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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 37 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of de- 
partments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U. S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been se- 
lected as constituting the more important, from the standpoint of 
general application and precedent, of those rendered during each 
fiscal year. It is with the view to preserve such decisions in an au- 
thentic and permanent form, convenient for reference, and to provide 
guidance for the administrative officers of the Government that these 
volumes are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Daily Synopses of Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Five consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled ‘Index Digest of the Published Decisions of the 
Comptroller General of the United States’ covering the following pe- 
riods: July 1, 1929-June 30, 1940; July 1, 1940—June 30, 1946; July 
1, 1946-June 30, 1951; and July 1, 1951—June 30, 1956. These in- 
dexes are compiled to assist in research for precedents with respect 
to matters coming within the jurisdiction of the General Accounting 
Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B-12345, 
June 23, 1948. 
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Federal Employees—Overtime Compensation—Irregular, 
Unscheduled Duty—Holiday Pay 


The word “unscheduled” in‘section 203 of the Federal Employees Pay Act of 
1945, as amended by section 205 of the act of September 1, 1954, 5 U. S. C. 
912a, which provides overtime compensation for a two-hour minimum period 
of call-back duty is the antithesis of the word “scheduled” which refers to 
work scheduled in advance over periods of not less than one week, and, there- 
fore, call-back work which is announced at the beginning of the workweek for 
performance during that week must be regarded as unscheduled duty and the 
employee is entitled to overtime compensation for a minimum of two hours 
regardless of the length of the call-back duty. 
An employee who has a regularly scheduled tour of duty from 2:30 p. m. to 
11:00 p. m., Monday through Friday, and who on Monday is notified that he 
must appear in court as a witness on Tuesday from 9:00 to 10:00 a. m. is 
entitled to be paid for a minimum of two hours of overtime under the un- 
scheduled overtime provisions of section 203 of the Federal Employees Pay Act 
= 1945, as amended by section 205 of the act of September 1, 1954, 5 U. S. C. 
12a. 
An employee who is called back to duty on a holiday and performs continuous 
duty which covers a portion of his regular daily tour of duty and less than two 
hours overtime is entitled to holiday premium pay for the nonovertime work 
and to two hours minimum overtime pay for the overtime » ork. 
The two-hour minimum pay requirement for call-back overtime in 5 U. S. C. 
912a and the two-hour minimum pay requirement for holiday work in 5 U. 8. C. 
922 (b) are coextensive where both overtime and nonovertime work are per- 
formed on a holiday and the payment of two hours of overtime compensation 
where call-back duty on a holiday covers nonovertime duty and less than two 
hours of overtime satisfies the minimum requirement for both sections 912a 
and 922 (b). 


To the Secretary of the Navy, July 2, 1957: 


The Assistant Secretary’s letter of May 2, 1957, concerns, among 
other things, payment of overtime compensation for a two-hour mini- 
mum period of call-back overtime under section 203 of the Federal 
Employees Pay Act of 1945, as amended by section 205 of the act 
of September 1, 1954 (Public Law 763), 68 Stat. 1110, 5 U. S. C. 
912a, reading as follows: 


For the purposes of this Act, any unscheduled overtime work performed by 
any officer or employee on a day when no work was scheduled for him, or for 
which he is required to return to his place of employment, shall be considered 
to be at least two hours in duration. 


The Assistant Secretary says that heretofore your Department has 
considered that overtime work was “scheduled” and, therefore, not 
within the purview of section 203 if the employee was notified of the 
call-back in advance of his leaving the place of employment; but that 
our decision of March 19, 1956, B-129965, 36 Comp. Gen. 657, con- 
struing the phrase “regularly scheduled” appearing in section 301 
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of the 1945 act, as amended by Public Law 763, 5 U. S. C. 921, re- 
garding nightwork has raised the question whether your interpreta- 
tion is too restrictive. Our decision is requested as to whether the 
word “unscheduled” as used in section 203 may be considered as the 
converse of “scheduled” as used in section 604 (a) (2) (A) of the 
act, as amended by Public Law 763, 5 U.S.C. 944 (2) (A). 

We said in our decision of March 19, 1957, supra, that the word 
“scheduled” as used in section 301 of the 1945 act, as amended by 
Public Law 763, refers to work scheduled in advance in accordance 
with section 604 (a) of the 1945 act as amended, 5 U.S. C, 944, and 
regulations of the Civil Service Commission, 5 CFR 25.211 and 25.212. 
Section 604 (a) (2) (A) requires that assignments to tours of duty 
be scheduled in advance over periods of not less than one week, in 
the absence of serious handicap or excessive costs. It appears reason- 
able to conclude that the word “unscheduled” as used in section 203 is 
intended as the antithesis of the word “scheduled” as used in section 
604 (a) (2) (A). Accordingly, the genera] question stated in the 
preceding paragraph is answered in the affirmative. 

The specific cases presented for our decision will be quoted and 
answered in the order presented in the Assistant Secretary’s letter. 

A security guard’s regularly scheduled workweek is 2:30 p. m. to 11:00 
p. m., Monday through Friday. As part of his official duties he is required at 
irregular intervals to testify in court. During working hours on Monday 
he is notified to appear in court at 9:00 a. m. on Tuesday. He appears as 
ordered, gives his testimony and is released at 10:00 a. m. He was paid one 
hour’s overtime on the basis that his court duty was “scheduled.” He claims 
call-back overtime of two hours. 

Since the official duty of appearing as a witness in court was not 
within a tour of duty scheduled in advance in accordance with the 
statutory provisions and regulations cited above and was separate and 
distinct, in point of time, from the regular tour of duty, the em- 
ployee is entitled to be credited with the minimum of two hours of 
overtime under section 203. 

The next two cases are related and will be quoted and considered 
together. 

An employee’s regularly scheduled wookweek is 8:00 a. m. to 4:30 p. m. 
Monday through Friday. On Wednesday, a holiday occurred on which he would 
ordinarily be excused from work. He was notified before the close of work 
on Monday that he might be required to work a part of the Wednesday holi- 
day. He was called at his home Wednesday morning and told to report for 
work at 3:30 p. m. that day. He reported as ordered and completed the work 
required of him at 5:00 p. m. Employee was paid two hours holiday premium 
pay under section 302 (b). He claims two hours of holiday premium pay for 
non-overtime work from 3:30 p. m. to 4:30 p. m. and two hours of call-back 
overtime for the overtime work from 4:30 p. m. to 5:00 p. m. 

An employee's regularly scheduled workweek is 7:30 a. m. to 4:00 p. m., 
Monday through Friday. On Thursday, a holiday occurred on which he would 
ordinarily be excluded from work. He was notified before the close of work 
on Wednesday that he might be called back to work, depending upon the 
arrival of a vessel. He wus called at his home at 5:30 a. m. on Thursday 


and told to report for work at 6:30 a. m. that day. He reported as ordered and 
completed his work at 8:00 a. m. Employee was paid two hours of holiday 
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premium pay. He claims two hours of call-back overtime for the overtime 
work from 6:30 a. m. to 7:30 a. m. and two hours of holiday premium pay 
for his non-overtime work on the holiday from 7:30 a. m. to 8:00 a. m. 
These two cases bring in the holiday pay provisions of section 302 
of the 1945 act, as amended by section 207 of Public Law 763, 68 Stat. 
1110, 5 U. S. C. 922, the pertinent portions of which read as follows: 


(a) All work not exceeding eight hours, which is not overtime work as de- 
fined in section 201 of this Act and which is performed on a holiday designated 
by Federal statute or executive order, shall be compensated at the rate of basic 
compensation of the officer or employee performing such work on a holiday plus 
premium compensation at a rate equal to the rate of basic compensation of 
such officer or employee. 

(b) Any officer or employee who is required to perform any work on such a 
holiday shall be compensated for at least two hours of such work, * * * 

(c) Overtime work, as defined in section 201 of this Act, on Sundays and such 
ee shall be compensated in accordance with the provisions of such section 

In line with our answer to the genera] question, the notification 
given after the beginning of the workweek would not meet the re- 
quirement that overtime be scheduled if the call-back minimum of 
two hours is to be avoided. However, whether the return to duty 
was “scheduled” or “unscheduled” is not the sole question involved. 
We may note parenthetically that the conditions for entitlement to 
minimum call-back time under section 203 are not prescribed for 
minimum pay for holiday work under subsection (b) quoted above, 
5 U.S. C. 922 (b). 

The conference report on proposed legislation which became Public 
Law 763 makes it clear that the premium rate for holiday work was 
intended to apply to work on a holiday within the 40-hour basic 
workweek of an employee (House Report No. 2665, 83d Congress, at 
page 22); and szction 302 (c), 5 U. S. C. 922 (c), provides spe- 
cifically that compensation for overtime work on a holiday is to be 
paid under section 201, as amended, 5 U.S. C. 911. Hence, the time 
worked from 4:30 p. m. to 5:00 p. m. in the first of the two cases re- 
cited above is to be regarded as overtime and the time worked from 
3:30 p. m. to 4:30 p. m. is to be regarded as work for which the holiday 
premium rate is prescribed by section 302, as amended. Similarly, in 
the second of the two cases the time worked from 6:30 a. m. to 7:30 
a. m. is to be regarded as overtime and that from 7:30 a. m. to 8:00 
a. m., as holiday work. Cf. 26 Comp. Gen. 631; 28 id. 547, 549. 

The legislative history of the provisions of Public Law 763 (sec- 
tion 207) which amended section 302 of the 1945 act, as amended, 
gives the impression that the two-hour minimum prescribed in sub- 
section (b) relates to holiday compensation under subsection (a), 
5 U.S. C. 922 (a). Senate Report No. 1190, 83d Congress, at pages 
9 and 16; House Report No. 2454, 83d Congress, at page 10; and 
House (Conference) Report No. 2665, 83d Congress, at page 22. 
However, the language of subsection (b) does not limit the two hours’ 








4+ DECISIONS OF THE COMPTROLLER GENERAL [37 


minimum pay to pay at the holiday premium rate and it does not 
restrict the work on a holiday for which the minimum is to be paid 
to that performed within the 40-hour basic workweek. That is to 
say, the minimum may apply to overtime work on a holiday as well as 
to nonovertime work. In that view, the two-hour minimum allowance 
provisions of subsection (b) are coextensive with section 203, so far 
as concerns overtime work on a holiday. It follows that payment of 
two hours of overtime compensation in each of the two cases under 
consideration will satisfy the minimum requirements of both section 
203 and subsection (b) of section 302. Accordingly, in the first of 
the two cases the employee is entitled to two hours of overtime com- 
pensation for the work from 4:30 p. m. to 5:00 p. m. outside his 40- 
hour basic workweek and to one hour of holiday premium pay for the 
work from 3:30 p. m. to 4:30 p. m.—assuming that he was in a pay 
status for the 40 hours of his basic workweek. Similarly, in the sec- 
ond case the employee is entitled to two hours of overtime compensa- 
tion for the work from 6:30 a. m. to 7:30 a. m. and to one-half hour 
of holiday premium pay for the work from 7:30 a. m. to 8:00 a. m. 
Of course, in each case, the employee is entitled to his basic com- 
pensation for the remainder of the time on the holiday within his 
basic 40-hour workweek during which he was excused from duty. 

The notice from the Chief of Industrial Relations to all naval 
activities employing civilians (OIR Notice 5330)—a copy of which 
accompanied the Assistant Secretary’s letter—regarding payment of 
night differential appears to accord with our construction of the 
pertinent statutory provisions in the decision of March 19, 1957, cited 
above. However, concerning paragraph 4c of the Notice which states 
that when nightwork does not meet the “regularly scheduled” re- 
quirement, the employee’s regularly scheduled workweek will be main- 
tained and the work compensated at the appropriate overtime rate, 
we may say that the decision was not intended to preclude a re- 
scheduling of the basic workweek for one week, only, to include hours 
between 6 p. m. and 6 a. m., even though the law does not permit pay- 
ment of night differential for the nightwork involved. 


[B-125728} 


Aircraft—Charters—Ferry Charges—Definitions in Other 
Tariffs 


In the determination of ferry mileage claims on charter air movements for the 
military agencies, the meaning of the terms “ferry mileage,” “ferry flight,” or 
“ferry,” used but not defined in an airline charter tariff, may be determined 
from definitions used in the tariffs of other air carriers operating charter services. 
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To Rexford E. Bruno, United Air Lines, Inc., July 8, 1957: 


Further reference is made to your letter of June 12, 1957, and our 
acknowledgment thereof on June 25, 1957, concerning the disputed 
ferry mileage claims on certain charter air movements during 1951 
and 1952. 

With your letter of November 16, 1956, you enclosed a copy of an 
opinion from your Legal Department, apparently in reply to a re- 
quest which you made for a review of our decision of July 26, 1956, 36 
Comp. Gen. 66, in which we explained why we believed that the audit 
action by our Transportation Division was proper in the disallowance 
of your claims for ferry mileage on some forty-one CAMs. 

We have studied the opinion of your Legal Division and have noted 
its comments on certain portions of our letter of July 26, 1956, espe- 
cially that portion dealing with Rule 14(c) of the United Air Lines, 
Inc., Passenger Charter Tariff No. 4, C. A. B. No. 19, which is alleged 
by you to authorize the use by your company of unneeded or unused 
space on the ferry flight of a charter plane. The item in question 
reads as follows: 

14. Baggage 


. + * * 7 


(C) Unused Space: UAL reserves the right to use any cargo and/or storage 
space without charge on the charter plane which is not needed or used by the 
charterer or the charter passengers. [Italics supplied.] 


We have underlined certain words in the text of this rule because 
they are included in the list of terms defined in Rule 1 of this tariff, 
as follows: 


1. Definitions: 

As used in this tariff, unless the context otherwise requires: 

(A) Charterer: The term “charterer” means a person, firm, corporation, as- 
sociation, partnership, or body politic who, at charges indicated herein, has 
acquired the use of a charter. plane for travel to a specified destination or for 
a particular itinerary agreed upon in advance. 

(B) Charter Flight: The ‘term “charter flight” means common carriage trans- 
portation and incidental services furnished by UAL in a charter plane beginning 
at the time the charter plane is furnished the charterer for use at point of 
origin and ending with the final discharge at point of destination. 

(C) Charter Passenger: The term “charter passenger” means any person 
carried on a charter flight. 

(D) Charter Plane: The term “charter plane” means an airplane furnished 
and operated by UAL expressly for a charterer. 


After quoting the language of Rule 14 (c), your Legal Division states: 
Quite obviously, Rule 14 adequately reserves the right to United to transport 
cargo on any portion of the charter flight, whether “live” or “ferry”. [Italics 
supplied.] 
By reference to the definition of “charter flight,” as published in 
Rule 1 (B), the term “charter flight” used in the tariff does not include 
any portion of the ferry flight, since the “charter flight” begins “at 
the time the charter plane is furnished the charterer for use at point 
of origin and ending with the final discharge at point of destination.” 
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Despite the exception taken to that portion of our decision in which 
we quoted definitions from other tariffs to show the meaning of “ferry 
mileage” or “ferry flight,” as used in the industry, the fact remains 
that these terms are not defined in United Air Lines, Inc., Passenger 
Charter Tariff No. 4. “Ferry charge” is defined in Rule 1 (G) as 
“the charge imposed by UAL for moving the charter plane to the 
point of origin of the charter flight or from the point of destination 
of the charter flight or the point of termination of the charter flight, 
as the request of the charterer, to any agreed point.” This definition, 
however, does not define the terms “ferry” or “ferry charge” clearly 
enough to show what such terms mean when used in Rule 18 (B) on 
Fourth Revised Page 17 of the tariff, which explains how the fares 
and charges shall be computed. 

It is a fundamental rule of tariff construction that all provisions 
of tariffs must be stated in plain and unambiguous terms. As stated 
by the Civil Aeronautics Board, in Docket No. 1705, et al., Jnvestiga- 
tion of Accumulation, Assembly, and Distribution Rules, decided Sep- 
tember 14, 1950, 12 C. A. B. 337 at page 343: 


It is a basic principle of tariff construction that tariff provisions should be 
so framed as to admit of no uncertainty or ambiguity in their application. 


In its regulations dealing with tariffs of air carriers, the Civil 
Aeronautics Board has provided in a number of instances that tariff 
provisions must be stated in clear and unambiguous terms. For ex- 
ample, in Title 14, Code of Federal Regulations, part 221.4, Contents 
of Tariffs, the Board said, in paragraph (f), that tariffs should con- 
tain “Such explanatory statements as may be necessary to remove 
all doubt as to the proper application of the rates and rules contained 
in the tariff.” Again, in part 221.5, Statement of Rates, paragraph 
(b), the Board said: “All rates shall be clearly and explicitly stated 
***” In Eastern Air Line Rerouting Rule Case, decided April 
18, 1950, 11 C. A. B. 278, at page 281, the Civil Aeronautics Board 
said: 

Tariffs are for the benefit of the traveling and shipping public and therefore 
should be written in clear, unmistakeable language. (5) They should be con- 
strued according to their language, and the intention of the framers or arbitrary 
practices of the carriers parties thereto are not regarded as authoritative con- 
struction thereof. (6) 

Explanation of footnotes: 

(5) Newton Gum Co. v. C. B. d Q. R. R. Co., 16 1. C. C. 841 (1909). 

(6) Southern Pacific Co. v. Lothrop, 15 F. 2d 486 (C. C. A., 9th, 1926) cert. 
denied Lothrop v. Southern Pacific Co., 273 U. S. 742 (1927); T. A. Bryson € 
Sons v. Pennsylvania R. Co., 253 1. C. C. 320 (1942). 

In view of the authorities cited above, we are unable to agree with 
your Legal Division that Rule 14 (c) of United’s Charter Tariff No. 
4 authorizes the use of space in the manner it was used in the subject 
41 charter movements; neither can we agree that there is nothing 
ambiguous about the provisions of Rule 14 (c). The fact that the 
language of the cited Rule 14 (c) was changed by 1st Revised Page 
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15 of C. A. B. No. 19, effective January 1, 1954, so that thereafter it 
was provided that “The Charterer will grant UAL the right” in lieu 
of the earlier language that “UAL reserves the right” seems to in- 
dicate that some doubt may have existed as to the meaning of this 
rule. Even as amended, the rule seems to refer only to unneeded or 
unused space on the charter plane during the charter flight, after the 
passengers and their baggage, or the property to be carried on the 
charter plane, have been loaded aboard the plane at the point of 
origin of the charter flight. To interpret the rule as pertaining to 
unneeded or unused space on the plane during the ferry flight would 
be an admission on the part of the carrier that the charterer had the 
right to use any part or all of the available space on a plane during 
the ferry flight. If such a construction be indulged, it logically fol- 
lows that a charterer who engaged a plane to transport passengers 
from Seattle, Washington, to Newark, New Jersey, would also acquire 
the right to load passengers, or cargo, or both, aboard the charter 
plane at San Francisco for the transportation of such passengers or 
cargo to Seattle at the ferry rate per mile, in the event it was necessary 
to ferry the plane from San Francisco to Seattle in order to perform 
the charter service from Seattle to Newark. Certainly it cannot be 
contended that this was intended when the carrier’s tariff was de- 
signed, and we know of no other instance in which such a construction 
has been urged. 

Until these disputed ferry mileage claims were called to our atten- 
tion, we had no occasion to examine the rules of United’s Charter Tar- 
iff No. 4. In the absence therein of a definition of the terms “ferry 
mileage” or “ferry flight,” or of the word “ferry” when used in this 
tariff, it seems fitting and proper to resort to the definition of such 
terms shown in other charter tariffs on file with the Civil Aeronautics 
Board, in order to arrive at the meaning of such terms, as used in the 
industry. Furthermore, the language used in Rule 18 of UAL Charter 
Tariff No. 4, C. A. B. No. 19, with respect to the computation of fares 
and charges seems to require the conclusion that the terms “ferry mile- 
age” or “ferry flight” mean mileages or flights performed incidental 
to the live or loaded flights of charter planes. Rule 18(B) (1) (a) 
states that “ferry charges shall be assessed by UAL (a) when a charter 
plane of the type requested by the charterer is not available at the 
point of origin of the charter flight and UAL must ferry such charter 
plane to the point of origin of the charter flight.” A plane of the type 
requested by the charterer, if flown to the point of origin of the char- 
ter flight as a second section of a regularly scheduled flight, or if 
flown there in revenue service of any kind, whether fully or partially 
loaded, would not be a plane “ferried” to that point within the usual 
meaning of the term “ferry,” as used in the trade. Thus, it seems that 
such a plane flown to the point of origin in revenue service could not 
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be said to have been flown there espressly or exclusively for the benefit 
of the charterer. In fact, if it arrived at the point of origin of the 
charter flight in revenue service it would be available at that point, 
and the necessity for a ferry flight prior to the performance of the 
charter flight agreed upon is not apparent, insofar as the computation 
of fares and charges for the subsequent charter service is concerned. 

In the circumstances, the conclusion reached in our prior considera- 
tion of this dispute, as expressed in our letter of July 26, 1956, seems 
proper, and the audit action of our Transportation Division was 
correct in not allowing credit for payment of ferry mileage when the 
record indicated that the planes in question were flown to or from the 
points of origin or destination of the charter flights in revenue service. 

We have examined the records pertaining to all of the movements 
referred to on the list attached to your supplemental bill No. 11-1000, 
and have noted two instances in which the overpayments allegedly 
made were predicated upon the fact that no evidence of the perform- 
ance of ferry flights was furnished. CAM No. 5531, your bill No. 
WQ-01-1202, on which an overpayment was asserted in the amount of 
$186, represents an instance where UAL originally claimed and was 
paid for ferry mileage from LaGuardia Field, New York, to Lawton, 
Oklahoma, while the flight logs submitted as evidence of the perform- 
ance of this ferry flight indicated that the plane was flown from Bal- 
timore, Maryland, to Lawton, Oklahoma. On this bill, the allowable 
ferry mileage was reduced by 155 miles, the difference between the dis- 
tance from LaGuardia (1,402 miles) and Baltimore (1,247 miles) to 
the point of origin of the charter flight designated as CAM 5531. On 
CAM No. 6361, your bill No. NM-01-39, credit for $2,600.40 for ferry 
mileage of 2,167 miles from Los Angeles, California, to Beaufort, 
South Carolina, was disallowed, since no flight log or other record 
was supplied to indicate the performance of such a ferry flight in 
connection with CAM No. 6361. Apparently, neither of these cases 
involves an instance where ferry mileage was flown with revenue pas- 
sengers or cargo on board the plane, and these two claims should not 
have been included in your bill No. 11-1000. 

We have not as yet had an opportunity to examine the records con- 
cerning CAM-13, your bill No. WQ-05-03-AF, on which you have 
claimed additional charges of $720 on your bill No. 11-1000-A. 
However, CAM-3696, your bill No. WQ-01-899 (claim No. 46333), 
covers your claim for $816 which was fully discussed in our letter of 
July 26, 1956, in which you were advised that the audit action in 
disallowing this amount was proper. When the records concerning 
CAM-13, your bill No. WQ-05-03-AF (claim No. 68932), are avail- 
able, we will write you further if we find that the audit action was 
improper in any respect. If, on the other hand, we find that the 
circumstances as to that movement are similar to those disclosed as 
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to most of these disputed ferry mileage claims, this letter may be 
construed as sustaining the audit action as to this movement and as 
a disallowance of your claim for recovery of the amount in dispute. 
No additional charges appear to be due on the items included on your 
bill No. 11-1000, in the amount of $30,058.90. Therefore, your claim 
is disallowed in its entirety. 


[B-131183] 


Contracts—Payments—Set-off—Assignments—Tax Debts 


The payment of a tax debt of a Government contractor who assigned a contract 
containing a “no set-off clause” to a bank as collateral security, first for an 
individual loan and later for a loan as a member of a joint venture, was properly 
made from the final proceeds due under the contract in the absence of a showing 
that the contractor at the time of the set-off action was indebted to the bank 
in either his own right or in his capacity as a member of the joint venture. 


To the Secretary of the Treasury, July 8, 1957: 


This refers to letter of March 6, 1957, from the Commissioner of 
Internal Revenue (his reference: O:C:OM-RVE) concerning the 
payment by the Air Force to the Internal Revenue Service of $25,- 
521.48 of the proceeds of Fanderlik Locke Company’s contract 
No. AF 45 (602)-156, the payments under which were assigned to 
the Security-First National Bank of Los Angeles. The Security- 
First National Bank claims it, rather than the Internal Revenue 
Service, is entitled to the money. 

The record shows that the Fanderlik Locke Company borrowed 
$75,000 from the Security-First National Bank and as evidence of 
the loan it executed a note in that amount on July 3 , 1956, and de- 
livered it to the bank on July 13, 1956; and that as collateral security 
for that note and for any other amount it might be indebted to the 
bank, Fanderlik on July 11, 1956, assigned to the bank all moneys 
due or to become due under Air Force contract No. AF 45 (602)-156, 
dated November 22, 1955, which contained the usual “no set-off” 
clause. This assignment was made under the Assignment of Claims 
Act of 1940, as amended, 31 U.S. C. 203,41 U.S. C.15. The Internal 
Revenue Service advises that the note was satisfied on or about July 26, 
1956, but apparently the assignment was not released by the bank. 

The record further shows that before executing the above referred-to 
assignment Fanderlik entered into a joint venture with Meyer Bros. 
for the purpose of bidding on Government housing contracts and the 
joint venture was subsequently awarded three such contracts. The 
joint venture borrowed funds from the Security-First National Bank 
and assigned payments under the Government contracts to the bank 
as collateral security for the loans. Apparently the assignment of 
moneys due under the Fanderlik Air Force contract was included as 
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“collateral security” for a $200,000 loan to the joint venture, and 
$150,000 of that loan remains unpaid. 

The bank advises that the joint venture was formed on August 12, 
1955, and that it made its first loan to the joint venture on March 6, 
1956. The bank further advises that its line of credit was set up to 
be secured by the assignment of moneys due from the four Govern- 
ment housing project contracts, the three joint venture contracts, and 
the Fanderlik contract involved here, AF 45 (602)-156. The bank, 
however, indicates that this latter contract is a joint venture contract, 
but the contract itself discloses that it is between the Government 
and the Fanderlik Locke Company. Also, it is clear that at least one 
loan was made to the joint venture prior to the assignment of moneys 
due under contract No. AF 45 (602)-156. 

After the assignment of the proceeds of the Air Force contract 
No. AF 45 (602)-156 and repayment of the $75,000 Fanderlik loan 
to the bank and before the execution of a $200,000 note by the joint 
venture in favor of the bank, the Internal Revenue Service acquired 
on August 23, 1956, a statutory Federal tax lien in the sum of 
$25,119.57 against Fanderlik. A notice of that lien was filed with 
the County Recorder for the County of Los Angeles on November 1, 
1956. Before the date of the $200,000 note (December 28, 1956) 
and at a time when neither Fanderlik nor the joint venture was in- 
debted to the bank, $25,521.48 became payable under the assigned 
Air Force contract No. AF 45 (602)-156. Pursuant to the above- 
referred-to Notice of Levy, on November 30, 1956, the Air Force trans- 
mitted to the Internal Revenue Service Treasury check No. 415,059, 
dated November 21, 1956, for $25,521.48 drawn to the order of the 
Treasurer of the United States or Fanderlik Locke Company. The 
Air Force now contends that the check was forwarded to the Internal 
Revenue Service in error because the Security-First National Bank 
holds a valid assignment in accordance with the Assignment of 
Claims Act of 1940, as amended. However, the Chief, Collection Di- 
vision, Internal Revenue Service, Los Angeles, contends, in effect, 
that while the terms of the assignment are broad and do contain a 
clause stating that it shall be collateral security to the bank for any 
and all indebtedness of the assignor “then existing or hereafter aris- 
ing,” such assignment should not be held effective for a note given 
by the joint venture for an entirely separate obligation, particularly 
since the note evidencing the existing debt of the joint venture to 
the bank was given on January 2, 1957, whereas the Notice of Tax 
Levy was filed on November 1, 1956. 

In view of the reported facts and circumstances the Commissioner 
says that his office is unable to determine whether the claim of the 
bank for the funds in question is superior to the claim of the Internal 
Revenue Service and he requests that we resolve the question. 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 11 


The Assignment of Claims Act of 1940, as amended, 31 U. S. C. 
203, permits contractors to assign to a bank or other financing insti- 
tution “the moneys due or to become due” under a Government con- 
tract and in the case of Department of Defense contracts (and certain 
other Government agencies) the act permits the inclusion of a clause 
prohibiting reduction or set-off from payments to be made to the 
assignee because of taxes owed by the contractor to the Government. 
As indicated above a “no set-off” clause was included in contract 
No. AF 45 (602)-156. 

Under the assignment executed by Fanderlik to the bank all moneys 
due or to become due under the contract were assigned to the bank as 
collateral security for “any and all indebtedness of Assignor to said 
Bank now existing or hereafter arising, no matter how evidenced.” 
As a general rule the law applicable to partnerships applies to the 
relation between members of a joint venture and third persons and 
an individual liability is imposed on a person liable as a joint ven- 
turer. See 48 C. J. S. Joint Adventures 13 and 14b. See also Locke 
v. Duchesnay, et al., 258 P. 418. Thus, it appears that the Fanderlik 
Locke Company would be liable individually for the debts of the 
joint venturer. 

Ordinarily where the provisions of the Assignment of Claims Act 
of 1940, as amended, have been met, all payments due in accordance 
therewith are made to the assignee until notice of the revocation or 
release of the assignment has been received. However, we have 
taken the position that if the amount payable under an assigned 
contract is in excess of the amount owed by the contractor to an as- 
signee such excess may be used by the Government to satisfy inde- 
pendent debts owed by the contractor to the United States. 35 Comp. 
Gen. 104. In that decision we stated that “there is no doubt that 
an assignee who takes an assignment as security for loans to the as- 
signor must account to the assignor as a constructive trustee for all 
proceeds collected in excess of the assignor’s indebtedness. * * * But, 
if the beneficiary of a trust is indebted in a greater amount to the 
same person from whom money is due to the trustee, the trustee may 
not collect more than the difference between the two debts.” 

We will assume for purposes of this decision, but without so de- 
ciding, that the Assignment of Claims Act, as amended, protects the 
assignee when the assignment of claims under a contract of a con- 
tractor is collateral security for a loan to a joint venture in which 
the contractor is participant, rather than for a loan to the contractor. 
Apparently, in the instant case the payment due under Air Force 
contract No. AF 45 (602)-156, against which the $25,521.48 tax 
debt was set off, was the final payment due under that contract, al- 
though the record before us is not clear on that point. We find 
nothing in the record to indicate that the Fanderlik Locke Com- 
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pany was indebted to the Security-First National Bank, either in its 
own right or in its capacity as a member of the joint venture, be- 
tween the time this final payment became due the bank and the time 
the Notice of Tax Levy was filed or the date the check in question 
was issued and forwarded to the Internal Revenue Service. Hence, 
we think that if the payment had been made to the assignee bank 
between such periods the bank would have had to turn the payment 
over to the assignor, if requested to do so by the assignor. Thus, our 
above-referred-to holding in 35 Comp. Gen. 104, concerning amounts 
due an assignee in excess of the amount owed the assignee by an as- 
signor indebted to the Government, would apply here. 

In view of what has been stated above, and in the absence of a 
showing that the Fanderlik Locke Company was indebted to the 
bank, either in its own right or in its capacity as a member of the 
joint venture, between the time the payment in question became due 
under contract No. AF 45 (602)-156 and the date the check involved 
was issued and forwarded to the Internal Revenue Service, we are 
of the view that the claim of the Internal Revenue Service is superior 
to that of the bank. Accordingly, the proceeds of the check should 
be retained by the Internal Revenue Service for application to the 
tax indebtedness of the Fanderlik Locke Company. 


[B-132120] 


Bids—Discarding All Bids—Readvertisement—Steno- 
graphic Reporting Service Invitation—Basis for Rejection 


The rejection of all bids for stenographie reporting services by a regulatory 
agency on the basis that the increased bonus offered to the Government was 
incompatible with public interest and that the maximum prices for sale of 
copies to the public were excessive—factors which could have been determined 
from past experience prior to the issuance of the invitation—would not be 
a bona fide determination that public interest would be served by rejection of 
bid; however, further evidence of an express determination that the high cost 
to the public for copies would not serve the purpose of the statute under 
which the agency operated, that the elimination of the bonus would result in 
lower prices, and that the reasonableness of the prices could not be determined 
in advance precludes objection to the readvertisement on a new basis, 

To E, M. Sciullo, July 8, 1957: 

Further reference is made to your letters of June 5, 13, and 20, 1957, 
protesting on behalf of your clients, P. J. Sullivan and Associates, 
the rejection of all bids in connection with the above-captioned matter. 

The report received from the Federal Power Commission in re- 
sponse to our request indicates that an invitation for bids covering 
stenographic reporting services for fiscal year 1958 was issued May 10, 
1957. The invitation did not prohibit bonus offers to the Govern- 
ment, requested prices for copy to be furnished to the Commission 
and other Federal agencies, and also requested prices for copy to be 


furnished to State regulatory bodies and other interested parties. 
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Maximum rates of charge were specified in the invitation for each 
class of copy to all parties except the Commission and other Federal 
agencies. Three bids were received in response to the invitation, all 
offering copy to the Commission and other Federal agencies without 
charge, to other purchasers at the specified maximum rates, and offer- 
ing to pay for the award of the contract the following cash bonuses: 


Bidder Bonus offered 
BP, 5. eran Ch Re irceisicesiicscetetecinitiitieiiittitn $173, 300 
a 168, 000 
Alderson Stenographic Services.....--.----------.-- 26, 500 


On May 31, 1957, the Commission issued a notice advising the bidders 
that all bids received in response to the invitations were rejected. 
The notice continued: 

It has been determined by the Commission that the increase in the amount of 
the bonus offered for award of the contract has developed a situation which is 
not compatible with the public interest and may not result in the lowest possible 
cost to the public for copies of the transcripts. Accordingly, new invitations to 
bid are being issued which provide that the acceptance of bids will be restricted 
to those which do not provide a bonus payment and that copies of transcripts 
will be provided the Federal Power Commission and other government agencies 
without cost. The award will be based upon the lowest price per page for ordi- 
nary copy to the public, and other usual factors. 

A second invitation for bids in accordance with the language of the 
notice was issued on May 31, 1957. The bids received in response to 
the invitation offered prices on ordinary copy to the public ranging 
from a low of 3.49 cents per page to a high of 7.5 cents as contrasted to 
the maximum permissible price of 15 cents per page under the first 
invitation. 

The reason for the rejection of all bids under the first invitation and 
the subsequent readvertisement was stated in the Commission’s letter 
of June 11, as follows: 

The three bids received in response to the invitation dated May 10, 1957, were 
rejected by the Commission for the reason that the increase in the amount of 
the bonus offered for award of the contract was considered to have created a 
situation which was not compatible with the public interest. This was evidenced 
by the fact that under all three bids the price per page charged the public for 
copies of transcripts would have remained at the same level it had been since 
1953, notwithstanding the fact that during this period the number of pages of 
transcript and the volume of sales had risen so sharply as to permit a substantial 
reduction in the price per page to be charged the public. * * * 

It has long been recognized in connection with the award of Govern- 
ment contracts that no bidder has an absolute right to public business, 
but rather, that the public interest is for primary consideration in 
making an award. Further, it has consistently been held that an invi- 
tation for bids does not import any obligation to accept any of the 
offers received and, consequently, a public officer acting for the general 
welfare is not bound to accept a bid where he determines that the pub- 
lic interest would best be served by a rejection of all bids and a read- 


vertisement of the needs of the Government. See O’Brien v. Carney, 
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6 F. Supp. 761; Scott v. United States, 44 C. Cls. 524; Colorado Pav- 
ing Co. v. Murphy, 78 F. 28; 17 Comp. Gen. 554; 26 Comp. Gen. 49. 
Thus, we have determined that all bids may be rejected where the 
specifications are restrictive (83 Comp. Gen. 524), where the invita- 
tion is defective (35 Comp. Gen. 7), or where some substantial benefit 
would thereby inure to the United States (33 Comp. Gen. 441). How- 
ever, it must be recognized that, contrary to the purposes for which 
the public procurement statutes were enacted, the rejection of all bids— 
without abandonment of the proposed procurement—tends to dis- 
courage competition because it results in making all bids public with- 
out award, which is contrary to the interests of the low bidder and 
because rejection of all bids means that bidders have expended man- 
power and money on the preparation of their bids without any possi- 
bility of acceptance. Therefore, the authority to reject all bids must 
be exercised with care and only upon a bona fide determination that 
the public interest would therehy be served. Cf. 34 Comp. Gen. 535. 
In the present instance, it appears that the same general type of invi- 
tation and the same maximum prices have been used for some years. 
The trend on the amount of bonus offered has risen steadily and since, 
obviously, the need for the award was known well in advance, the 
general magnitude of the bonus could easily have been anticipated on 
the basis of past experience. It appears that any determination that 
the prescribed maximum rates were excessive or that a contract should 
have been let on a basis different from that used in the past should 
have been made prior to the time the first invitation was issued. 
The matter of the acceptability of bonus offers in connection with 
awards for stenographic reporting services has been before our Office 
many times in the past. It has generally been held that the Govern- 
ment is concerned with prices to be charged the public for transcripts 
only to the extent of insuring that such prices are reasonable—for 
which purpose the contracting agency may set ceiling prices to be 
charged the public—and that section 3709 of the Revised Statutes, 
41 U.S. C. 5, applicable in this case, requires consideration of bonus 
offers to the Government. 18 Comp. Gen. 967; 7 Comp. Gen. 810; 
A-19040, June 30, 1927. In our decision published at 26 Comp. 
Gen. 881, we held that it was proper to issue an invitation banning 
any bonus and providing for the evaluation of bids on the basis 
of charges to the public and for free service to the Federal Govern- 
ment. Such holding, however, was premised on the express deter- 
mination by the contracting agency that in the particular case lower 
prices to the general public, which necessarily would result from the 
banning of bonus offers, would best serve the interests of the United 
States. B-66979, June 17, 1947. The published decision, 26 Comp. 
Gen. 881, did not authorize a refusal to consider bonus bids where 
the price to the public for copies of transcripts was not deemed of 
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concern to the United States or where the reasonableness of such 
prices could be determined in advance and a maximum price stipulated 
in the invitation. B-76521, July 30, 1948. In that case, we stated: 

* * * there has been no determination by your Board that the sale to the 

general public at the lowest prices obtainable of copies of transcripts of hear- 
ings would best serve the interests of the United States * * * Under such 
circumstances, the inclusion in the present invitation to bid of a provision 
precluding the consideration of bids offering a bonus to the Government for 
the award of a contract was not proper. 
Following our decision in that case, all bids were rejected and the 
contract was readvertised under an invitation barring bonus offers 
and providing for the evaluation of bids primarily on the cost of 
service to the parties served by the contracting agency. This pro- 
cedure was held to be valid upon an express determination by the 
agency that a lower cost to the general public for copies of transcripts 
of hearings would best serve the purposes for which the statute 
under which the agency operated was enacted and would thus be in 
the interest of the United States. B-76521, October 13, 1949. 

In the instant case the basis stated initially for rejecting all bids 
is that the increase in the amount of bonus has created a situation 
“nat compatible with the public interest” and that the increase in 
the number of pages of transcript and the sharp rise in the volume of 
sales would permit a substantial reduction in the prices to be charged 
the public. To reject all bids for the reason that the Government 
would receive an excessive consideration appears to be anomalous 
since section 3709 of the Revised Statutes makes it necessary to accept 
the bid most advantageous to the Government as to price including 
consideration of bonuses unless otherwise required in the interest of 
the Government or unless the result would be an imposition of exor- 
bitant or inequitable charges for the services to other interested 
parties. B-51504, September 6, 1945. 

The Commission by letter of June 27, 1957, in explanation of the 
earlier report states that verbal complaints have been received from 
interested parties questioning the prices charged for transcripts in 
light of the volume sold. The letter further states: 

Although the Commission was concerned with the consistent increases in the 
bonuses offered prior to the invitation issued May 10, 1957, conversations with 
several of the previous year bidders led it to hope, and almost expect, that 
bids to be submitted this year would show decreases in maximum prices to be 
paid by the public so that an award would not have to be made solely upon the 
basis of the size of the bonus. For this reason it did not change the form of 
the invitation previously used. 

The knowledge gained from the bids which were rejected convinced the Com- 
mission that, as stated in the notice of rejection, ‘the increase in the amount 
of the bonus for an award of the contract has developed a situation which 
is not compatible with the public interest.” 

The Commission, therefore, determined that to meet the situation described 
above it was necessary to reject all the bids and issue a new invitation which 


would assure lower prices to the public and possibly broaden the area of com- 
petition. 
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The Federal Power Commission (like the Federal Communications Com- 
mission in 26 Comp. Gen. 881) is a regulatory agency established by the Congress 
to protect the public interest in the electric power and the natural gas indus- 
tries, pursuant to the Federal Power and Natural Gas Acts. The bonuses paid 
for award of the contract are deposited into Miscellaneous Receipts of the 
Treasury and come primarily from the sales of transcripts to the parties 
to proceedings. The number of intervenors in the Commission’s hearings have 
increased greatly and many parties who now desire copies are the small cities, 
towns and villages which find it necessary to enter appearances in natural gas 
certificate and rate cases in order to protect the interest of their inhabitants. 
Other parties are, of course, the natural gas and electric power companies and 
the payments they make for copies of transcripts become a cost which is in- 
cluded in the rate base. This cost is in turn passed on to the consumer of the 
natural gas or electric power. 

In view of the probability that the offered bonuses would continue to increase 
it was concluded that it would be inequitable for the consumers of gas and elec- 
tricity to continue to bear the cost of the bonus which inures to the benefit 
of all taxpayers. 


In view of the foregoing and in the light of 26 Comp. Gen. 881 
and B-76521, October 13, 1949, there appears to be no legal basis upon 
which we could question the action of the Commission in this matter. 

In your letter of June 20, 1957, you also point out that circulars 
and order blanks have been distributed by a national organization, 
presumably with the consent of the successful bidder, under the 
second invitation, providing for daily transcript copies on an annual 
subscription basis. You point out that the contract provides for sales 
on a per page basis and the flat fee indicated in the circulars is con- 
trary thereto. We have been informally advised that the Commission 
and the contractor have agreed that new order blanks and circulars 
will be distributed showing the per page prices at which copy of 
various kinds is available to interested parties under the terms of the 
contract. Further, it will be clearly pointed out to the public that 
the annual subscription fee is a maximum and that the actual charge 
will not exceed the cost of daily transcript at the contract rate. 


[B-130504] 


Contracts—Solicitation From Commercial Sources and 
Award to Another Government Agency—Propriety of Pro- 
curement Procedure 


The authority in 31 U. S. C. 686 for the procurement of services and supplies 
from other Government agencies rather than from commercial sources on the 
basis of lower cost is permissive rather than mandatory; and, although the 
practice of a military department of soliciting bids for laundry services from 
commercial sources and awarding the contract to another Government agency 
on the basis of lower prices than those received in response to the advertisement 
is within the administrative discretion of the procurement officers, the depart- 
ment has, on the basis of the negligible savings and in line with a directive re- 
quiring the use of commercial facilities where the commercial prices are reason- 
able, discontinued procurement of laundry services from other than commercial 
sources, 


aE 
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To the Seattle Laundry and Dry Cleaning Institute, July 10, 1957: 


Further reference is made to your letter of January 25, 1957, con- 
cerning certain alleged irregularities in connection with the procure- 
ment of laundry service by the military establishments in the Seattle 
area. You refer specifically to orders placed with the Ship’s Service 
Laundry located at the Seattle Naval Station for laundry work de- 
scribed in two invitations for bids issued by the contracting officer at 
Paine Air Force Base, Washington, and in an invitation for bids 
issued by the Thirteenth Naval District. 

It is alleged that, approximately four years ago, the contracting 
officer at Paine Air Force Base issued an invitation for bids for 
laundry work, that the New Richmond Laundry of Seattle was the 
lowest bidder and was awarded a contract but that, when the con- 
tractor made inquiries as to why no laundry service had been ordered 
under the contract, it was informed that the work was being per- 
formed at the Ship’s Service Laundry in Seattle. 

It is also alleged that the contracting officer at Paine Air Force 
Base issued an invitation for bids sometime in December 1956; that 
the low bidder was announced to be the Independent Laundry and 
and Dry Cleaners of Everett, Washington ; that the contracting officer 
stated to at least one of the bidders that a contract would be awarded 
to the firm submitting the lowest formal bid; but that several days 
later the low bidder was informed that the work would be sent to the 
Ship’s Service Laundry in Seattle as it had submitted an informal 
typewritten list of prices which were somewhat lower than those 
quoted by the Independent Laundry. Similar action is alleged to 
have been taken in the case of an invitation for bids issued in December 
1956 by the Thirteenth Naval District, as to which the Associated 
Laundry of Bellingham, Washington, was the low bidder. 

The Department of the Air Force has reported that, continuously 
for over 3 years, Paine Air Force Base has utilized the Navy 
Exchange Laundry for necessary service. However, during 1956, 
Paine Air Force Base was requested to complete and submit a report 
of laundry services and costs in order to assure that services were 
being obtained from the most economical sources. As a result, in- 
vitations for bids were issued to nine prospective commercial sources 
on November 2, 1956. Two bids were received and were opened on 
November 29, 1956. 

It is stated in the Air Force report that the Navy Exchange did 
not submit a formal bid since Navy directives prohibit Exchange 
officials from bidding in open competition with private agencies. The 
directive provides, however, that Exchanges (as instrumentalities of 
the Government) should make known to other Department of Defense 
agencies the availability of their laundry facilities and prices charged 
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for service. The Navy Exchange price list, based upon current rates 
charged to Paine Air Force Base, was not considered as a formal bid 
and was not recorded on the abstract as a response to the invitation 
for bids. It was, however, accorded the same treatment in handling 
as if it had in fact been a formal bid for price and total cost com- 
parisons. 

The Air Force has taken the position that there was nothing im- 
proper or unethical involved in exercising the Government’s right to 
reject any or all bids under paragraph 8 of the terms and conditions 
of the invitation’ for bids. However, on the basis that cost experience 
has shown that negligible savings, estimated at $320, will accrue an- 
nually through continued use of the Navy Exchange facilities, and in 
accordance with Department of Defense policies to use commercial fa- 
cilities to the greatest practicable extent where commercial prices are 
determined to be reasonable, Paine Air Force Base has been instructed 
to discontinue use of the Navy Exchange Laundry no later than July 
1, 1957. 

The Department of the Navy has reported that the Navy Exchange 
Laundry at the Seattle Naval Station does a considerable volume of 
Government laundry business and that. Exchanges are prohibited by 
regulation from formally bidding for any contracts. However, we are 
advised that the Exchanges, upon request, furnish price lists to all 
military activities in the areas served by them, that these prices are 
at cost (lower than the prices charged individuals) and that, while 
these price lists are modified from time to time to reflect changes in 
cost conditions, they are relatively constant and are not designed to 
meet bids made by commercial concerns. 

Although the Air Force report makes no reference to the dealings 
between Paine Air Force Base and the New Richmond Laundry, ap- 
proximately 4 years ago, the report from the Department of the 
Navy sets forth that the Department of the Air Force has furnished 
information to the effect that the New Richmond Laundry was not 
notified that they would be awarded the contract. 

Under section 686, title 31, United States Code, Government agen- 
cies are authorized but are not required to place orders with any other 
department, establishment, bureau or office for materials, supplies, 
work or services of any kind that such Federal agency may be in a po- 
sition to supply or equipped to render. However, it is mandatory 
that “if such work or services can be as conveniently or more cheaply 
performed by private agencies such work shall be let by competitive 
bids to such private agencies.” 

It would be difficult to comply with such statutory provision with- 
out finding out in some manner the terms and conditions under which 
the particular work or service could be obtained from private sources. 
In this convection, it is our view that it would be solely a matter of 
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administrative discretion as to whether or not to procure the work 
or service from another Government agency or instrumentality when 
determined that its prices are lower than all bids received in response 
to a formal advertisement. 

Accordingly, you are advised that no further action on your protest 
appears to be required by our Office. 


[B-131674] 


Military Personnel—Retirement Orders—Cancellation 
After Effective Date—New Evidence Basis 

Orders which revoke nondisability retirement orders after their effective date 
to entitle members of the uniformed services to consideration for disability re- 
tirement are not legally effective, and, in the absence of evidence that entitle- 
ment to nondisability retirement did not exist or that the officer issuing the first 


retirement order lacked authority, the retirement may not be reopened on the 
basis of substantial new evidence. 


To the Secretary of the Army, July 15, 1957: 


Further reference is made to your letter of April 26, 1957, request- 
ing a decision whether, in view of the facts and circumstances set 
forth in an attached discussion, orders revoking retirement orders (re- 
specting a member of the Army) that have become effective would be 
legally acceptable to cancel the member’s retirement. 

It is stated that the Department of the Army is recurrently faced 
with the situation where a determination has been made to retire a 
member and, prior to the effective date of such retirement, a message is 
received from the field agencies stating that retirement should be sus- 
pended because of a medical re-evaluation of the health status of the 
individual. Based on such information the retirement orders are nor- 
mally revoked prior to their effective date. However, due to the limi- 
tations of the communication system and, in addition, sometimes be- 
cause a holiday period intervenes, the agency within the Department 
of the Army responsible for revoking the orders at times does not re- 
ceive the message until a day or two later, even though the message is 
transmitted to the Department of the Army before the effective date 
of the retirement orders. Orders then are issued “confirming the re- 
vocation of the previous order, and the non-retirement of the member.” 

It has been held that, under a statute vesting in the President the 
power to retire officers of the military services, such power of the 
President is not a continuing power, but is performed to the extent 
of its existence by the one act of the President and he cannot thereafter 
review his action or correct an error of judgment. McBlair v. United 
States, 19 C. Cls. 528, 5388. Cf. United States v. Burchard, 125 U. S. 
176, 179-180; 31 Comp. Gen. 296; 28 Comp. Gen. 357; 19 Op. Atty. 
Gen. 202, 208-210. The same rule, of course, is for application under 
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a statute which vests in a subordinate officer of the Government the 
power’ to effect the retirement of a member of the uniformed services. 
It follows that, once the retirement has become effective, any action 
taken to cancel the retirement or to revoke the order retiring the mem- 
ber in order to permit retirement under another provision of law 
would be legally ineffective. See Digest of Opinions of the Judge 
Advocate General of the Army, 1912-1940, pp. 134-135; 2 Digest of 
Opinions of the Judge Advocates General of the Armed Forces, 685, 
699-700. 

The fact that a member retired for reasons other than disability 
may also be qualified for disability retirement does not in any way 
affect the validity of the nondisability retirement. Hence, such a 
retirement could not be set aside on the basis of “substantial new evi- 
dence,” indicated in decision of January 16, 1952, 31 Comp. Gen. 296, 
as a possible ground for reopening a retirement case. The existence 
of a disability that qualifies a member for disability retirement can- 
not change the fact that the member has performed the requisite 
service or attained the eligible age qualifying the member for non- 
disability retirement and, if application by the member is required, 
that he has made such application. Eligibility for nondisability 
retirement is not conditioned on absence of eligibility for disability 
retirement. In many cases the principal material difference in effect 
between the two types of retirement is the income tax advantage 
attached to the disability retirement. 

Only “substantial new evidence” relating directly to the conditions 
of entitlement to the nondisability retirement or the invalidity of the 
retirement order due to want of authority in the officer issuing it could 
constitute a basis for revoking the retirement order if entitlement to 
such retirement did not in fact exist or the retirement order was not 
issued by one having authority to do so. Nothing in the present 
request for decision suggests that entitlement to nondisability re- 
tirement did not exist or that there was lack of authority in the officer 
issuing the retirement order in the cases involved. Hence, we know 
of no basis for revoking retirement orders in the situation here in- 
volved after the orders become effective. 

Your question is answered in the negative, 


[B-131929] 


Maritime Matters—Tankers—Trade-in Eligibility—Obso- 
lete Vessels More Than Twelve Years Old 


The tanker trade-in provision in subsection 510 (h) of the Merchant Marine 
Act, 1936, 46 U. S. C. 1160 (h), which permits, until July 1, 1958, the acquisition 
of tankers not less than ten years old, does not preclude tankers which are 
twelve or more years old from eligibility for trade-in under subsections 510 
(a)-(g) of the 1956 act, 46 U. S. C. 1160 (a)-(g), relating to obsolete vessels 
not less than twelve years old. 
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To the Administrator, Maritime Administration, July 15, 1957: 


Reference is made to your letter of May 20, 1957, inquiring as to 
whether we concur in your interpretation of section 510 of the Mer- 
chant Marine Act, 1936, as amended, 46 U. S. C. 1160, as it relates to 
tanker trade-ins. 

Section 510, as added by the act of August 4, 1939, 53 Stat. 1182, 
consisted of subsections (a)-(g), 46 U. S. C. 1160 (a)-(g), and pre- 
scribed the conditions under which “any obsolete vessel” (as defined 
therein, including the requirement that the vessel be not less than 
17 years old) could be traded in. Public law 586, 82d Congress, 66 
Stat. 762, added a proviso to subsection (a), 46 U. S. C. 1160 (a), to 
permit, until June 30, 1958, the trade-in of any “obsolete” vessels not 
less than 72 years old. 

Subsection 510 (h), added by Public Law 574, 83d Congress, 46 
U.S. C. 1160 (h), authorizes (until July 1, 1958) the acquisition of 
tankers not less than 10 years old, providing they meet the other con- 
ditions set forth therein, and that a determination is made by the 
Secretary of Commerce that the tankers are “desirable for inclusion 
in the national defense reserve.” 

As stated in your letter, the legislative record of subsection (h) 
establishes that one of its primary objectives is to provide a needed 
reserve of usable tankers. We perceive nothing in the language of 
subsection (h) or its legislative history to preclude the trade-in under 
its provisions of tankers which, by virtue of having become 12 years 
of age, would be eligible for trade-in under subsections (a)—(g). In 
other words, we perceive no basis for construing subsection (h) as 
being limited in its application to tankers not less than 10 years old 
nor more than 12 years old. 

Accordingly, we concur in your conclusion that, until July 1, 1958, 
a tanker meeting all of the requirements both under subsections (a)— 
(g) and under subsection (h) may be traded in under either of those 
authorizations. 


[B-131632] 


Military Personnel—Transportation of Dependents and 
Household Effects—Dishonorable Discharge 


Transportation of dependents and household effects of members of the Armed 
Forces discharged from the service under other than honorable circumstances 
may not be authorized at Government expense in the absence of express statu- 
tory authority therefor. 


To the Secretary of the Army, July 16, 1957: 

Further reference is made to letter of April 16, 1957, from the 
Assistant Secretary of the Army, requesting a decision as to whether 
the Secretaries concerned may prescribe regulations authorizing travel 
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of dependents and transportation of household effects at Government 
expense of members of the uniformed services, in the circumstances 
described in the letter as follows: 


As you know, under the NATO Status of Forces agreements, and similar 
agreement with non-NATO nations, a foreign state may exercise jurisdiction over 
a member of the United States forces in case of violation of the laws of the 
receiving state. This has resulted in members of our forces being sentenced to, 
and serving, periods of confinement in foreign civil confinement facilities. Such 
members, with few exceptions, are returned to the United States for discharge 
after they have served the sentence. It would appear to be contrary to public 
policy to have dependents of a member stranded in a foreign country under 
such circumstances. As the sentence may be for a term of several years, it is 
usually desirable that dependents and household effects be returned to the 
United States in advance of the member. 

In addition to the problem raised by the fact situation set out in the preceding 
paragraph, a similar problem is raised in each of the following situations: 

a. A member discharged overseas pursuant to sentence of court-martial. 

b. A member returned from overseas to the United States, its territories or 
possessions, for discharge pursuant to sentence of court-martial. 

ec. A member returned from overseas to the United States, its territories or 
possessions, for administrative discharge. 

d. A member returned from .verseas to the United States to serve a sentence 
of confinement; he may or may not be discharged upon termination of confine- 
ment. 

e. A member serving sentence of confinement in a military confinement facility 
overseas, discharge not yet effected. 

f. A member given an administrative discharge while serving a sentence of 
civil court in a civil confinement facility within the continental United States. 

g. A member discharged within the continental United States pursuant to a 
sentence of court-martial. 

h. A member serving a sentence in a civil or military confinement facility 
within the continental United States. 

i. A member given an administrative discharge within the continental United 
States, its territories or possessions. 

In each of the cases above, the discharge mentioned, whether it is imposed 
by administrative means or pursuant to sentence of court-martial, is under 
conditions “other than honorable.” It should be noted that while in some cases 
the man is a member of one of the services during the period travel of depend- 
ents is to be performed, in other cases he has been separated from the service. 


You ask (1) whether the Secretaries concerned may, in the situa- 
tions described, authorize the transportation of dependents and house- 
hold effects from the last duty station of the member concerned to 
his home of record, and (2), if our reply is in the negative, whether, 
where dependents are located at the member’s duty station outside the 
United States, transportation may be authorized to the port of 
debarkation in the country in which the home of record is located. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U. S. C. 253 (c), provides in part that under such conditions 
and limitations and for such ranks, grades, or ratings and to and from 
such locations as may be prescribed by the Secretaries concerned, 
members of the uniformed services “when ordered to make a change 
of permanent station” shall be entitled to transportation in kind for 
dependents or to reimbursement therefor, or to a monetary allowance 
in lieu of such transportation in kind. It is further provided that 
“in connection with a change of station (whether temporary or per- 
manent)” members of the uniformed services shall be entitled to trans- 
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portation (including packing, crating, drayage, temporary storage, 
and unpacking) of baggage and household effects, or reimbursement 
therefor, to and from such locations and within such weight allow- 
ances as may be prescribed by the Secretaries. 

The purpose of the statutes authorizing transportation of depend- 
ents and household effects at Government expense is to relieve a mem- 
ber of the Armed Forces of the burden of personally defraying the 
expenses of moving his household when such move is made necessary 
by an ordered change of station. Paragraph 5 of section 12 of the 
Pay Readjustment Act of 1942, effective June 1, 1942, 56 Stat. 365, 
37 U.S. C. 112 (1946 Ed.), provided that: 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind * * * 
to his new station for such dependents. * * * That the personnel of all the 
services mentioned in the title of this Act shall have the benefit of all existing 
laws applying to the Army and the Marine Corps for the transportation of 
household effects: * * * That in lieu of transportation in kind authorized by 
this section for dependents, the President may authorize the payment in money 
* * * equal to such commercial transportation * * * when such travel shall 
have been completed. 

Prior to the enactment of the Pay Readjustment Act of 1942, similar 
provisions for the transportation of dependents and household effects 
of officers, and enlisted men in the higher grades, in the several armed 
services, when ordered to make a permanent change of station, were 
contained in section 12 of the Act of May 18, 1920, 41 Stat. 604, and 
section 12 of the Act of June 10, 1922, 42 Stat. 631. 

Regulations issued by the several armed services under the provi- 
sions of these statutes uniformly have barred transportation of de- 
pendents and household effects at Government expense of members 
incident to their separation from the service under conditions other 
than honorable. 

Unlike the earlier statutes, section 303 (c) of the Career Compensa- 
tion Act of 1949 confers upon the Secretaries concerned the authority 
to designate by regulations the conditions and limitations governing 
the transportation at Government expense of dependents and house- 
hold effects of members of the uniformed services. While the lan- 
guage of such provisions of law is somewhat different from that used 
in the prior statutes cited, the changes made do not evidence any intent 
to change or increase the rights members were granted under the prior 
legislation as far as the questions here involved are concerned. See 
35 Comp. Gen. 673. 

The provisions of sections 303 (a) and 303 (e) of the Career Com- 
pensation Act of 1949, 37 U.S. C. 253 (a) and 253 (e), relate to travel 
and transportation allowances of members (not dependents) in the 
several circumstances there enumerated. Hence, such provisions of 
law may not be considered as authority for transportation of depend- 
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ents and household effects at Government expense of a member dis- 
charged under other than honorable conditions. 

While the transportation of dependents and household effects of 
members discharged from the service under other than honorable con- 
ditions, in the circumstances here involved, raises financial problems 
for the members, until there is statutory authority for the Government 
to assume the expenses of transportation on a different basis than is 
now authorized, it would seem that such expenses must be borne by the 
persons concerned. We believe that the current regulations (para- 
graphs 7011-5 and 8000-4 (4), Joint Travel Regulations) express the 
intent of Congress, and that there is no authority for their amendment 
in the manner proposed. 

Accordingly, the submitted questions are answered in the negative. 


[B-131780] 


Contracts—Negotiated—Technical Equipment—Standardi- 
zation 

The standardization of fork lift truck specifications for the purpose of limiting 
items in the supply system to save on cost of preparation of technical manuals, 
to eliminate initial repair part purchases, to reduce repair parts in stock and 
in storage and ultimately to increase combat efficiency in the maintenance pipe- 
line was proper; and the negotiated procurement of such fork lift trucks and 
parts which were for use overseas for replacement of existing, in use, equipment 
under 10 U. 8. C. 2304 (a) (13), which permits procurement without advertis- 
ing of technical equipment whose standardization and interchangeability of 
parts is necessary in the public interest, was a properly negotiated procurement 
under the law. 


To The Yale & Towne Manufacturing Company, July 16, 1957: 


Further reference is made to your letter of May 7, 1957, concerning 
the negotiation of a contract for lift trucks for the Department of 
the Army. 

You state in your letter that the Industrial Truck Manufacturers 
have been ignored and that the Department of the Army has arbi- 
trarily ordered procurement of 365 6,000 Ib. capacity lift trucks with- 
out open competition and in total disregard of the rights of tax- 
payers to a full explanation. You also state that the trucks will be 
built to specifications which were in effect last May and which have 
now become obsolete as the result of the issuance of a new Military 
Specification. You further state that the contract was awarded to 
the Towmotor Corporation which has refused to bid on the present 
Military Specification without a lengthy list of exceptions. You 
request, therefore, that the contract should be stopped until the In- 
dustry has been accorded full opportunity to hear the Army’s ex- 
planation for eliminating open competition. 
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In response to our request, the Department of the Army has fur- 
nished us a report of the facts and the reasons why negotiation was 
deemed to be necessary. It appears that by Military Interdepart- 
mental Purchase Request (MIPR R-56-3-9038-QM(17)), dated 
March 16, 1956, the Quartermaster General of the Army requested 
the Department of the Navy to purchase 375 trucks, fork, gas, 6,000 Ib. 
lead, solid rubber tires, 24’’ load center. Two hundred and twenty- 
five of the trucks were to have a lift height of 127’ and the re- 
mainder a lift height of 168’’. The basic specification cited was 
MIL-T-15445C, dated June 15, 1953, with exceptions which were 
set forth in the Military Interdepartmental Purchase Request. The 
trucks were needed by the Army to meet overseas requirements for 
replacement of existing, in use, equipment which was over-age and 
had exceeded its normal life expectancy. 

As originally issued the MIPR indicated that procurement was to 
be effected pursuant to section 2c (13) of the Armed Services Pro- 
curement Act of 1947, now codified in 10 U.S. C. 2304 (a) (13), by ne- 
gotiation with the Clark Equipment Company only. The MIPR was 
later amended to require negotiation with both the Clark Company 
and the Towmotor Corporation. The amendment was based on a 
determination that competition would be secured from the two sources 
of supply whose trucks had been approved for standardization, with 
award being made on the basis of lowest price. An amendment re- 
questing quotations based on the bidder furnishing component parts, 
and quotations should the Government furnish certain of the parts 
was also effected since the Quartermaster Corps had a substantial 
inventory of parts for Clark and Towmotor trucks. Since the Tow- 
motor Corporation submitted the lowest proposal in response to the 
Navy’s request for proposals issued in May 1956, further negotiation 
was had with the Towmotor Corporation and in April 1957 that Cor- 
poration was awarded the contract. 

As a result of the complaint made in your telegram of May 16, and 
letter of May 18, 1956, and similar complaints from other truck man- 
ufacturers the Department of the Army suspended action on the pro- 
curement in July 1956, pending a review of the standardization action 
and the procurement. 

Section 2c (13) of the Armed Services Procurement Act of 1947 
authorizes the head of an agency to negotiate a contract for equip- 
ment that he determines to be technical equipment whose standard- 
ization and the interchangeability of whose parts are necessary in 
the public interest. On March 9, 1956, the Assistant Secretary of 
the Army made a determination that the equipment was technical 
equipment; that the procurement thereof without advertising was 
necessary to assure standardization and interchangeability of parts; 
and that such standardization and interchangeability was necessary 
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in the public interest. The determination of the Assistant Secretary 
of the Army was based, in part, on the recommendations of the De- 
partment of the Army Advisory Committee on Procurement With- 
out Advertising of Technical Equipment and Components and on the 
findings and determination of The Quartermaster General. These 
documents indicate that the purpose of standardization was to limit 
the types of items in the supply system thereby accomplishing the 
maximum interchangeability of parts with the resultant savings in 
the cost of the preparation of technical manuals, elimination of the 
requirement for initial purchase of repair parts, and a reduction of 
repair parts in stock and in storage. Increased combat efficiency was 
also expected due to the reduction in the maintenance pipeline which 
would be required with limited types of items in the system. 
Regarding your statement that the Industry has been ignored, the 
Department of the Army has reported that the industrial truck man- 
ufacturers have been afforded several opportunities to comment on 
and participate in the development of specifications for fork lift 
trucks. The specification, MIL-T-15445C, used for the purchase of 
the 375 trucks for the Army, was fully coordinated with industry 
prior to its adoption. The Army also has reported that specification 
MIL-T-15445D was discussed with industry representatives on sev- 
eral occasions and that your representatives participated in much of 
the discussion. In addition, they report that your company was rep- 
resented on a Quartermaster Corps Industry Advisory Committee 
on Material Handling and Mobile Equipment Spare Parts which met 
to discuss procurement methods for such items. Also, we are ad- 
vised that your company was represented at the recent Military- 
Industry meeting of May 14-16, 1957, at which the adequacy of the 
current specification requirements and ability of industry to meet the 
requirements were reviewed in detail. In view of the above-reported 
facts, we believe that the action-of the Department of the Army was 
not “in total disregard of the rights of taxpayers to full explanation.” 
Regarding your statement that the trucks will be built to speci- 
fications which are now obsolete, the Department of the Army has 
reported that the specification under which the trucks were pro- 
cured was in effect at the time the procurements were initiated and 
that the new specification was not completed until July 1956. Major 
changes made by MIL-T-15445D are the provisions for the use of 
MIL-STD-268, subject: Test and Inspection of Truck, Lift, Fork, 
Gasoline, Solid Rubber Tires, dated July 27, 1956, which outlines 
procedures for test and inspection of the preproduction model whereas 
the earlier specification set forth operation and test requirements for 
eperating and structural assemblies and the end item. The earlier 
specification required each truck to be tested for satisfactory per- 
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formance under normal operating conditions whereas the later speci- 
fication makes such testing of production trucks optional with the 
Government. Furthermore, exceptions to MIL-T-15445C were cited 
in the Request for Proposals to obtain the maximum benefit from past 
experience and to incorporate such of the current quality safeguards 
and engineering performance factors as possible at that time. It 
does not appear that the specification changes are of such importance 
as to affect the quality and performance of the trucks. 

Regarding your allegation that the Towmotor Corporation has 
refused to bid on the present military specification without a lengthy 
list of exceptions, the Army has reported that although that corpora- 
tion has submitted lengthy comments whenever it bid on either speci- 
fication, the comments consisted for-the most part of clarification 
and interpretations of the specifications and are not exceptions to the 
specification. They explain in detail those specifics where the Tow- 
motor Corporation proposes to comply with the specifications and 
further they set forth their interpretations of various paragraphs. 

In view of the explanation furnished by the Department of the 
Army, we have concluded that the procurement of the trucks was in 
accordance with law and we would not be justified in questioning the 
standardization action and the negotiated procurement of the trucks 
involved. 


[B-132442] 


Bids—Mistakes—Correction—Evidence of Error; Bids— 


Qualified—Overall Offer of Compliance 


A low bidder who submitted with the bid an unsigned brochure containing pro- 
visions modifying the legal obligations of the parties contrary to the invita- 
tion but who, prior to award, presented sworn evidence showing that the 
brochure was inadvertently included by a clerk contrary to instructions may 
have the bid corrected to eliminate the provisions at variance with the invitation 
and considered for award. 

Although an unsigned brochure which was inadvertently submitted with a low 
bid and which contains provisions modifying the legal obligations of the parties 
contrary to the invitation must be considered as part of the bid, the bidder’s 
overall offer to comply with the specifications, notwithstanding the deviations, 
cures the deviations and renders the bid responsive. 


To L. N. McClellan, Department of the Interior, July 16, 1957: 


By your letter of July 2, 1957, you request an advance decision in 
regard to the error alleged by the Baldwin-Lima-Hamilton Corpora- 
tion in its bid submitted pursuant to Bureau of Reclamation invitation 
for bids No. BS-4899. 

The invitation issued April 29, 1957, solicited bids for a governor 
for the hydraulic turbine at the Big Thompson Power Plant. Two 
bids were received, the low bid of $21,366.25 submitted by Baldwin 
and a bid of $25,890.75 from the Woodward Governor Company. The 
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low bid was accompanied by a brochure which was not signed. Para- 
graph 4 of the brochure provides: 

4. EXCEPTIONS TO SPECIFICATIONS. 

The Purchaser’s Specifications, as identified above, have been the reference 
in preparing this proposal and no exceptions whatsoever have been taken. 

It is the intention of the Tenderer that this bid be in strict accordance with 
the Purchaser's Specifications in their entirety. Wherever there are discrep- 
ancies between details in this Tender and the requirements of the Specifications 
they have been inadvertently made and are not to be construed as an intent 
on the part of the Tenderer to in any manner take exceptions to the specifications. 
Paragraph 5 of the brochure offers the services of a qualified erector 
to supervise the installation of the equipment to be available “on a 
per diem rate plus traveling and living expenses.” Paragraph 8 of 
the brochure limits the bidder’s warranty to repairing or replacing 
parts f. o. b. point of manufacture within one year from date of 
shipment from company’s plant. The paragraph further specifically 
provides that the bidder shall not be liable for transportation or in- 
stallation charges incident to the repairing or replacement of defec- 
tive parts. The provisions of paragraphs 5 and 8 are clearly in 
conflict with provisions of the invitation which state that subsistence 
or other personal expenses of an erector while he is en route or at 
the job site will not be paid by the Government; that the contractor’s 
warranty shall be in effect for one year after the materials are placed 
in use not to exceed 24 months after complete delivery of the product 
and that all expenses in connection with correction of defects will be 
borne by the contractor. 

After opening of the bids and prior to award, the low bidder alleged 
that the provisions of the brochure in conflict with the terms of the 
invitation had been included in error and submitted sworn statements 
from two of its employees indicating that the responsible officer of 
the company had directed that the conflicting provisions be omitted 
but that they were nevertheless inadvertently included by the sales 
clerk. It is clear that the brochure must be considered a part of the 
bid, 36 Comp. Gen. 535, 539, and that the conflicting provisions of 
the brochure contain material variations which may not be waived as 
informalities. Cf. 30 Comp. Gen. 179. 

We have held that an overall offer to comply with the specifications, 
notwithstanding material variations in the details of the bid, cures 
such variations in the detail and renders the bid responsive if other- 
wise correct. 10 Comp. Gen. 160; A-68974, February 17, 1936. This 
principle has recently been confirmed by decisions published at 36 
Comp. Gen. 376; id. 415. The decision of February 17, 1936, involved 
an invitation for bids which required the submission by the bidders 
of detailed data relative to the product offered. The low bid, which 
was accompanied by data containing specifications at variance in 
several material respects with the specifications provided by the 
contracting agency, was nevertheless held to be responsive on the 
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basis of the bidder’s overall offer to comply similar in form to that 
contained in the Baldwin brochure. There is a difference in the two 
situations in that the earlier case involved variations in technical 
specifications while the instant matter concerns statements in the 
brochure which would modify the legal obligations of the parties. 
Nevertheless, it does not appear that such difference would require 
a different conclusion as to the effect of the overall offer to comply. 

However, it is not necessary that the case be decided on that basis 
since the situation is clearly governed by our ruling in B-128049, 
June 5, 1956. In that case, a low bid otherwise responsive was accom- 
panied by a letter signed by a representative of the firm other than 
the one who had signed the bid. The letter sought to exclude from 
application one of the significant provisions of the invitation. After 
opening and prior to award, the low bidder alleged that the exception 
stated in the letter had been included by mistake and in support of 
this contention there was submitted an affidavit by the representative 
of the firm responsible for the exception stating that it had been taken 
in error and without authority. We held in that case that under the 
circumstances, and in view of the evidence presented in the form of the 
explanation and affidavit, the exception should be regarded as an 
error sufficiently established to warrant correction of the bid. 

In the present case the variations contained in the brochure, as 
indicated by the sworn affidavits, were included by mistake and with- 
out authority. Therefore, and in view of our holding above referred 
to, the low bid should be corrected by elimination of the provisions at 
variance with the invitation and considered for award as corrected. 

The enclosures to your letter are returned as requested. 


[B-131371] 


Military Personnel—Pay—dAdditional—Sources Other 
Than the United States—Honorariums for Speeches 

A check which was received by an Army officer as an honorarium for a lecture 
he was designated to give in his capacity as an officer on active duty constitutes 
earnings, in excess of regular pay and allowances, which belong to the United 
States as employer, and, therefore, the officer is required to endorse the check 
for deposit into the Treasury. 


To T. F. Conway, Department of the Army, July 17, 1957: 


Your letter of May 10, 1957, requests an advance decision as to 
whether payment is authorized on a voucher transmitted therewith in 
favor of Lieutenant Colonel James A. Vivian (024751). Your letter 
was forwarded to us by the Office of the Chief of Engineers by first 
endorsement dated May 17, 1957. See paragraph 11-5b (2), Army 
Regulations 37-103, dated December 6, 1956, 








30 DECISIONS OF THE COMPTROLLER GENERAL [37 


You state that during the latter part of December 1956, the Chief 
of Engineers received a request from Princeton University to furnish 
a speaker to lecture on water resource problems of the nation and the 
Corps of Engineers to civilian students, Army officers enrolled for 
special training and faculty members. Colonel Vivian was desig- 
nated as the speaker, and by orders dated January 10, 1957, he was 
directed to proceed from Washington, D. C., to Princeton, New Jersey, 
for temporary duty of approximately two days, upon completion of 
which he was to return to his proper station. The orders designate 
the purpose of the assignment as “Civil Works Activities.” The offi- 
cer performed the travel and temporary duty on January 17 and 18, 
1957. Travel from Washington to Princeton was by rail on Govern- 
ment transportation request valued at $19.11. The voucher is in the 
amount of $17.50 representing per diem and reimbursement for inci- 
dental travel expenses. While you indicate that preparation of the 
lecture required a considerable amount of work after duty hours and 
that the presentation was. also made after normal duty hours, it seems 
clear that the travel and temporary duty at Princeton was performed 
by Colonel Vivian in his capacity as an officer of the Army on active 
duty. In appreciation of the service rendered by him, Princeton Uni- 
versity presented him with “a modest honorarium” in the form of a 
check for $100. You question whether Colonel Vivian may pay all 
of the costs of travel from personal funds and retain the $100, or 
whether he must turn over the $100 to the Government for deposit 
into the Treasury as General Fund Receipts, in which case the travel 
claim would be paid. 

It is a well established principle of law that the earnings of an em- 
ployee in excess of his regular compensation gained in the course of or 
in connection with, his services belong to the employer, and in the 
case of officers or employees of the United States it long has been 
the rule that amounts so received are, in effect, received for the United 
States and are required to be covered into the Treasury. See 29 Comp. 
Gen. 163; 30 id. 246; 32 id. 454, and 35 id. 354. Since Colonel Vivian 
was on active duty, performed the service of giving a lecture at Prince- 
ton University in his capacity as an officer of the United States, and 
received the check in the sum of $100 in addition to his regular pay and 
allowances, it seems clear that he is not entitled to retain the check 
but should be requested to endorse it for covering into the Treasury. 
There appears to be no legal basis for the alternate procedure pro- 
posed, 

Accordingly, the travel voucher is returned herewith, payment 
thereon being authorized, ii otherwise correct. 
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[B-131700] 


Military Personnel—Disability Retired Pay—Service After 
Retirement—Retired Pay Computation 


Credit for inactive time on the retired list for the purpose of increasing retired 
pay of members of the uniformed services who, after retirement for physical dis- 
ability, are recalled to active duty and subsequently returned to an inactive duty 
status will be allowed only for those members who come within the purview of 
the Danielson case, 121 ©. Cls. 533, and for those retired members who meet the 
requirements of the last proviso of section 402 (d) of the Career Compensation 
Act of 1949 and are returned to a retired status after October 1, 1949—the effec- 
tive date of the Career Compensation Act of 1949. 

Members of the uniformed services who are retired for physical disability on or 
after October 1, 1949—the effective date of the Career Compensation Act of 
1949—and subsequently recalled to active duty may, on return to a retired status, 
have time served in an inactive-duty status on the retired list credited for the 
purpose of increasing their retired pay provided they meet the eligibility re- 
quirements of the last proviso of section 402 (d) of the 1949 act, 37 U. S. C. 
272 (d). 

Service as a cadet in the United States Military Academy or as a midshipman 
in the United States Naval Academy prior to November 12, 1918, may be regarded 
as service as a member of the military or naval forces of the United States for 
computation of retired pay pursuant to paragraph 4 of section 15 of the Pay 
Readjustment Act of 1942, 37 U. S. C. 115. 

The holding in Travis v. United States, C. Cls. No. 5-53, which applies the re- 
retirement concept to permit all members of the uniformed services who are 
retired for physical disability to count time in an inactive-duty status on the 
retired list to increase their retired pay after a tour of active duty, does not 
give effect to the plain language of section 202 (b) of the Career Compensation 
Act of 1949, which grants increased retired pay benefits to a special group cov- 
ered by section 402 (d) of the act, and, therefore, the Travis decision will not 
be followed by the General Accounting Office. 

Although the disability retired pay election provisions of section 411 of the 
Career Compensation Act of 1949 do not specify that.an election is final and 
binding, an election is required to be made within five years of October 1, 1949— 
effective date of the act—and, unless a member’s status has changed so that 
he did not have an opportunity to change his first election during the five-year 
period to take advantage of the new status, an election once made is final and 
binding on the retired member. 

Although the computation of retired pay under one of the methods provided in 
section 511 of the Career Compensation Act of 1949 does not preclude the recom- 
putation of retired pay on the basis of the other method if conditions change 
in such a manner that a retired member’s pay would increase by such recompu- 
tation, sections 5 and 6 of the Career Incentive Act of 1955, 37 U. S. C. 321a and 
322a, preclude further recomputations of retired pay under section 511 of the 
1949 act, and in that respect the method of computation of retired pay is final 
and binding on the retired member. 


To the Secretary of Defense, July 17, 1957: 


Further reference is made to letter of April 30, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting decision on 
several questions set forth and discussed in Committee Action No. 
181 of the Military Pay and Allowance Committee, Department of 
Defense, which relate to the computation of retired pay of members 
of the uniformed services. 

The first question is as follows: 

1. May the period during which a member was inactive on the retired list 


be included in determining the rate of basic pay to be used in the computation 
of his retired pay upon return to the retired list: 
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a. In the case of a member retired for physicial disability prior to 1 October 
1949 who is called to active duty? 


b. In the case of a member retired for physical disability on or after 1 October 
1949 who is called to active duty? 


The only situation in which we have followed the “re-retirement” 
concept adopted by the Court of Claims—and thus allowed credit for 
time the member concerned was in an inactive status on the retired 
list in determining the rate of basic pay to be used in the computa- 
tion of his retired pay—is that considered in the case of Danielson v. 
United States, 121 C. Cls. 533, where the plaintiff was retired for 
physical disability before October 1, 1949, and incurred additional 
physical disability of not less than 30 percent while serving on active 
duty after retirement but prior to October 1, 1949. This was the 
situation in the case of 7ravis v. United States, C. Cls. No. 5-53, 
decided December 5, 1956, and the plaintiff was entitled to increased 
retired pay for the period prior to October 1, 1949, under the rule of the 
Danielson case. As to the period after that date, we feel that in 
granting the plaintiff judgment for increased retired pay, the court 
failed to give effect to the plain language of the statute. 

Section 202 (b) of the Career Compensation Act of 1949, 63 Stat. 
808, 37 U. S. C. 233 (b), provides, in express terms, that except for 
active service, service credit authorized in that section “shall not be 
included to increase retired pay * * * except as provided in title IV 
of this Act.” The only language found in Title IV which purports 
to dea] in any way with the situation of retired members who are re- 
called to active duty and later are released to inactive duty on the 
retired list, is that contained in the last proviso in section 402 (d), 
37 U.S. C. 272 (d). Since only retired members who are recalled to 
active duty are concerned with the matter of counting time served 
in an inactive-duty status on the retired list for the purpose of in- 
creasing their retired pay, and since provision is there made for the 
computation of retired pay on return to a retired status in the cir- 
cumstances there described on the basis of the highest basic pay 
attained while serving on active duty—which includes credit for in- 
active-duty time while on the retired list—it appears reasonably clear 
that this is the exception referred to in section 202 (b) of that act. 
If the Congress had intended that all members who are retired for 
physical disability may count time in an inactive-duty status on the 
retired list, to increase their retired pay after a tour of active duty— 
this is the effect of the holding in the 7’ravis case—there was no need 
to grant this benefit to the special group covered by the last proviso. 
In granting such advantage to this group, it seems reasonable to 
conclude that the Congress intended that such benefit should accrue 
to no other retired members. The maxim ewxpressio unius est ex- 
clusio alterius appears for application here. 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 33 


Accordingly, question 1 (a) is answered in the affirmative as to 
retired members who come within the purview of the Danielson case 
and as to retired members who meet the requirements of the last 
proviso of section 402 (d) and who are returned to a retired status 
after October 1, 1949. Question 1 (b) is answered in the affirmative 
as to retired members who meet the eligibility requirements of that 
proviso. 

Question 2 is as follows: 

2. May service as a cadet in the United States Military Academy or the 
United States Naval Academy prior to 12 November 1918 be considered service 
in a military capacity within the meaning of paragraph 4, section 15 of the 
Pay Readjustment Act of 1942 (37 U. 8. C. 115) ? 

The court in the 7ravis case held that the plaintiff was a member 
of the military forces of the United States while he served as a cadet 
in the United States Military Academy prior to November 12, 1918. 
While doubt has been expressed as to the correctness of that conclu- 
sion, it was reached after carefully reconsidering and overruling an 
earlier decision (Gilmartin v. United States, 124 C. Cls. 484) and 
the conclusion reached is consistent with the views expressed in our 
decision of December 2, 1946, 26 Comp. Gen. 373. Question 2 is 
answered in the affirmative. 

The third question is as follows: 

8. May the provisions of 10 U. S. ©. 1372 be applied to a member retired 
for physical disability prior to 1 October 1949? 

This question is not clear, it being stated merely that it involves 
the right of a member retired for disability prior to October 1, 1949, 
to receive the benefits of 10 U. S. C. 1372. In the absence of a more 
complete statement of facts as to a particular member’s military his- 
tory, period for which retired pay is claimed, etc., this question will 
be answered generally by saying that at the present time we will not 
follow the apparent concept of the Court of Claims, as indicated in 
the Travis case, that a retired officer released from a period of active 
duty performed subsequent to retirement is “‘re-retired” on the date of 
such release so as to acquire additional rights under 10 U. S. C. 1372. 

Question 4 is as follows: 

4. Is an election made pursuant to section 411 of the Career Compensation 
Act of 1949 (63 Stat. 823) final and binding on the retired member? 

Section 411, 37 U. S. C. 281, does not provide that an election under 
that section is final and binding on the member concerned and it has 
been recognized that an election may be changed in certain circum- 
stances. See in this connection, 32 Comp. Gen. 159. Compare 33 
Comp. Gen. 71; id. 2387. However, a final election is required to be 
made within five years of October 1, 1949, unless a member’s status 
has been changed under applicable provisions of law at a time which 
did not afford him an opportunity to change his first election during 
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the five-year period to take advantage of his new status, within the 
rule stated in 34 Comp. Gen. 646, as amplified in 36 Comp. Gen. 
547. In the absence of such circumstances, question 4 is answered in 
the affirmative. 

Question 5 is as follows: 


5. Would your answer to question No. 4 also apply to elections made pursuant 
to section 511? 

Section 511 of the Career Compensation Act, 37 U.S. C. 311, does 
not provide for an election with respect to retired pay. Two methods 
of computing retired pay are there provided and retired members 
whose rights are governed by such provisions of law are entitled to 
have their retired pay computed by the method which produces the 
greater amount of retired pay. After receiving retired pay computed 
by one method, if conditions change in such a manner that a retired 
member's pay would increase by computing his retired pay under the 
other method, such recomputation was authorized and required under 
section 511 without any election on his part. 29 Comp. Gen. 404, 
407-408. 

That general interpretation of section 511 does not apply, however, 
to the increases in pay authorized in the Career Incentive Act of 1955, 
69 Stat. 18, 37 U.S. C. 232 note. When that legislation was proposed 
in H. R. 2607, 84th Congress, section 2 (13) of that bill would have 
extended the time for making an election under section 411 to “two 
years after the effective date of the Career Incentive Act of 1955,” and 
with respect to persons whose retired pay then was being computed 
under method (a) of section 511 (under laws in effect prior to October 
1, 1949), section 2 (15) would have permitted recomputation under 
method (b) if that recomputation provided a greater amount of re- 
tired pay. The legislation finally enacted into law as the Career In- 
centive Act of 1955 omitted such provisions and the legislative history 
of that act shows that the Congress was not agreeable to any further 
elections under section 411 or recomputations of retired pay under 
section 511. See pages 672 and 673 on the Hearings on H. R. 2607 
before Subcommittee No. 2 of the Committee on Armed Services, 
House of Representatives, page 203 on the Hearings on H. R. 4720, 
84th Congress (the bill ultimately made into law) before the Senate 
Committee on Armed Services and page 10, House of Representatives 
Report No. 90, to accompany H. R. 4720. 

Sections 5 and 6 of the Career Incentive Act, 37 U. S. C. 321a and 
822a, provide as follows: 

Any person now or hereafter entitled to retired pay, retirement pay, retainer 
pay, or equivalent pay * * * computed at the rates prescribed in section 201 (a) 
of the Career Compensation Act of 1949 shall be entitled to have his pay computed 


at the rates prescribed by that section, as amended by this Act * * * [Italics 
supplied}. 
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Members and former members of the uniformed services who are entitled to 
receive retired pay, retirement pay, retainer pay, or equivalent pay under laws 
in effect prior to October 1, 1949, shall be entitled to an increase of 6 per centum 
of the retired pay, retirement pay, retainer pay, or equivalent pay, to which 
they are now entitled. [Italics supplied.] 

The increase in retired pay authorized in such provisions of law 
are clearly based on the retired pay which was being paid to retired 
members at the time of enactment of that act. See in this connection 
the discussion of sections 5 and 6 appearing on page 19, Senate Report 
No. 125, to accompany H. R. 4720, where reference is made to an in- 
crease in the retired pay to which a member “presently” is entitled 
(section 5) and to a 6 percent increase in “present” retired pay (sec- 
tion6). Question 5 is answered accordingly. 


[B-132318] 
Bids—Late—Mailed to the Wrong Government Agency 


A bid which was not received by the procurement agency prior to the time 
scheduled for opening, because it was missent by an employee of the bidder 
to another Government agency, may not be regarded as a bid delayed in the 
mails, which was the only excusable delay provided in the invitation, even 
though the bid remained in the Government’s possession at all times after 
mailing, and, therefore, the late bid may not be considered for award. 


To the Secretary of the Interior, July 17, 1957: 


Reference is made to a letter dated wuly 9, 1957, with enclosures, 
from the Acting Secretary, furnishing the report informally requested 
by our Office and requesting a decision as to whether there may be 
considered for award a bid submitted by Geo. F. Muth Company, Inc., 
Washington, D. C., in response to invitation No. 2363, issued by the 
Purchasing Section, Geological Survey, Washington, D. C. 

The invitation requested bids for furnishing estimated quantities 
of scribing sheets and pencil and ink surface sheets as ordered dur- 
ing the period beginning with the date of award of contract and end- 
ing June 30, 1958. It also provided that bids would be received at 
the Purchasing Section, Geological Survey, Washington, D. C., and 
opened at 3 p. m., E. D. S. T., June 10, 1957. Ten bids were received 
and opened at the designated time. 

The facts concerning the transmittal and receipt of the bid of 
Geo. F. Muth Company, Inc., are reported in the letter of July 9, 
1957, as follows: 

On June 11, 1957, a phone call was received by the officer in charge of bidding 
procedures, Mr. C. C. Schade, Procurement Officer, Geological Survey, in which 
Mr. Joseph V. Copley, Vice President of Geo. F. Muth Company, Inc., stated 
that he had received a phone call from the Naval Ordnance Laboratory and 
was advised that a bid, presumably for the Geological Survey, had turned up 
in their files. Mr. Copley wanted the Geological Survey to send someone to 
_ pick up the bid at the Naval Ordnance Laboratory. This was not done in 

view of the fact that the time for opening bids had passed. Thereupon, Mr. 


Copley stated that he would arrange to have the Naval Ordnance Laboratory 
forward the bid to the Geological Survey Purchasing Section. 
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On Wednesday, June 12, 1957, an envelope was received in the Geological 
Survey Purchasing Section which indicated on the outside that it concerned 
the bid opening of June 10, 1957. In accordance with the prevailing procure- 
ment practice, the envelope was returned unopened to Geo. F. Muth Company, 
Inc., as being a late bid which could not be considered. 

At the request of Mr. Copley, a conference was held by the Contracting Officer, 
Mr. Glendon J. Mowitt, Procurement Officer Schade and other Interior officials 
listed in the attached minutes of the conference. Mr. Copley presented the 
envelope which was returned to him. With his approval, the envelope was 
opened and contained a yellow envelope addressed to the Supply Officer, U. S. 
Naval Ordnance Laboratory, White Oak, Silver Spring, Maryland, and marked 
as referring to RFQ No. 60921-28-57 for a bid opening on June 10, 1957, at 
4:40 p. m. On the envelope appeared a stamp that it had been received on 
June 10, 1957, at 9:35 a. m. and appended to it a note reading as follows: 

“Received by the Naval Ordnance Laboratory at 9:35 a. m. June 10, 1957, 
in error. Mrs. Irene Langdon, Purchasing Agent.” 

The yellow envelope was opened and contained a bid by the Geo. F. Muth 
Company, Inc., signed by Joseph V. Copley, Vice President, and dated June 7, 
1957. 

As it appeared that the bidder had improperly addressed the envelope con- 
taining his bid, the Contracting Officer held that the bidder was responsible 
for the improper addressing; that the bid was a late bid, and that it could not be 
considered for award under Invitation No. 2363. 

In a letter dated June 21, 1957, addressed to our Office, Mr. Joseph 
V. Copley, Vice-President of the corporation, stated that the corpora- 
tion’s bid intended for the Geological Survey was erroneously placed 
by one of its employees in an envelope addressed to the Naval Ord- 
nance Laboratory and that such agency received the Geological Sur- 
vey bid prior to the time set for its opening. Mr. Copley contended 
that the Geological Survey bid of the corporation should be considered 
for award for the reasons that such bid remained in the Government’s 
hands at all times after its mailing by the corporation and that the 
Geological Survey had received samples of the items it was offering 
prior to the bid opening. 

Paragraph 4 (Late Bids) of the Terms and Conditions of the In- 
vitation for Bids provides: 

Bids and modifications or withdrawals thereof received after the time set for 
opening will not be considered, unless they are received before the award is 
made, and it is determined by the Government that failure to arrive on time was 
due solely to delay in the mails for which the bidder was not responsible. 

All bidders were on notice that, in order to receive consideration, 
bids would have to be received in the office specified prior to the open- 
ing time. The only exception to this is where a bid arrives by mail 
after the time fixed for the opening, but before award is made, and it 
is shown to the satisfaction of the Government that the nonarrival on 
time was due solely to delay in the mails for which the bidder was not 
responsible. Since, in the instant case, the bid intended for the Geo- 
logical Survey was erroneously placed by an employee of the corpor- 
ation in an envelope addressed to the Naval Ordnance Laboratory, it is 
clear that the sole cause of the delay in arrival of the bid was the negli- 
gence of the corporation, Although the Geological Survey bid of the 
corporation was in the hands of the Naval Ordnance Laboratory prior 


to the time set for its opening, it was the responsibility of the corpora- 
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tion to see that it reached the designated office before the time fixed for 
the opening of the bids and such responsibility may not be shifted by 
the bidder to the Government. See 35 Comp. Gen. 432. 

Accordingly, since the late arrival was not due to the one excusable 
cause expressly provided for by the invitation, we would not be war- 
ranted in authorizing the consideration of the bid of Geo. F. Muth 
Company, Inc. 

The papers submitted with the letter of July 9, 1957, are returned. 


[B-132536] 


Bids—Deviation in Method of Submission—Offer and Ac- 
ceptance—Validity 

The submission of a low bid by placing it on a table in front of the bid opening 
board, without explanation, rather than in a sealed envelope appropriately 


marked and addressed as required by the invitation does not require rejection 
of the bid. 


A low bidder who, after submitting a bid bond and a letter indicating the total 
prices in a sealed envelope as required by the invitation, placed on a table before 
the bid opening board, without explanation, a completely executed bid may be 
regarded as having communicated a valid offer and, inasmuch as there is not 
apparent any possible advantage which the low bidder could have obtained by 
the manner of submission of the bid, it may be considered for award. 


To William H. Tuller, Bureau of Reclamation, July 18, 1957: 


Your letter of July 12, 1957, with enclosures, requests a decision 
as to whether the bid of the Electric Pump & Equipment Co., Inc., 
submitted pursuant to invitation for bids identified as specifications 
No. 100C-299 may be considered for award under the circumstances 
described below. 

The invitation solicited bids for completion of work on 57 wells in 
the Minidoka Project, Idaho. By the terms of supplemental notice 
No. 1 to the invitation, dated June 7, 1957, bids were to be received 
at the office of the Bureau of Reclamation, Rupert, Idaho, until 10 
a. m., MST, June 20, 1957. On the second page of the invitation, 
bidders were advised that “Envelopes containing bids, guarantee, etc., 
must be sealed, marked, and addressed to the BUREAU OF REC- 
LAMATION office indicated on the cover of the specifications as the 
office for receiving bids.” 

Prior to bid opening, a sealed envelope was submitted in accord- 
ance with the provisions of the invitation by the Electric Pump & 
Equipment Co., Inc. In addition, just prior to bid opening time the 
president of the Company laid a copy of the specifications on the 
table in front of the bid opening board there assembled. The 
specifications were not in a sealed envelope and in placing them on 
the table no statement was made which would indicate the nature of 
the data or the purpose for which they were placed there. As his 
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Company’s bid was being opened, the president of Electric stated that 
the schedule containing the unit prices of his bid was in the specifi- 
cations. The sealed envelope submitted by Electric contained only 
a letter indicating total prices bid for each schedule and a bid bond 
as required by the invitation. The specifications placed on the table, 
however, contained a properly executed bid complete in all respects. 
Upon an examination of all of the bids it was determined that the 
Electric Company’s bid was low. The next low bidder immediately 
protested consideration of the low bid because of the manner in which 
it had been submitted. 

There is some dispute between the Electric Company representa- 
tives and the next low bidder as to the true state of the facts. The 
facts stated above are those presented by the contracting agency 
whose statements of such facts are accepted by our Office in disputes 
of this nature. 16 Comp. Gen. 325. 

There are two matters for consideration in deciding the case. The 
first of these is whether, in view of the requirement quoted above that 
the bid be submitted in a sealed envelope appropriately marked and 
addressed, the low bid should be rejected since it clearly did not con- 
form to such provision. We have held that the failure to enclose 
the bid in a sealed envelope as provided by the terms of the invitation 
is a technicality which may be waived. B-35944, September 4, 1943. 
Therefore, we must conclude in this instance that the manner of sub- 
mitting a bid not enclosed in an envelope is insufficient to require 
rejection. 

The second matter presented is whether a bid placed on a table be- 
fore the opening board without further explanation but within the 
time permitted for submission of bids may be accepted. It is well 
recognized that a bid is an offer which upon proper acceptance ripens 
into a contract. An offer to be the basis of a contract must be com- 
municated to the offeree. Farrell v. Neilson, 263 P. 2d 264. An 
offeror who signs a proposed agreement and tenders it to a party 
with whom he proposes to contract makes an offer to such party. 
Fire Association of Philadelphia v. Allis Chalmers Mfg. Co., 129 F. 
Supp. 335, 344. Therefore, no offer was made by the low bidder in 
this instance unless it can be said that such offer was communicated 
to the appropriate agent of the Government. 

In regard to the type of communication necessary under such cir- 
cumstances, it is stated in 1 Williston on Contracts (Revised Edition) 
section 89: 

If actual communication were necessary for the formation of a contract, or 
actual communication of the revocation of an offer necessary for its with- 
drawal, it would not suffice that a letter of acceptance or revocation come into 
the possession of the person addressed; it would be necessary for the letter to 
be read. But the law in regard to this matter, as in regard to other matters 


in the formation of contracts, takes as its requirement an outward situation 
which would ordinarily connote the existence of the state of mind which would 
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be necessary were mutual assent required by law, a matter of actual as dis- 
tinguished from apparent assent. Accordingly, if a letter comes into the pos- 
session of the person addressed, or of one authorized to receive it for him, or 
in a place which he has designated as the place for this or similar communi- 
cations to be deposited for him, the letter has reached its destination and is as 
effectual though unread as if it were read. * * * 


See also Levy v. Massachusetts Accident Co., 2 A. 2d 341; Holmes v. 
Myles, 37S. 588. The rule is not limited to acceptances sent through 
the mails. In the latter case cited, an acceptance left at the home of 
the offeror was held effectual even though the offeror was not at home 
and received no actual notice of acceptance in the time prescribed by 
the offer. 

While in the foregoing instances acceptances and revocations of 
offers were under consideration, we deem a communication sufficient 
for such purpose also to be sufficient for the making of an offer. Thus, 
the placing of the bid on the table before the board may be regarded 
as an adequate tender to constitute a valid offer. Accordingly, and 
since there is not apparent any possible advantage which the low 
bidder could have obtained by the somewhat unusual manner of sub- 
mitting his bid, we conclude that the low bid under the circumstances 
may be considered for award if otherwise proper. 


[B-131514] 


Military Personnel—Dual Employment Prohibition—Re- 
tired Regular Army Officer Appointed as Reserve Officer 

A retired Regular Army officer who is appointed as a Reserve officer in an as- 
signed status is regarded as holding two offices within the meaning of the dual 
office prohibition in section 2 of the act of July 31, 1894, 5 U. S. C. 62, and the 


exemption in 5 U. S. C. 30r, refers only to Federal civilian employment of a 
Reservist and is not applicable to a dual military status. 


To the Secretary of Defense, July 22, 1957: 


The two questions presented for decision in Military Pay and 
Allowance Committee Action No. 180, forwarded here with trans- 
mittal letter dated April 15, 1957, by the Assistant Secretary of 
Defense (Comptroller), are as follows: 

1. May a retired Regular Army officer become a member of a Reserve com- 
ponent and serve with a Reserve unit in an assigned status without prejudice to 
his Regular Army status? 

2. In the event such a dual status is authorized may the officer perform active 
duty for training or inactive duty training and receive active duty basic pay or 
inactive duty compensation, as appropriate, assuming that retired pay for the 
pertinent period is waived? 

It is indicated in the discussion set forth on this matter in Com- 
mittee Action No. 180 that present regulations and practices governing 
appointments in the Reserve Forces of the United States prohibit the 
appointment of members of the Regular components, including active 
and retired members. However, it is pointed out that the Army Judge 
Advocate General has rendered an opinion based on the provisions of 
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section 29 (d), act of August 10, 1956, 70A Stat. 632, 5 U.S.C. 30r (d), 
holding that a Regular Army officer “may accept an appointment as a 
reserve officer without affecting his status as a retired Regular Army 
officer.” Doubt is stated to have arisen, however, by reason of the 
provisions of section 2, act of July 31, 1894, 28 Stat. 205, 5 U.S. C. 62, 
as amended, which provides that (quoting from 5 U. S. C. 62) : 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law ; but this shall not apply to retired officers of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and with 
the advice and consent of the Senate. Retired enlisted men of the Army, Navy, 
Air Force, Marine Corps, or Coast Guard retired for any cause, and retired 
officers of the Army, Navy, Air Force, Marine Corps, or Coast Guard who have 
been retired for injuries received in battle or for injuries or incapacity incurred 
in line of duty shall not, within the meaning of this section, be construed to hold 
or to have held an office during such retirement. 

The above-quoted statutory provisions constitute an absolute bar to 
the appointment to or to the holding of “any other office to which 
compensation is attached unless specially authorized thereto by law” 
of any person who holds an office the salary or annual compensation 
attached to which amounts to $2,500 and whose status does not come 
within one of the several specific exemptions therein expressly pre- 
scribed. It is well established that a retired Regular officer of the 
military services receiving $2,500 or more per annum is within the 
scope of this section. See notes following F. C. A. 5, section 62. 
Furthermore, the specific exemptions contained in the statute with 
respect to retired officers of the Army, Navy, Air Force, Marine Corps, 
or Coast Guard whenever they may be elected to public office or when- 
ever the President shall appoint them to office by and with the advice 
and consent of the Senate and also with respect to those retired officers 
who have been retired for injuries received in battle or for injuries 
or incapacity incurred in line of duty clearly demonstraté that the 
statute reaches all other retired Regular officers of the uniformed 
services. 

Members of the reserve components of the uniformed services are 
entitled to pay and allowances as prescribed by law for the perform- 
ance of active duty, active duty for training, training duty, appro- 
priate duty, administrative functions, ete. 10 U.S. C. 683 (70A Stat. 
31) ;37 U.S.C. 301. Membership in a reserve component would thus 
seem to constitute the holding of an office to which compensation is 
attached within the scope and purpose of 5 U. S. C. 62 and unless sub- 
section (d), section 29 of the act of August 10, 1956, 70A Stat. 632, 
can be held to constitute a further exemption from the restrictions of 
5 U.S. C. 62, in the case of retired Regular officers of the uniformed 
services, there would appear to be no proper basis, unless otherwise 
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expressly provided by law, for the appointment of a retired Regular 
officer as a member of a Reserve component of an Armed Force. 
Section 29 of the act of August 10, 1956, 70A Stat. 632, 5 U.S. C. 
30r, reenacted and grouped together under the single title “RE- 
SERVES AND NATIONAL GUARDSMEN WHO ARE FED- 
ERAL EMPLOYEES?” the then existing provisions of several sepa- 
rate laws governing the civilian status of members of the Reserve 
components of the uniformed services. The former provisions of 
10 U.S. C. 371, 3871a, 371b; 82 U. S. C. 75 and 76; and 50 U.S. C. 981, 
were consolidated in section 29 of the 1956 act. However, it appears 
that no change was intended or made with respect to the scope and 
substance of the laws being replaced (see section 49 (a), 70A Stat. 
640) and, consequently, the provisions of subsection (d), formerly 
section 246, act of July 9, 1952, 66 Stat. 495, 50 U. S. C. 981, seem to 
relate solely and exclusively to the basic subject matter and purposes 
of section 29, i. e., the civilian employment status of a reservist. 
Thus, the provisions of subsecton (d) of section 29 are applicable 
only in the case of an individual who is a reservist and protect such 
a reservist from the dual employment provisions of law only with 
respect to the pursuit of his civilian activities, including civilian 
Government employment. Subsection (d) does not mention or appear 
to authorize a dual military status such as a retired status in the 
Regular Army and a Reserve status. Under the statutes mentioned, 
we are constrained to hold that the appointment of a retired officer 
of the Regular Army as a Reserve officer would be of doubtful validity 
and would make his status as a retired officer or reservist uncertain. 
In the absence of specific statutory provision providing for such 
dual military status, question 1 must be answered in the negative. 
No reply is therefore required to question 2. 


[B-132105] 


Postal Employees—Longevity Increases—Transfer to Su- 
pervisory Positions 


A Postal Service employee who was receiving compensation at longevity grade B 
in a converted position in which the longevity increases were based on a 3, 5 and 
7-year schedule when he was promoted to a supervisory position, in which the 
longevity increases are based on a 13, 18 and 25-year schedule, and placed in 
longevity grade A by virtue of completion of 13 years of service is not entitled 
to retain the promotion credits of the former schedule under the Postal Field 
Service Compensation Act of 1955, which did not grant or authorize any new 
rights for employees transferred to supervisory positions and continued the 13, 
18 and 25-yedr longevity schedule for such positions. 


To the Postmaster General, July 22, 1957: 


On June 5, 1957, the Acting Postmaster General, reference 800, re- 
quested our concurrence in certain administrative actions taken in the 
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case of R. D. Gifford, an employee of the Battle Creek, Michigan, Post 
Office, respecting the longevity compensation paid to him during 
periods of service in supervisory positions, both temporary and per- 
manent. Mr. Gifford filed a claim with our Claims Division covering 
the periods in question. The claim which was transmitted to your 
Regional Controller, Chicago 7, Illinois, by our Claims Division, on 
March 5, 1957 (PA 2890131-HCS-4), for an administrative report 
was returned with the submission. 

The Acting Postmaster General also requests that no decisions be 
made in any case involving an interpretation of the provisions of Pub- 
lic Law 68, 84th Congress, 69 Stat. 88, 39 U.S. C. 951 note, without first 
affording the Headquarters Office an opportunity to express its views 
respecting the matter and that requests for information involving such 
cases be addressed to the Headquarters Office, rather than to field of- 
fices, of the Post Office Department. Hereafter, such matters will be 
handled as requested. 

On August 25, 1956 (August 24 in the claim), Mr. Gifford was tem- 
porarily assigned to Foreman of Mails, PF'S-7. He performed such 
temporary duties until January 11, 1957. On January 12, 1957, he 
was permanently promoted to Foreman of Mails, PFS-6 and while 
holding that position he also has temporarily performed the duties 
of Foreman of Mails, PFS-7. Because of our decision 32 Comp. Gen. 
354, Mr. Gifford was, upon his temporary assignment, August 25, 1956, 
to the supervisory position of Foreman of Mails, PFS-7, adminis- 
tratively placed in longevity grade A by virtue of the completion of 13 
years of service. In other words, upon his advancement to a super- 
visory position under the foregoing decision, the 13, 18, and 25 sched- 
ule was applied. Mr. Gifford believes he is entitled to retain his lon- 
gevity grade B and continue to advance according to the 3, 5, and 7 
schedule, irrespective of the position title or pay level he may attain. 

The administrative view is that: 

* * * (1) Mr. Gifford was properly compensated at the longevity grade A rate 
during the period August 25, 1956 to January 11, 1957; (2) Mr. Gifford is properly 
being compensated at longevity grade A after his permanent promotion to Fore- 
man of Mails, level 6; (%) Mr. Gifford is properly being compensated at longevity 
grade A duving the period of his temporary promotion, pursuant to section 204 
(b), to Foreman of Mails, level 7, and (4) if Mr. Gifford remains in positions 
which are identifiable as single salary grades under Public Law 134, he is 
entitled to be advanced to longevity grades B and C, at the commencement of the 
first pay periods beginning on or after November 16, 1958 and 1965, respectively. 

Mr. Gifford basically makes two contentions respecting your admin- 
istrative action of reduciag him to longevity grade A upon his pro- 
motion or transfer to positions of Foreman of Mails, PFS-7 and 6, on 
and after August 24, 1956, instead of compensating him at longevity 
grade B. The first is, that under the provisions of section 404 (e)— 
doubtless intended to be (d)—of Public Law 68, 39 U. S. C. 984 (e), 
(d), he is entitled to the savings provision of section 2, Public Law 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 43 


500, approved May 3, 1950, 39 U. S. C. 889, regardless of the position 
title or pay level he may attain. The second is that he is entitled to 
longevity grade B regardless of his promotion to the position of Fore- 
man of Mails because of the wording in section 305 (a) of Public Law 
68, 39 U.S.C. 975 (a). 

In 382 Comp. Gen. 354 we held as follows, quoting the syllabus: 

An employee of the Postai Transportation Service who was advanced to the 
supervisory position of foreman prior to the completion of 13 years of service may 
not be granted the longevity increases under the act of May 3, 1950, while serving 
in the position of foreman until such time as he completes 13, 18 or 25 years 
of Postal Service as prescribed in that statute, notwithstanding that prior to his 


advancement to the position of foreman he received the first meritorious grade 
under provisions of section 16 of the act of July 1, 1945, as amended. 


In 35 Comp. Gen. 287 we held as follows, quoting the syllabus: 


A postal field service employee who under the savings provision of section 2 

of the act of May 3, 1950, is receiving longevity benefits on the basis of the formula 
prescribed in section 12 (a) of the act of July 6, 1945, and who transfers to a 
position for which another longevity formula is prescribed, may upon his return 
to the position from which transferred invoke the provisions of section 2 of 
the 1950 act in order to receive the more beneficial longevity credit. 
We pointed out in 35 Comp. Gen. 287, that the apparent purpose of 
section 2 was to enable employees occupying positions for which addi- 
tional grades were provided under Public Law 134, 79th Congress, 
39 U. S. C. 851, to retain their promotion credit under that law and 
section 2 (e) of Public Law 428, approved October 28, 1949, 63 Stat. 
953. Promotion to longevity grades A, B, and C was to be upon the 
basis of the 3, 5, and 7 formula, established by Public Law 134, unless 
the provisions of Public Law 500, 39 U. S. C. 888, are more beneficial 
to the employee than those contained in Public Law 134 and section 
2 (e) of Public Law 428. Further, we pointed out therein that there 
is no language in section 2 of Public Law 500 confining its benefits to 
those employees who remain in the position in which they were serving 
at the time of its enactment. Employees who, on the date of enact- 
ment of Public Law 500, were entitled to the benefits of said section 
and who transfer to a position for which longevity benefits accrue 
under a different section of Public Law 500 do not forfeit their rights 
to invoke section 2 upon their return to the position from which 
transferred. By such reasoning the inference exists that an employee 
promoted or transferred to a position not covered by Public Law 134 
and the 3, 5, and 7 schedule but which position is covered by a different 
formula, is governed by the formula applicable to the position to which 
promoted or transferred. We so held in 32 Comp. Gen. 354 above. 

Section 404 (d) of Public Law 68, 69 Stat. 124, reads as follows: 


Employees on the rolls on the effective date of this section who are entitled 
to promotion credit for longevity purposes under section 2 of the Act approved 
May 3, 1950 (64 Stat. 102; 39 U. S. C. 889), shall retain all rights and benefits 
established or continued under such section to the same extent as though such 
section had remained in effect. 
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Report No. 728, House of Representatives, 84th Congress, 1st Session, 
beginning on page 32, as pointed out in the submission, makes certain 
remarks regarding the purpose of section 404 (d) which indicate 
only that the provisions of section 2 of the act of May 3, 1950, are to be 
continued. The provisions of section 2 have already been interpreted 
by our decisions cited above to mean that an employee is merely saved 
those benefits extended by Public Law 134 so long as he remains in or 
returns to a position in which such benefits were extended by that 
statute. Otherwise in Mr. Gifford’s and similar cases the employees 
would have a distinct advantage over supervisory and other employees 
who never held a position governed by the 3, 5, and 7 schedule. 

Section 305 (a) of Public Law 68, 69 Stat. 121, reads, in pertinent 
part, as follows: 

When the basic salary of an employee, * * * is established under section 304 of 
this Act, each longevity step-increase which such employee has earned prior to 
the effective date of his schedule shall become a part of his basic compensation and 
shall constitute a longevity step-increase under section 404 of this Act. 

When Mr. Gifford was converted in accordance with the provisions 
of section 304, Public Law 68, 69 Stat. 121, 39 U. S. C. 974, on De- 
cember 3, 1955, from Clerk to Distribution Clerk, he was given the 
benefits prescribed by sections 404 (d) and 305 (a), quoted above, 
by being placed in longevity grade B under the 3, 5, and 7 schedule 
because he had five years of service in longevity grade A at the time 
and was occupying a position which was, under Public Law 134, sub- 
ject to the 3, 5, and 7 schedule. 

Section 404, Public Law 68, 64 Stat. 123, 39 U.S. C. 984, established 
for each employee longevity steps A, B, and C. That section provides 
the 13, 18, and 25 schedule for each employee assigned to such 
longevity steps and continues the formula established by Public Laws 
428 and 500, which statutes brought supervisory positions under the 
13, 18, and 25 schedule, the only schedule ever prescribed for such 
positions. Report No. 728, House of Representatives, 84th Congress, 
1st Session, beginning at page 31, contains the following pertinent 
statements: 

Section 404 (a) establishes 3 new longevity steps A, B, and C to replace the 
existing 3 longevity grades A, B, and C established by the act of May 3, 1950 
(Publie Law 500, 81st Cong.). 

Section 404 (b) provides that each employee shall be assigned to the new 
longevity steps A, B, and C at the beginning of the pay period following the 
completion of 18, 18, and 25 years of service, respectively. This requirement 
with respect to the number of years of creditable service required for pro- 
motion or assignment to such longevity steps is the same as that contained in 
subsection (b) of the first section of such act of May 3, 1950, * * *. 

In the absence of specific statutory language in Public Law 68 
providing that an employee who holds a position in which he has been 
progressing under the 3, 5, and 7 schedule established by Public Law 
134, and who is promoted or transferred to a supervisory position, 
retains promotion credits under such schedule and in view of what 
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is said in the legislative history (Report No. 728 quoted above) , show- 
ing a continuation of the 13, 18 and 25 schedule, established by Public 
Laws 428 and 500, for supervisory positions, we conclude that Public 
Law 68 grants or authorizes no new rights or benefits in this regard 
and believe that the principles established in our decisions 32 Comp. 
Gen. 354 and 35 id. 287, interpreting the provisions of section 2 of 
the act of May 3, 1950, are for application to Mr. Gifford’s case. 
We, therefore, conclude that no basis exists for paying Mr. Gifford 
at longevity grade B while he is serving temporarily or permanently 
as Foreman of Mails, PFS-7 or 6 until he shall have completed 18 
years of postal service. Thus, we concur in the administrative views 
concerning Mr. Gifford’s case. 

The questions are disposed of accordingly. 

We enclose copy of our decision of today to Mr. Gifford concerning 
his claim for the additional compensation. 


[B-131943] 


Military Personnel—Debts—Remission or Liquidation— 
Air Force Enlisted Members—Debts in Other Enlisted 
Services 


Although the authority for the remission or cancellation of administratively 
ascertained debts of enlisted members of the Air Force vested in the Secretary 
of the Air Force by 10 U. S. C. 9837 does not permit the remission or cancellation 
of debts of present enlisted members of the Air Force, where the debts arose 
during previous enlistments in the Army, the Secretary of the Air Force, by 
virtue of the transfer of authority from the Secretary of the Army pursuant to 
5 U. S. C. 171-1, whereby the Army Air Forces were transferred to the newly 
established United States Air Force, may remit or cancel debts of former Army 
Air Force enlisted members who were transferred to the Air Force and who 
incurred debts in the Army prior to transfer. 


To the Secretary of Defense, July 23, 1957: 


Further reference is made to letter of May 21, 1957, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on certain questions concerning the remmssion of an administratively 
ascertained indebtedness by the Secretary of the Air Force under the 
provisions of 10 U.S. C. 9837. 

The questions presented are set forth in Committee Action No. 
183 of the Military Pay and Allowance Committee, Department of 
Defense, as follows: 

1. Under the provisions of 10 USC 9837 may the Secretary of the Air Force 
remit an “administratively ascertained” indebtedness of a present enlisted mem- 
ber of the Air Force whose indebtedness arose during a previous enlistment in 
the Army? 

2. If the answer to the above general question is in the negative, may the 
provisions of the National Security Act of 1947, approved 26 July 1947, and 


Joint Transfer Order 25, para (FFF) (JAAF Bul 41, 21 October 1948) be viewed 
as transferring the authority of the Secretary of the Army to the Secretary of 
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the Air Force to remit such indebtedness of an enlisted member of the Army 
Air Forces who was transferred to the Air Force pursuant to such authority 
and who had incurred such indebtedness in the Army prior to such transfer? 


The authority granted to the Secretary of the Air Force to remit 
or cancel an administratively determined indebtedness of an enlisted 
member is now incorporated in 10 U. S. C. 9837, 70A Stat. 594, 
approved August 10, 1956, which provides, in pertinent part, as 
follows: 

(b) Under regulations to be prescribed by the Secretary of the Air Force, 
any amount that an enlisted member is administratively determined to owe the 
United States or any of its instrumentalities may be deducted from his pay in 
monthly installments. 


. - * * oe + * 
(d) If he considers it in the best interest of the United States, the Secretary 


may have remitted or canceled any part of an enlisted member’s indebtedness 
to the United States or any of its instrumentalities remaining unpaid before, 
or at the time of, that member’s honorable discharge. 

Prior to the act of August 10, 1956, similar statutory authority was 
granted to the Secretary of the Army pursuant to the act of May 22, 
1928, 45 Stat. 698, as amended by the act of June 26, 1934, 48 Stat. 
1222, 10 U. S. C. 875a. Such authority was extended and made ap- 
plicable to the Secretary of the Air Force under the provisions of 
section 305 of the National Security Act of 1947, as amended, 61 Stat. 
508, 5 U. S. C. 171-1. The authority granted to the Secretary of 
the Army has now been incorporated in 10 U. S. C. 4837. 

While the current statute (10 U. S. C. 9837), authorizing the Sec- 
retary of the Air Force to have remitted or canceled any part of an 
enlisted man’s indebtedness to the United States or any of its instru- 
mentalities is written in broad language, it seems to presuppose that 
remission and cancellation would be accomplished only in those cases 
where the Secretary of the Air Force had jurisdiction over the debt. 
The statute contains no suggestion of a procedure under which the 
Secretary of the Air Force could cancel or remit a debt not within 
his jurisdiction nor does it appear that he could require some other 
Government official in whose agency the debt arose to cancel or remit 
the debt. For example, we doubt that the law authorizes the Sec- 
retary of the Air Force to have canceled or remitted a debt arising 
in the Bureau of Internal Revenue and representing an amount due 
the United States because an airman failed to pay the proper amount 
of income tax. Hence, it is our view (and apparently the view ex- 
pressed by the Military Pay and Allowance Committee as set forth 
in the discussion in Committee Action No. 183) that under the pro- 
visions of 10 U. S. C. 9837, the Secretary of the Air Force may not 
remit or cancel an indebtedness of a present enlisted member of the 
Air Force if that indebtedness arose during a previous enlistment in 
the Army. Accordingly, question 1 is answered in the negative. 

Under the provisions of section 208 (c) and (d) of the National 
Security Act of 1947, as amended, 5 U. S. C. 626c (c) and (d), insofar 
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as here applicable, all enlisted men enlisted in the Air Corps, United. 
States Army, or the Army Air Force were transferred in branch 
to the United States Air Force, and all records, etc., were placed 
under the jurisdiction of the Chief of Staff, United States Air Force. 
Section 805 of the act, 5 U. S. C. 171-1, states that all laws, orders, 
regulations, and other actions applicable with respect to any func- 
tions, activities, personnel, property, records, or other things trans- 
ferred under sections 626-626d of this title or with respect to any 
officer, department, or agency, from which such transfer is made, 
shall, except to the extent rescinded, modified, superseded, terminated, 
or made inapplicable by or under authority of law, have the same 
effect as if such transfer had not been made; but, after any such 
transfer any such law, etc., shall be deemed to have vested such func- 
tion in or relate to the officer, department, or agency, to which the 
transfer was made. Thus, the authority which had been vested in 
the Secretary of the Army with respect to the applicable laws, etc., 
upon transfer, vested in the Secretary of the Air Force under the 
provisions of section 305. In view of such express statutory author- 
ity, it reasonably may be concluded that the Secretary of the Air 
Force may remit an administratively ascertained indebtedness of an 
enlisted member of the Army Air Force who was transferred to the 
Air Force pursuant to such authority and who had incurred such in- 
debtedness in the Army prior to such transfer. Question 2 is an- 
swered accordingly. 


[B-132015] 


Military Personnel—Quarters Allowance—Government 
Quarters—Visits, Ete. 


The occupancy by members of the uniformed services and their dependents of 
Government facilities at a port while en route to new permanent duty stations 
may not be considered occupancy of Government quarters “because of a social 
visit of a temporary nature” as the phrase is used in Executive Order No. 10204 
so as to entitle the members to basic allowance for quarters during the occu- 
pancy of such quarters. 


Dependents of members of the uniformed services who occupy Government quar- 
ters in the following situations: (1) with the member while on temporary duty 
away from permanent station, (2) while the member is a patient at a Govern- 
ment hospital, or (3) while the member and wife are away from the permanent 
station when the wife is awaiting confinement in a Government hospital may 
have such occupancy regarded as of a temporary nature so that the member may 
continue to receive basic quarters allowance on account of dependent, and, 
where the occupancy continues for more than one week, quarters allowance is 
not required to be denied solely because of the time factor; however, this factor 
together with all the facts should be carefully examined before a determination 
is made that the occupancy is temporary. 


A member of the uniformed services who with his wife occupies Government 
quarters under circumstances which cannot be considered as occupancy of a 
temporary nature for continuation of quarters allowance to the member during 
the period does not become entitled to quarters allowance for the reason that 
the member has other dependents who did not occupy the same quarters; how- 
ever, if there is a showing that the other dependents were precluded by orders 
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of competent authority from occupying the facilities with the member and his 
wife, quarters allowance would be payable. 


Under section 8 of Executive Order No. 10204, which permits a member of the 
armed services to receive a basic allowance for quarters while occupying Gov- 
ernment quarters during social visits of a temporary nature, the administrative 
requirement that visitors must stay “in quarters assigned to another member” 
is more restrictive than necessary and may be eliminated. 


To the Secretary of Defense, July 23, 1957: 


Further reference is made to a letter dated May 24, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting decision on 
the following questions presented and discussed in Committee Action 
No. 184, Military Pay and Allowance Committee, Department of De- 
fense : 


1. Is a member of the uniformed services entitled to basic allowance for quar- 
ters on account of his wife for periods: 

a. He and his wife occupy Government facilities at a port en route between 
permanent duty stations? 

b. His wife occupies Government facilities at a port while en route to his new 
duty station and he occupies bachelor quarters at such station? 

2. If a member of the uniformed services is properly in receipt of basic allow- 
ance for quarters on account of his wife, may he continue to receive such allow- 
ance for periods: 

a. He is on temporary duty away from his permanent duty station and he 
and his wife occupy Government facilities at the temporary duty station? 

b. He is a patient in a Government hospital away from his permanent duty 
station and his wife visits and occupies a guest house near the hospital? 

c. He and his wife occupy a guest house away from his permanent duty sta- 
tion while she is awaiting confinement in a Government hospital? 

3. Questions 1 and 2 contemplate occupancy of Government facilities (quar- 
ters, guest house, and/or hospital, as applicable) for a period of one week or 
less. If these questions are answered in the affirmative, would the answers be 
the same if the period were longer? 

4. Would the answers to questions 1 and 2 be the same if the member has de- 
pendents other than his wife, and only he and his wife occupy Government 
facilities (quarters, guest house, and/or hospital, as applicable) ? 


Section 302 (b) of the Career Compensation Act of 1949, 63 Stat. 
§13, 37 U.S. C. 252 (b), provides that: 


Except as otherwise provided by law, no basic allowance for quarters shall ac- 
crue to members of the uniformed services assigned to Government quarters or 
housing facilities under the jurisdiction of the uniformed services, appropriate 
to their rank, grade, or rating and adequate for themselves and dependents, if 
with dependents. 


Section 3 of Executive Order No. 10204, January 15, 1951, is as 
follows: 


Any quarters or housing facilities under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charged (a) by a 
member and his dependents, or (b) at his permanent station by a member with- 
out dependents, or (c) by the dependents of a member on field duty or on 
Sea duty or on duty at a station where adequate quarters are not available for 
his dependents, shall be deemed to have been assigned to such member as appro- 
priate and adequate quarters, arid no basic allowance for quarters shall accrue 
to such member under such circumstances unless the occupancy is because of a 
social visit of a temporary nature. 


Committee Action No. 184 refers to 23 Comp. Gen. 761 and 20 Comp. 
Gen. 522 as possible authority for affirmative answers to questions 1 
and 2. 
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It was said in 23 Comp. Gen. 761, April 7, 1944, at page 764, that: 


With certain exceptions, not here material, it has been held consistently that 
an officer with or without dependents is entitled to rental allowance during the 
interim between detachment from permanent station and reporting to a new 
permanent station, including periods while on leave of absence and while on sick 
leave from hospital. This rule has been applied regardless of the officer’s status 
for rental allowance purposes while at his former permanent station, that is, 
no distinction has been made between officers furnished quarters in kind and 
those receiving an allowance in lieu of quarters. 

The above general statement was made on the premise that there 
was no furnishing of Government housing or quarters during the 
interim between detachment from the old station and reporting at 
the new station. The specific question considered in the decision of 
April 7, 1944, was whether an officer without dependents, detached 
from his permanent overseas station for hospitalization in the United 
States and granted leave away from the hospital prior to completion 
of hospitalization, was entitled to rental allowance for the period 
away from the hospital—a period during which hé was put to the 
expense of providing quarters for himself. 

It was held in 20 Comp. Gen. 522, March 17, 1941, in answer to 
question 4 (d), that sleeping car accommodat®ns furnished depend- 
ents of enlisted personnel incident to change of station were not 
public quarters and, hence, that the furnishing of such accommoda- 
tions would not deprive such personnel of quarters allowances to 
which they otherwise would have been entitled. 

Thus, the two decisions cited in Committee Action No. 184 merely 
set out the rule that, if a member is not furnished quarters in kind 
for himself and for his dependents, he is entitled to a quarters 
allowance. 

In the circumstances involved in questions 1 (a) and 1 (b) the 
occupancy of Government facilities by the members’ wives would not 
fall within the exception in the Executive order relating to “social 
visits of a temporary nature.” Compare 34 Comp. Gen. 515 in which 
the quoted phrase was indicated to refer only to those situations in 
which a dependent intends to return to a home occupied prior to the 
visit. Accordingly, questions 1 (a) and 1 (b) are answered in the 
negative. 

In questions 2 (a), 2 (b), and 2 (c) it reasonably may be consid- 
ered that the dependents’ occupancy of Government quarters in each 
instance was “because of a social visit of a temporary nature.” Ac- 
cordingly, questions 2 (a), 2 (b), and 2 (c) are answered in the 
affirmative, such questions being understood to relate to periods of 
occupancy of Government quarters of one week or less. 

A different answer to questions 2 (a), 2 (b), and 2 (c) would not 
be required by the sole fact that occupancy of Government facilities 
under any of the conditions set out in those questions continues for 
more than one week but the length of the period of occupancy would 
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be an important factor in determining whether the occupancy was 
“because of a social visit of a temporary nature.” Hence, in any case 
when the occupancy continues for more than one week, all the facts 
and circumstances should be examined closely before concluding that 
the occupancy properly may be considered to be for the purpose 
of a social visit of a temporary nature. Question 3 is answered 
accordingly. 

Question 4 is in two parts, one relating to question 1, the other to 
question 2. The Executive order prescribes, in effect, that no basic 
allowance for quarters shall accrue when Government quarters or 
housing facilities are in fact occupied by a member and his depend- 
ents—except as to the matter of social visits. In the answer to ques- 
tion 1 it was held that the exception as to social visits was not 
applicable and that allowances for quarters did not accrue. The fact 
that the members in the circumstances outlined in question 1 may 
have had other dependents who did not occupy the facilities fur- 
nished the wives, would not change the conclusion reached on that 
question, in the absence of a showing that the other dependents were 
precluded by orders ef competent authority from occupying the fa- 
cilities furnished the wives. Compare B-130973, May 2, 1957. The 
first part of question 4 is answered accordingly. 

Since question 2 was answered in the affirmative, no answer to the 
second part of question 4 appears to be required. 

Additional questions are presented and discussed as follows: 


a. Is Item 4 on DD Form 187 “Dependency Certificate—Wife or Child under 
21 Years,” which form was approved by the Comptroller General of the United 
States on 24 January 1951, more restrictive in its terms than required by Sec- 
tion 3, Executive Order 10204? 

b. If the answer is in the affirmative, may the wording in Item 4 be changed 
to read: “Excluding occupancy occurring during a social visit of a temporary 
nature, did the above-named dependent occupy Government quarters or hous- 
ing facilities under the jurisdiction of the uniformed services without payment 
of rental charges?” 

Regarding the subsidiary questions, Item 4 of DD Form 137 reads as follows: 
“Did the above-named dependent occupy government quarters or housing facili- 
ties under the jurisdiction of the uniformed services without charges except 
for brief visits in quarters assigned to another member?” The italicized words 
appear more restrictive than required by Section 3, E. O. 10204, which, in per- 
tinent part, reads as follows: “ * * * unless the occupancy is because of a 
social visit of a temporary nature.” 

Under a literal application of Item 4 of Form 137, a member would be re- 
quired to forfeit basic allowance for quarters for a temporary occupancy of 
a guest house when a bona fide social visit of a temporary nature with another 
member was involved but there was no room for the visitor in the quarters 
assigned to the host. Forfeiture would likewise occur when a social visit of 
a temporary nature was made to a base but a visit in quarters assigned to 
another member was not involved. It appears that DD Form 137 is unneces- 
sarily restrictive in respect to social visits and that both subsidiary questions 
should be answered in the affirmative. 


The two subsidiary questions are answered in the affirmative. 
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[B-132596] 


Contracts—Specifications—Evaluation Factors—Bidder’s 
Qualifications 


A requirement in an invitation for the submission of technical qualification in- 
formation on the bidder’s experience and background does not justify the use 
of this information for bid evaluation purposes but only for determination of 
the responsibility of the bidder under 10 U. S. C. 2305 and, in the absence of 
evidence that the low bidder was not qualified to perform, an award to the 
higher bidder based on a point system established to evaluate the technical 
qualification information should be canceled. 


To the Secretary of the Air Force, July 23, 1957: 


Reference is made to a letter dated July 17, 1957, from the Assistant 
Secretary forwarding a protest dated July 1, 1957, by Plant Engineer- 
ing, Inc., against the award of contracts No. AF 21(602)-296 and 
297, for operation and maintenance of high-temperature hot water 
systems at Grand Forks Air Force Base and at Minot Air Force Base, 
to American Hydrotherm Corporation. 

The record before us indicates that four bids were received in re- 
sponse to each Invitation for Bids. The same firms bid on both 
contracts and the protestant was low bidder with a price of $88,211.58 
on each. American Hydrotherm bid $91,500 on each contract, sub- 
ject to a three per cent discount if it were awarded both contracts, on 
which basis its bid price on each contract was $88,755. 

The Invitations for Bids did not set forth minimum qualifications 
of bidders or a procedure for evaluating qualifications, however, 
bidders were advised and required, under the provisions of paragraph 
I of the Technical Provisions, as follows: 


I. TECHNICAL QUALIFICATIONS OF BIDDERS: 

a. All bidders will be required to submit, in triplicate, a written resume sub- 
stantiating their qualifications to administer, supervise, operate and maintain 
a central high temperature water boiler plant and systems. The qualifications 
submitted will be evaluated by the Contracting Officer and his technical repre- 
sentative and only proposals from properly qualified bidders will be considered. 

b. The resume will include the bidder’s qualifications, organization, etc., for 
the past 10 years and will describe: 

1. Bidder’s background and experience in operating and maintaining high 
temperature water heating plants including description of plants, their capacity, 
distribution system and type of fuel used. 

2. Bidder’s background and experience in operating and maintaining other 
types of boiler plants including description of plants, their capacity, distribution 
systems, and type of fuel used. 

8. Description of any other type of plant or system or systems which would 
qualify the bidder as an operating engineering organization. 

4. Certified Financial Statement for the Calendar Year 1955-56. 

5. Description of the bidder’s organization, including the executive staff, 
headquarters staff such as mechanical engineers, electrical engineers, chemical 
engineers and clerical. Also supervisory and plant operating personnel. 

a. The resume of the individuals shall state their qualifications for the past 
10 years, including their education, experience by employment and projects, and 
their age. 

6. Bidders shall state their qualifications of organizational support to perform 
Engineering analysis of the functioning of the plant, guide plant supervisors, 
review operating logs, review plant operations, and present Engineering evalua- 
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tion for Plant improvement. Also visit the site for field observations and 
con Bidders shall state the extent of “out-side” aid needed for Engineering 
organizational support presenting resume of the consultants to be retained. 
The information furnished by bidders under 1 through 7 above was 
then evaluated by a board of engineers under a point system assigning 
a maximum point score ranging from 4 to 15 points on each item, the 
point award to be based upon the judgment of the individual evaluat- 
ing the proposal, such individuals then meeting to arrive at a group 
composite score on each item and a total composite score for each firm. 
On this basis Plant Engineering, Inc., received a score of 39.4 points 
as compared to 62.6 points for American Hydrotherm Corporation. 

However, since such system gave no consideration to bid price, an 
eighth item was added to the above list, giving a weighted point value 
for that factor toeach bid. Bid price was then evaluated by awarding 
the lowest bid 30 points and other bidders a lesser number of points 
determined by dividing the lowest bid by the higher bid and multiply- 
ing the result by 30. Based upon the additional evaluation the low 
bid submitted by Plant Engineering received a total point score of 
69.4 while American Hydrotherm received a score of 92.5. The 
awards on July 1, 1957, to American Hydrotherm are based on these 
scores. 

As a general rule a bid may not be evaluated upon a basis not pro- 
vided in the invitation. While the invitation in this case stated that 
the qualifications which bidders would be required to submit under 
paragraph I of the Technical Provisions would be evaluated by the 
Contracting Officer and only proposals from properly qualified bidders 
would be considered, it is our opinion that such provision would justify 
the use of the required information only for the purpose of determining 
whether a particular bidder qualified as a responsible bidder under the 
provision of 10 U. S. C. 2305. You state that the ability of Plant 
Engineering to perform is not in question and the record before us 
contains no evidence to indicate that Plant Engineering was not fully 
qualified to perform the services required. In the absence of such 
evidence it is our opinion the Contracting Officer was without legal 
authority to award the contracts to any but the low bidder and the 
awards to American Hydrotherm should therefore be canceled. 

With respect to the question of whether American Hydrotherm may 
be reimbursed for costs it may have incurred in reliance upon the 
awards made to it, persons dealing with agents of the United States 
are presumed to know the extent of the agent’s authority and expenses 
incurred by a bidder based upon an illegal award are incurred at his 
own risk. 17 Comp. Gen. 312; 20 id. 890, 894. Accordingly, since 
there is no legal liability on the part of the United States to pay such 
expenses, and in the absence of evidence that the United States has 
received any direct benefit from them, we are not aware of any author- 
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ity under which coniinenneant could be made to American 
Hydrotherm. 

The original bids forwarded with the letter from the Assistant 
Secretary are enclosed. 


[B-132195] 


Military Personnel—Permission to Change Stations— 
Waiver of Benefits—Dislocation Allowance 

Transfer orders which were issued to a member of the Marine Corps at his re- 
quest, after execution of a waiver of travel expenses, including dislocation 
allowance, constitute nothing more than permission to change stations and no 
right to payment of a dislocation allowance could accrue under such orders. 
Entitlement to a dislocation allowance which is payable to members of the uni- 
formed services in connection with a move of dependents from one permanent 
station to another, with certain exceptions, under section 303 (c) of the Career 


Compensation Act of 1949 is not an absolute right but one which may be 
waived by the member. 


To W. O. Adams, Headquarters, United States Marine Corps, 
July 24, 1957: 


In your letter of April 24, 1957, forwarded with first endorsement 
of May 30, 1957, by the Commandant of the Marine Corps, you ex- 
plain the circumstances surrounding the submission by Technical 
Sergeant Harold E. Williams of a claim for dislocation allowance. 

Sergeant Williams was stationed at Camp Lejeune, North Carolina, 
when by letter of December 12, 1956, he requested transfer to Marine 
Corps Recruit Depot, San Diego, California. This request was 
motivated by Sergeant Williams’ desire to settle permanently in the 
San Diego area upon becoming eligible for transfer to the Fleet 
Marine Corps Reserve on December 1, 1958. In his request for trans- 
fer to San Diego, Sergeant Williams agreed to waive all future claims 
to mileage, transportation, or reimbursement for transportation, and 
to shipment of his household effects outside the San Diego area at the 
time of transfer to the Fleet Marine Corps Reserve. He also agreed 
to waive any claim for dislocation allowance incident to his transfer 
to San Diego. Issuance of orders giving effect to his request was 
authorized by the Commandant of the Marine Corps by letter of 
January 22, 1957, contingent upon his execution of the following 
waiver: 

In consideration of transfer from this station to the Marine Corps Recruit 
Depot, San Diego, California, I waive all claim to mileage, transportation or 
reimbursement for transportation of myself, my dependents or to shipment of 
my household effects on transfer to the Fleet Marine Corps Reserve. I further 


waive any claim for dislocation allowance in connection with my transfer to 
the Marine Corps Recruit Depot, San Diego, California. 


After executing the waiver and after transferring to San Diego under 
orders dated February 1, 1957, Sergeant Williams submitted a Dis- 
location Allowance Certificate with the following comment: “Prior 
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to transfer from Camp Lejeune, N. C., I signed a waiver of Disloca- 
tion Allowance but was advised that I could submit claim for Dis- 
location Allowance and it would be paid.” In view of the waiver, no 
part of the allowance has been paid. 

Statutory authority for the dislocation allowance, which is payable 
with certain exceptions in connection with a move of dependents from 
one permanent station to another, is contained in section 303 (c) of 
the Career Compensation Act of 1949, 63 Stat. 802, 387 U. S. C. 
253 (c), as amended by the Career Incentive Act of 1955, 69 Stat. 18. 
By the plain terms of the statute there is no absolute right to dis- 
location allowance on every move in connection with a permanent 
change of station. In addition to a limit of one payment per fiscal 
year, the statute provides: “A member is not entitled to payment of a 
dislocation allowance when ordered from home to first duty station or 
from last duty station to home.” That limitation, when applied to 
Sergeant Williams, means that, if he had remained at Camp Lejeune 
until time for transfer to the Fleet Marine Corps Reserve, he would 
be ineligible to receive dislocation allowance in connection with a 
move to the San Diego area. 

There is nothing in the statute to indicate that the dislocation 
allowance, payable in proper cases in connection with an ordered 
change of permanent station, was intended to be other than in the 
same category as the monetary allowances payable in such cases for 
travel of members and their dependents and the entitlement to ship- 
ment of household effects at Government expense. As to these allow- 
ances generally, it is well established that a waiver thereof when sup- 
ported by proper consideration constitutes a contract between the 
member and the Government and is binding upon the members con- 
cerned. 3 Comp. Gen. 207; id. 534; 30 id. 480. Also, it long has been 
held that no right to reimbursement of transportation expenses au- 
thorized by statute incident to an ordered change of permanent sta- 
tion accrues to a member for travel by him or by his dependents under 
a mere permission to change stations. 3 Comp. Gen. 25,27. Compare 
14 éd. 571. 

The orders of February 1, 1957, coupled with the letter from the 
Commandant of the Marine Corps, dated January 22, 1957, in reply 
to Sergeant Williams’ request of December 12, 1956, constituted noth- 
ing more than permission to change stations from Camp Lejeune to 
San Diego if Sergeant Williams chose to do so. Hence, no right to 
reimbursement of travel expenses, including a dislocation allowance, 
accrued under these orders. 

Accordingly, payment on the voucher, which is retained here, is not 
authorized. Sergeant Williams’ original orders are returned. 
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Officers and Employees—Removals, Suspensions, Etc., 
From Service—Involuntary Annual Leave During Notice 
Period—Lump-Sum Leave Payment 


A veteran preference eligible who was in both a voluntary and an involuntary 
annual leave status during a thirty-day advance notice period prior to separa- 
tion from service may have only the involuntary leave regarded as a premature 
discharge and is entitled to recredit and payment in a lump sum for such in- 
voluntary leave to the extent that the payment is not in excess of the employee's 
leave ceiling. 
A veteran eligible employee who was required to take involuntary annual leave 
during a thirty-day advance notice period prior to separation from service may 
not receive compensation again for the actual time covered by the enforced 
leave but may be recredited with the leave and receive a lump-sum leave pay- 
meut therefor. 

payment of a lump sum for involuntary annual leave a veteran eligible 
was required to take during a thirty-day advance notice period prior to separa- 
tion is regarded as payment of “salary” within the purview of Taylor v. United 
States, 131 Court of Claims 387, concerning enforced leave. 


To Joseph F, O’Brien, July 25, 1957: 


On June 3, 1957, you asked us to reconsider our settlement of 
April 25, 1957, which allowed you $352.31 as additional lump-sum 
payment for annual leave accrued by you as a former employee of the 
Department of Justice. You believe that you are entitled to further 
payment. 

On September 8, 1953, while on voluntary annual leave which cov- 
ered the August 28 to September 14 period, you received notice as a 
preference eligible of the administrative intention to separate you 
from the service. You returned to duty on September 14 but were 
placed on involuntary annual leave from September 23 through Octo- 
ber 15. You say, however, that you actually reported for duty on 
October 8, 9, 12 and 13. On October 16, 1953, you went on sick leave 
and were continued in that status until January 28, 1954, when you 
were separated. You had 261 hours of accrued annual leave to your 
credit at the close of the 1952 leave year. You accrued 216 hours of 
annual leave during the 1953 leave year and the administrative rec- 
ords show that you were charged with 296 hours of annual leave dur- 
ing 1953, leaving a balance of 181 hours of annual leave to your credit 
at the beginning of the 1954 leave year. You were paid a lump sum 
for this on separation. 

In Taylor v. United States, 131 C. Cls. 387, involving a removal 
under section 14 of the Veterans’ Preference Act, 5 U. S. C. 863, the 
employee was involuntarily placed on annual leave during the 30-day 
notice period. The court found the procedural requirements of sec- 
tion 14 to have been complied with but for the placing of the em- 
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ployee on leave. It held the employee to be entitled to recover salary 
for the notice period. In reaching such conclusion the court stated— 
All procedural requirements were complied with except that plaintiff was 
deprived of his pay during the time he was placed on annual leave. This period 
was charged against his accrued annual leave, to which plaintiff was entitled 
as of right; thus he has been deprived of his pay for this 30 day period. This 
was done pursuant to the provisions of the Civil Service regulations (5 CFR 
22.2 (c) 1949 ed.). 
~ » + * * 


However, there is nothing in the statute which permits this enforced leave to 
be charged against an employee’s annual leave. The Act says that “no permanent 
or indefinite preference eligible * * * shall be discharged * * * and the person 
whose discharge * * * is sought shall have at least 30 days’ advance written 
notice.” This means, we think, that he shall have 30 days’ notice in advance of 
his discharge, which means in advance of his being separated from the payroll. 
The regulation of the Civil Service Commission quoted above would deprive the 
preference eligible of this right. It would permit his separation from the payroll 
eo instante. This is in conflict with the Act and is, therefore, invalid. 

It is apparent from the foregoing that where an employee is placed 
on involuntary annual leave during the 30-day notice period the 
court views such administrative action as tantamount to removal and, 
thus, enforced leave during the 30-day notice period constitutes a 
premature discharge under section 14 of the Veterans’ Preference Act. 
The court’s view of involuntary leave has been reaffirmed in Kenny v. 
United States, 1384 C. Cls. 442 and Armand v. United States, 
136 C. Cls. 339. However, such view does not include situations 
where the employee is on voluntary annual leave during all 
or any part of the 30-day notice period. The entire reasoning of the 
court in the Zaylor case, based as it is on the idea of the leave being 
“enforced” negates any such conclusion. Consequently, even though 
4 days of voluntary annual leave occurred during the 30-day notice 
period (September 8, 9, 10, and 11), such days are not for consideration 
under the doctrine of the Zaylor case either for recrediting or for 
extending the notice period. Furthermore, since the wrong remedied 
in the Zaylor case was the charging for “enforced leave * * * against 
an employee’s annual leave,” we view such case as requiring that the 
employee be recredited with the leave so charged and payment therefor 
made as a lump sum on separation rather than requiring that the 
employee who has already been compensated for the actual time cov- 
ered by the enforced leave be compensated again for the same period of 
time. Consequently, we view the payment of “salary” as contemplated 
by the court as payment for recredited annual leave. Support for this 
view is provided by the court in the Kenny case as follows: 

The Veterans Administration, however, violated plaintiff’s rights, in that they 
deducted from the annual leave to which he was entitled upon separation the 
thirty days elapsing between the time he was given notice of the intention 
to discharge him and the date of his actual discharge. In Taylor v. United States, 
131 C. Cls. 387, we held this was improper. [Italics supplied.] 

Thus we conclude that your leave account should be recredited with 
the 11 days (September 23, 24, 25, 28, 29, 30, October 1, 2, 5, 6, and 7) 
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of involuntary annual leave charged thereto during the 30-day notice 
period. On such basis you had 269 hours of accrued annual leave to 
your credit at the close of the 1953 leave year, 261 hours of which you 
were entitled to have carried over to the 1954 leave year. 5 U.S.C. 
2066 (a). 

Under 5 U. S. C. 61b, lump-sum payments for accrued leave in sep- 
arations after August 31, 1953, are limited to 30 days or the accumula- 
tion brought forward at the beginning of the year, whichever is 
greater. As you already had received lump-sum payment for 181 
hours, you could be paid only for 80 additional hours because a greater 
payment would be in excess of your leave ceiling of 261 hours. See 
generally 35 Comp. Gen. 520. In this connection we should like to 
point out that even if you were recredited with the leave charged for 
October 8, 9, 12, and 13, the foregoing provision of law would preclude 
any further lump-sum payment being made on that account. 

Therefore, the settlement of April 25, 1957, is sustained. 


[B-132020] 


Military Personnel—Fleet Reservist—Active Duty After 
Transfer to Fleet Reserve—Basic Pay Factor 

A Navy enlisted man whose service prior to transfer to the Fleet Reserve and 
active duty after transfer totaled more than 21% years but less than 22 years 
on subsequent release to inactive duty is entitled under section 516 of the 
Career Compensation Act of 1949, which provides that on release from active 
duty performed after transfer to the Fleet Reserve, an individual’s basic pay 
factor shall be the same as if he had at that time been transferred to the Fleet 
Reserve with service exactly equal to the aggregate of his service prior to 
transfer plus active duty, to have retainer pay computed on the basis of active- 
duty pay for service of over 22 years. 


To L. A. Campbell, Department of the Navy, July 25, 1957: 


Reference is made to your letter of January 14, 1957, requesting 
decision as to the proper rate of retainer pay in the case of Chief 
Boilerman George A. Pudney, United States Fleet Reserve. 

It appears that on July 26, 1950, Mr. Pudney was transferred to 
the Fleet Reserve with service creditable for basic pay purposes of 
20 years, 6 months, 2 days; that he elected to have his retainer pay 
computed under section 204 of the Naval Reserve Act of 1938, as 
amended by the act of August 10, 1946, 60 Stat. 993, 34 U. S. C. 854¢; 
and that he was recalled to active duty on January 15, 1952, and 
served for 1 year, 5 months, and 6 days, until his release to inactive 
duty on June 20, 1953. Thus, on that date, Mr. Pudney’s creditable 
service before transfer to the Fleet Reserve, plus active duty after 
such transfer, aggregated 21 years, 11 months, 8 days. 
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Section 204 of the Naval Reserve Act of 1938, as amended by sec- 
tion 2 of the act of August 10, 1946, provides, in pertinent part (quot- 
ing from 34 U.S. C. 854c) : 


Members of the Navy who first enlisted in the Navy after July 1, 1925, or 
who reenlisted therein after July 1, 1925, having been out of the Regular Navy 
for more than three months, may upon their own request be transferred to the 
Fleet Reserve upon the completion of at least twenty years’ active Federal 
service. After such transfer, except when on active duty, they shall be paid 
at the annual rate of 214 per centum of the annual base and longevity pay they 
are receiving at the time of transfer multiplied by the number of years of active 
Federal service * * * Provided further, That the pay authorized in this section 
shall not exceed 75 per centum of the active-duty base and longevity pay they 
were receiving at the time of transfer * * *. 


The sixth proviso in section 204, as amended, provides “That a frac- 
tional year of six months or more shall be considered a full year for 
purposes of this section and section 854b of this title [section 203 of 


the 1938 act] in computing years of active Federal service and base 
and longevity pay.” 


Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 


37 U.S. C. 316,—repealed August 10, 1956, 70A Stat. 680—provided, 
in pertinent part, that: 

Members and former members of the uniformed services, including members 
of the Fleet Reserve and the Fleet Marine Corps Reserve, who have been, or 
may hereafter be, retired or transferred to the Fleet Reserve or Fleet Marine 
Corps Reserve and entitled to receive retired pay, retirement pay, retainer pay, 
or equivalent pay computed under the provisions of this or any other Act, shall 
be entitled, subject to the provisions hereinafter listed, to receive increases in 
such retired pay, retirement pay, retainer pay, or equivalent pay for all active 
duty performed after retirement or transfer to the Fleet Reserve or the Fleet 
Marine Corps Reserve: Provided, That the retired pay, retirement pay, retainer 
pay, or equivalent pay to which such member or former member shall be en- 
titled upon his release from active duty shall be computed by multiplying the 
years of service creditable to him for purposes of computing retired pay, re- 
tirement pay, retainer pay, or equivalent pay at the time of his retirement or 
transfer plus the number of years of subsequent active duty performed by him 
by 2% per centum, and by multiplyimg the product thus obtained by the base 
and longevity pay or the basic pay, as the case may be, of the rank or grade 
in which he would be eligible, at the time of his release from active duty, to be 
retired or transferred except for the fact that he is already a retired person 
or a member of the Fleet Reserve or Fleet Marine Corps Reserve: Provided, 
That for the purpose of computing increases in retired pay, retirement pay, re- 
tainer pay, or equivalent pay of any member or former member, fractions of 
one-half year or more of active duty performed subsequent to retirement or 
transfer by such member or former member shall be counted as a whole 


year * ** 

The two factors for computing retainer pay under section 516 of 
the Career Compensation Act of 1949 are (1) years of service times 
21% per centum and (2) basic pay of the grade in which the member 
would be eligible for transfer to the Fleet Reserve but for the fact 
that he already had been so transferred. 

Mr. Pudney had total creditable service of more than 211% and less 
than 22 years upon his release to inactive duty. He is entitled, under 
the second proviso to section 516 of the Career Compensation Act of 
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1949, to a percentage factor of 55, on the basis of 22 years’ service. 
33 Comp. Gen. 225. 

The remaining question to be determined is whether with actual 
creditable service of 21 years, 11 months, 8 days, Mr. Pudney is en- 
titled to a basic pay factor as for “over 22” years’ service. 

We think that it is the intent of section 516 of the Career Compen- 
sation Act of 1949 that upon release from active duty performed 
after retirement or transfer to the Fleet Reserve, an individual’s basic 
pay factor shall be the same as if he had at that time been retired 
or transferred to the Fleet Reserve with service exactly equal to the 
aggregate of his service prior to retirement or transfer plus active 
duty thereafter. As pointed out in your letter, if Mr. Pudney ini- 
tially had been transferred to the Fleet Reserve on June 20, 1953, with 
creditable service aggregating 21 years, 11 months, 8 days, he would 
have been entitled to have his retainer pay computed on the basis of 
active-duty pay for service of “over 22” years. 35 Comp. Gen. 612. 

Accordingly, the evlisted man is entitled to retainer pay computed 
as 55 per centum of the basic pay of his grade with service of over 22 
years, 


[B-131350] 
Public Land Sales—Availability of Gross Proceeds for Sale 


Expenses—Appraisers’ and Auctioneers’ Fees, Etc., Costs 
Under Public Law No. 999, 84th Congress, 16 U. S. C. 460e, which authorizes 
the sale of public lands in reservoir areas by public auction, sealed bid and ne- 
gotiation and which does not contain any provision precluding the application of 
the act of June 8, 1896, 31 U. S. C. 489, which makes available the gross proceeds 
of public property sales for payment of direct expenses prior to deposit of the 
net proceeds into the Treasury as miscellaneous receipts, appraisers’ fees, auc- 


tioneers’ fees and advertising costs may be regarded as expenses pertaining di- 
rectly to the sales and payable from the gross proceeds. 


To the Secretary of the Army, July 29, 1957: 


On May 22, 1957, the Assistant Secretary of the Army (FM) re- 
quested our decision as to whether fees for appraisals obtained by con- 
tract, as well as auctioneer’s fees and advertising costs, may be de- 
ducted from the gross receipts from sales of lands in reservoir areas 
for cottage site development and use under the authority of Public 
Law 999, 84th Congress, 70 Stat. 1065, 16 U. S. C. 460e, prior to deposit 
thereof into the Treasury of the United States as. Miscellaneous 
Receipts. 

Public Law 999 provides, in pertinent part, as follows: 

Sec. 2. (a) Public notice of the availability of the lands for sale for cottage 


site development and use shall be given in such manner as the Secretary of the 
Army may by regulation prescribe, including publication within the vicinity of 
the lands available for sale: * * * 

(b) The sale of lands for cottage site development and use shall be accom- 
plished by any method which the Secretary of the Army determines to be in the 
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public interest, including public auction, seal bids, and by negotiation with 
lessees and with others after competitive bidding. 

(c) The price to be paid for any lands sold for cottage site development and 
use pursuant to the provisions of this Act shall be not less than the appraised 
fair market value thereof as determined by the Secretary of the Army. 

Sec. 6. The proceeds from any sale made under this Act shall be covered into 
the Treasury of the United States as miscellaneous receipts. 


The act of June 8, 1896, 29 Stat. 268, as amended, 31 U.S. C. 489, pro- 
vides that from the proceeds of sales of old material, condemned 
stores, supplies, or other public property of any kind before being 
deposited into the Treasury either as miscellaneous receipts or to the 
credit of the appropriations to which such proceeds are by law author- 
ized to be made, there may be paid the expenses of such sales as ap- 
proved by the General Accounting Office, so as to require only the net 
proceeds of such sales to be deposited into the Treasury. There is 
nothing in Public Law 999 which would prevent the application of 
the 1896 act to sales made thereunder. The general rule established 
by the accounting officers of the Government under the 1896 act, as 
amended, is that there may be paid from the proceeds of sales of Gov- 
ernment property only such authorized expenses as pertain directly 
to the sales. See 33 Comp. Gen. 31; 16 zd. 876; 15 id. 743; 7 id. 531; 
6 id. 348; 5 2d. 680. Cf.26 Comp. Gen. 857. 

Since section 2 (a) of Public Law 999, 16 U. S. C. 460f (a), requires 
public notice of the availability of lands for sale and specifically per- 
mits such notice to be given by publication, advertising costs are 
authorized expenses pertaining directly to the sales and, under the 
above-stated rule, are payable out of the proceeds of the sales. Also, 
the provisions of section 2 (b), 16 U.S. C. 460f (b), which permit the 
sales to be accomplished by any method determined by the Secretary 
to be in the public interest and specifically include public auction, 
render auctioneer’s fees, when the auction method is determined upon, 
authorized expenses pertaining directly to the sales and hence payable 
out of the proceeds of such sales. Likewise, since section 2 (c), 16 
U.S. C. 460f (c), of the act requires the determination by the Secretary 
of the appraised fair market value of the land sold, and since there is 
nothing therein which prevents reaching such determination through 
the use of contract appraisers (Cf. 7 Comp. Gen. 531 and 16 id. 876), 
the fees of such appraisers also are authorized expenses pertaining 
directly to the sales and are payable out of the proceeds thereof under 
the stated rule. 

The questions presented are answered accordingly. 


[B-132384] 
Appropriations—Fiscal Year—Advance Payment Prohibi- 
tion—Long Term Contracts 


The execution of a lease agreement for the rental of nitrogen gas cylinders for 
a 25-year period is in contravention of the advance payment prohibition in 
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section 3648, Revised Statutes, 31 U. S. C. 529; and, since the rental agreements 
are incident to the regular and continuing purchase of gas from the lessor over 
the lease period, such agreements are in violation of section 3735, Revised 
Statutes, 41 U. S. C. 13, which prohibits the execution of contracts for more than 
a year, and sections 3679 and 3732, Revised Statutes, 31 U. 8. C. 665 and 41 
U. S. C. 11, limiting the obligation of appropriations by contract to needs arising 
within the fiscal year covered by the appropriation to be charged. 


To C. D. Leonetti, Department of the Interior, July 29, 1957: 


Reference is made to your letter of June 26, 1957, with enclosures, 
requesting an advance decision as to the propriety of certifying for 
payment invoice No. 2-408461, dated December 7, 1956, for $40.50, 
submitted by the Air Reduction Sales Company, covering the rental 
of a nitrogen gas cylinder for a 25-year period commencing on Novem- 
ber 13, 1956, the date of a lease agreement between the claimant and 
the U. S. Geological Survey, Surface Water Branch, Fort Worth, 
Texas. The services as covered by the lease were authorized by con- 
firming purchase order No. 43057, issued December 6, 1956, by your 
Fort Worth office. 

It appears that the nitrogen gas needed in the “bubbler gage” 
medium for transmitting water pressure to a linear measurement 
graph utilized in cbtaining stream-flow data, is procured from the 
suppliers in cylinders containing 100 cubic feet, which normally consti- 
tutes a 6-months’ supply for a standard stream-gaging station. The 
Federal Supply Schedule (Class 51, part III) specifies a “free-use” 
period of 30 days on each cylinder, and authorizes a demurrage or 
rental charge of 3 cents a day per cylinder, normally amounting 
to $9 per year for each installation. It is stated that the cylinders 
could be purchased outright from the dealers at a minimum of $40 per 
unit. However, the outright purchase of the cylinders is not admin- 
istratively considered to be economically feasible, considering the 
maintenance and repair costs involved, painting, periodic testing 
required by Interstate Commerce Commission regulations, and the 
required property accounting for several hundreds of cylinders. 

As an alternative, it is proposed to follow the established commer- 
cial practice of entering into leasehold or rental agreements directly 
with the distributors, whereby payments ranging from $25 to $40 
per cylinder would be made to the latter for the continuous use of a 
replaceable cylinder over a 25-year period free of demurrage, repair, 
testing, maintenance, pick-up and delivery costs, as stipulated in the 
form of lease with the Air Reduction Sales Company which accom- 
panied your letter of June 28. The adoption of this alternative 
suggestion would result in an estimated saving in demurrage 
charges of $225 per installation over a 25-year period, and an eventual 
estimated saving to the Government of around $500,000 on your ex- 
panding operations. 
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We are fully appreciative of the apparent economic soundness of 
the arrangement and of the desire of the survey officials to further the 
interest of the United States in this matter. Nevertheless, there can 
be no serious doubt but that the rental agreements referred to are in 
contravention of the provisions of section 3648, Revised Statutes, 31 
U.S. C. 529, which states: 

No advance of public money shall be made in any case. And in all cases of 
contracts for the performance of any service, or the delivery of articles of any 
description, for the use of the United States, payment shall not exceed the value 


of the service rendered or of the articles delivered previously to such payment. 
* * * [Italics supplied.] 


Furthermore, section 3735, Revised Statutes, 41 U. S. C. 13, pro- 
hibits the executive departments from making contracts for supplies 
for a term longer than one year from the date of their execution, and 
since the rental contracts in question are in actual fact meaningless 
except in connection with regular and continuing purchases of gas 
from the lessor over the lease period it seems impossible to justify them 
except in connection with an obligation to purchase gas, which would 
be in violation of that section. 

Concerning the matter of obligation of appropriations by contract, 
it is the general rule that the subject matter of the contract must con- 
cern a need arising within the fiscal year covered by the appropriation 
sought to be charged. See 32 Comp. Gen. 565, 566; also sections 3679 
and 3732, Revised Statutes, 31 U.S. C. 665 and 41 U.S.C. 11. Mani- 
festly, the rental contracts under consideration provide for the needs 
of the service not only for the 1957 fiscal year, but also for many years 
in the future, contrary to the principles of the decisions and statutes 
cited. See Leiter v. United States, 271 U. S. 204. 

Unless a contractual arrangement can be made with the distributors 
whereby the specific needs of the Bureau would be met on an annual 
basis, with an option in the Government for renewal from year to year, 
we are unable to see any way of accomplishing the desired objective 
without specific statutory authorization. 

The invoice, and related papers, are returned herewith, with the 
advice that payment thereon is not authorized. 


[B-132587] 


Overseas Employees—Home Leave—Regular Two-Year 
Leave Periods—Minimum Service Requirements 


Under Executive Order No. 9805, which requires a minimum of 12 months of 
overseas duty before entitlement to round-trip travel at Government expense for 
home leave accrues, an administrative agency may fix a tour of duty of two years, 
less the time on the immediately preceding home-leave trip, so as to permit the 
scheduling of home leave at regular two-year intervals; and with respect to 
present employment agreements, they may be terminated prior to the two-year 
expiration date when it is considered for the Government’s benefit and travel 


may be authorized at Government expense provided the 12-month minimum 
service requirement has been fulfilled. 
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To the Administrator, Housing and Home Finance Agency, July 30, 
1957: 


Your letter of July 16, 1957, with enclosure, requests our decision 
concerning the payment by the Government of travel expenses of 
employees of the Public Housing Administration stationed in Puerto 
Rico in returning to the United States for home leave. 

You say that in Puerto Rico, as elsewhere, the impact upon opera- 
tions caused by vacations is substantially diminished by scheduling va- 
cations during the summer months, when there is a general slow down 
of activity. In the case of home leave, the impact is even more acute 
than in the case of ordinary vacations because absences on home leave 
are of considerable duration. In the case of the Public Housing Ad- 
ministration’s Puerto Rico office, pressure is further increased by the 
fact that the office is staffed mainly by specialists who cannot substitute 
for one another. 

The new administrative policy proposes that in future renewal 
agreements, the tour of duty will be fixed at two years, less the time 
on the immediately preceding home-leave trip including necessary 
travel. This will permit scheduling of home leave at two-year in- 
tervals. 

You submit the question of whether the new administrative policy 
may be made effective regarding home leave during the current sum- 
mer season even though the current agreements provide for a full two- 
year tour of duty; that is to say, whether travel expenses are author- 
ized in the case of an employee who signed such an agreement but 
who has completed no more than the amount of service required un- 
der the new policy. 

Title VI of Executive Order No. 9805, as added by Bureau of the 
Budget Circular No. A-4, dated May 2, 1955, authorizes travel ex- 
penses in connection with leave for returning to place of residence be- 
tween tours of overseas duty. Section 27 (a) (1), (2) provides in 
part as follows: 

(a) Eligibility. To be eligible for travel and transportation expenses as au- 
thorized * * *, an employee prior to departure from his post of duty outside the 
continental United States— 

(1) must have satisfactorily completed an agreed period of service (as de 
scribed in section 4 hereof * * * 

(2) must have entered into a new written agreement for another period of 
service at the same or some other post of duty outside the continental United 


States. The period of service under such new agreement shall begin upon the 
date of his return to or arrival at such post of duty after leave has been taken 


Under the Executive order an employee is required to remain in the 
Government service a minimum of 12 months at his overseas post of 
duty before he is entitled to round-trip travel for purpose of taking 
leave between tours of duty overseas. 
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Therefore, our Office will interpose no objection to the proposed ad- 
ministrative policy of providing travel at Government expense of 
Government employees for home leave provided the tour of duty at the 
overseas post is not less than 12 months. 

Regarding the present employment agreements which provide for 
a two-year tour of duty overseas before home leave is authorized our 
Office would not object to the Government’s terminating these agree- 
ments prior to their expiration date where it is considered for the 
Government’s benefit to do so and authorize travel at Government ex- 
pense for home leave provided the employee has served at his over- 
seas post a minimum of 12 months prior to the termination. 


[B-131471] 


Civilian Employees—Dual Compensation Prohibition in Act 
of May 10, 1916—Compensation—Additional Part-Time, 
Intermittent Employments 


Under the dual compensation act of May 10, 1916, 5 U. S. C. 58, which prohibits 
the availability of appropriations for payment to any person receiving more than 
one salary when the combined amount exceeds $2,000 per annum, the courts 
have interpreted the word “salary” as not applying to persons employed on an 
intermittent basis, and, therefore, intermittent employments are now held to 
be outside the purview of such prohibition. 

Part-time employments are subject to the dual compensation act of May 10, 1916, 
5 U. 8. C. 58, which prohibits the availability of appropriations for payment to 
any person receiving more than one salary when the combined amount exceeds 
$2,000 per annum. 

The fact that employees are in a leave-without-pay status while employed in other 
Federal positions does not exempt them from the dual compensation act of May 
10, 1916, 5 U. S. C. 58, which prohibits the availability of appropriations for 
payment to any person receiving more than one salary when the combined amount 
exceeds $2,000 per annum. 

Although employees hired on part-time basis may not be appointed to other 
part-time positions when the $2,000 annual salary limitation in the dual com- 
pensation act of May 10, 1916, 5 U. S. C. 58, is exceeded, they may serve in 
intermittent positions; and, likewise, employees hired on an intermittent basis 
may serve in other intermittent or part-time positions without regard to the 1916 
dual compensation act prohibition. 

Forest Service employees, who are employed on a continuous and/or intermittent 
basis year after year and who work full time during the field season and at the 
end of the season remain on rolls in a nonpay status, may not during period of 
full-time employment hold a part-time position if the $2,000 salary limitation in 
the dual compensation act of May 10, 1916, 5 U. S. C. 58, is exceeded, but during 
the period outside of the field season they may be considered as in a furlough 
status and thus the 1916 dual compensation prohibition would not be violated by 
the holding of a part-time position. 

In view of misunderstanding which has prevailed over the use of the terms 
“part-time” and “intermittent” in connection with the dual compensation prohi- 
bition in the act of May 10, 1916, 5 U. S. C. 58, recovery of compensation which 
has been paid in those cases which are now held to be in violation of the statute 
will not be required. 
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To the Secretary of Agriculture, July 31, 1957: 


On April 11, 1957, your Administrative Assistant Secretary re- 
quested our decision upon the dual employment problems of the various 
agencies in your Department as amplified in the five examples here- 
inafter set forth. 

The problems urise under section 6 of the act of May 10, 1916, 39 
Stat. 120, as amended by the act of August 29, 1916, 39 Stat. 582, 5 
U.S.C. 58. That act provides in pertinent part as follows: 

Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum. 

The Federal Personnel Manual, Chapter R1-33, divides employees 
into three distinct groups and defines them as follows: 


Full-time employees are those regularly scheduled to work the number of 
hours and days required by the administrative workweek for their employment 
group or class. 

Part-time employees are those regularly employed on a pre-arranged schedule 
whose hours or days of work are less than the prescribed hours or days of work 
for full-time employees in the same group or class. 

Intermittent employees are those employed on an irregular or occasional basis 
whose hours or days of work are not based on a pre-arranged schedule and who 
are compensated only for the time when actually employed or for service actually 
rendered. 

The statute by its terms applies only to an employee who is receiving 
more than one “salary.” The courts have indicated that the word 
“salary” as used in the 1916 act does not apply to persons employed 
on an intermittent basis. United States v. Gorman, 76 F. Supp. 218; 
United States v. Shea, 55 ¥. (2d) 382. In line with the judicial) inter- 
pretation we here hold that all intermittent employmerts are outside 
the purview of the statute. When a part-time employment exists the 
1916 act applies. This, of course, excludes employments upon a fee 
basis. 22 Comp. Gen. 312. Periods of leave without pay, as dis- 
tinguished from furlough, are no longer to be considered as placing 
the employee in a status outside the act. Cf. 16 Comp. Gen. 951; 
Federal Personnel Manual, R-1-13 (re LWOP and Furlough). In 
arriving at these conclusions we have considered not only the language 
of the statute and the court interpretation but also the fact that the 
1916 statute was enacted subsequent to the dual compensation statutes, 
5 U.S. C. 62, id. 69, id. 70, and placed an additional restriction on dual 
employment. See 19 Comp. Gen. 751. 

The Administrative Assistant Secretary requests our decision con- 
cerning the effect of the 1916 act upon the following examples of part- 
time and intermittent employment used in your Department when the 


employee has been appointed to another part-time or intermittent 
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position and there is no conflict of duties or hours of employment 
between or among the appointments. 


Example A. Employee is appointed under temporary appointment for seasonal 
work and is terminated at the end of the season. If full-time service is con- 
templated, salary is shown at a rate per annum. If only intermittent service is 
contemplated, salary is shown as w. a. e.—either per annum, per day or per hour. 


During the period of the temporary seasonal employment the em- 
ployee, if full-time, may not hold a part-time job if the combined 
salaries exceed the rate of $2,000 per annum. In line with the con- 
clusions set out above intermittent employment in another job would 
not violate the 1916 act, and if the temporary seasonal employment is 
intermittent the holding of another part-time or intermittent position 
is not prohibited by the act. 


Example B. Several thousand employees are appointed annually by the Soil 
Conservation Service for temporary, intermittent or part-time work in the field 
service. The Schedule A excepted appointment authorizations principally used 
by the Service in making the appointments are A-6.101 (g) for part-time or 
intermittent employees (compensation limited to not more than $1,100 in a service 
year) and A-6.111 (a) (5) (i) for subprofessional aids, GS-1 to GS-5 (employ- 
ment limited to not in excess of 180 days a year). A majority of the A-6.101 (g) 
appointees are typists and clerks, local to the area of employment and available 
only for part-time or intermittent work because of their usual duties at home. 
Most of the A-6.111 (a) (5) (i) appointees are farmers or other local residents 
who receive their principal income from farming or other sources and as a rule 
are available only for temporary intermittent or seasonal work. 

If a regular tour of duty of less than 8 hours per day five days a week is assigned 
to these employees, they are regarded as “part-time” employees. If there is no 
regular tour of duty, they are regarded as “intermittent” employees. W. a. e. 
is shown on the appointment actions of only those employees appointed for inter- 
mittent service with no regular tour of duty and the salary is shown at a rate 
per hour. The salary for part-time employees with a regular tour of duty is 
shown at a Tate per annum. 


The part-time employees may not be appointed to another part-time 
position if the $2,000 salary rate limitation is exceeded but they may 
serve in an intermittent job, as the compensation attached to such an 
employment is not viewed as salary. For like reason the intermittent 
employees may serve in another intermittent or part-time position. 


Example CO. College students are employed by some of our agencies for tem- 
porary or continuous service on either a part-time or intermittent basis, de- 
pending on the need for their services and availability of the individuals. The 
employees may or may not have a regularly scheduled tour of duty. Those with 
a regularly scheduled tour of less than 40 hours a week are regarded as “part- 
time,” in accordance with the current civil service definition of that term, and 
those with a regular tour are regarded as “intermittent.” Because of the con- 
fusion that exists in regard to the exact meaning of “part-time” and “inter- 
mittent” when used in context with either regularly scheduled or irregular tours 
of duty and with payment on a w. a. e. basis, employment officers in these agencies 
have adopted the practice of showing “w. a. e.” (either per annum, per day, 
or per hour) on the appointment forms, regardless of whether the employees are 
part-time or intermittent or have a regularly scheduled tour of duty. There are 
cases, however, where the “w. a. e.” inscription has been omitted. 
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The answers to question B apply to the several classes of employments 
embraced in this example. 


Example D. The Forest Service gives several thousand employees a “con- 
tinuous and/or intermittent” appointment each year. Employees so appointed 
are available year after year. They are selected from civil service registers 
and are appointed under regular civil service procedures applicable to perman- 
ent employees. They work full time during the field season. At the end of the 
season they remain on the rolls in a non-pay status although no “furlough” action 
is processed for them. 

The “continuous and/or intermittent” appointment permits Forest Service to 
place them in a non-pay status without resorting to reduction-in-force procedures. 
This arrangement is approved by the Civil Service Commission. The employees 
may be called to work intermittently, if needed, during the period when they are 
in a non-pay status. The salary is generally shown as per annum but is some- 
times shown as a dual rate, i. e., per annum or per day, w. a. e. 


During the period of full-time employment the employees may not 
hold a part-time position if the $2,000 salary rate limitation in the 
1916 act is exceeded. The period outside the field season may be con- 
sidered for 1916 act dual compensation purposes as similar to a period 
of furlough; thus, the provisions of the act would not be violated by 
the holding of a part-time position by such employees while deemed in 
such furlough status. See 20 Comp. Gen. 335; 16 id. 951. Both during 
and after the field season intermittent employment would be proper 
under the act because of the conclusion herein that compensation at- 
tached to intermittent employment is not salary within the meaning 
of the 1916 act. 


Ezample E. Another agency utilizes the following types of part-time and inter- 
mittent (WAE) employment. 

Part-time appointment. A person given a part-time appointment has a regu- 
larly scheduled tour of duty each week consisting of less than 40 hours. His 
tour of duty is fixed at the time of appointment and the hours of work are 
specified on the appointment paper. The nature of action on the appointment 
paper includes the words “part-time.” The appointment paper does not in- 
dicate “WAE.” 

Intermittent (WAE) appointment. (a) Without a regular tour of duty. An 
employee given this type of appointment works only at hours and on days when 
he is notified that his services will be needed. The nature of action on the 
appointment paper includes the abbreviation “WAKE.” If the position is under 
= — Act, the rate of pay is expressed as “$__-..-----_ per annum 
(b) With a regular tour of duty. Occasionally an employee may work reg- 
ularly the same day or days each week but be called in frequently on other 
days which cannot be determined in advance. In these cases, the employee is 
given a WAE appointment with a regular tour of duty. The regular tour con- 
sists of the hours and days worked regularly each week. On the time and attend- 
ance report all hours of the regular tour must be accounted for (either by actual 
work, leave with pay, leave without pay, or furlough without pay), the same 
as is the case with a full-time employee. Other hours of work are shown on the 
time and attendance report only as performed. Here again the nature of action 
on the appointment paper includes the abbreviation “WAE.” If the position 
is under the Classification Act, the compensation is shown as “$_.--.-.. per 
annum WAB.” The regular tour of duty is shown under remarks. 
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The answers to the situations covered in Example B apply here. 

In view of the misunderstanding which has prevailed over the use 
of the terms “part-time” and “intermittent” interchangeably, we will 
not insist on recovery of compensation paid in those cases in which it 
now appears that appointments may have been made under regulations 
which are inconsistent with the requirements of the statute. Also, any 
prior decisions of our Office which are inconsistent with the views ex- 
pressed in this decision will no longer be followed. 
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[B-130682] 


Federal Reserve Banks—Services Rendered to the Treasury 
and Post Office Departments—Reimbursement 


The right of Federal Reserve banks to reimbursement for services performed for 
the United States as fiscal agents is evident from the annual appropriations to 
the Department of the Treasury for such reimbursement and by the Treasury’s 
administrative expenses act of June 1, 1955, 5 U. S. C. 258a. 


Services rendered by Federal Reserve banks in processing postal remittances 
received directly from postmasters are primarily performed for the Post Office 
Department rather than for the Department of the Treasury, and the act of 
June 1, 1955, 5 U. S. C. 258a, which authorizes the Treasury Department to 
reimburse the Federal Reserve banks for services, is limited to payment for 
services performed for that Department, and, therefore, it is the responsibility 
of the Post Office Department to reimburse the Federal Reserve banks for serv- 
ices rendered to it. 


To the Postmaster General, August 1, 1957: 

On February 8, 1957, reference 800, the Deputy Postmaster Gen- 
eral presented the question for decision as to whether the Post Office 
Department is legally obligated to reimburse Federal Reserve banks 
for services rendered in processing postal remittances forwarded by 
postmasters directly to the Federal Reserve banks. 

The record shows that the so-called “Direct to Banks Deposit Plan” 
was instituted by the joint efforts of the Post Office Department, 
Treasury Department, and the Federal Reserve banks. Under the 
plan postal remittances are forwarded by postmasters directly to the 
Federal Reserve banks in the rough or unfinished state and such re- 
mittances are then serviced by the Federal Reserve banks in order to 
convert the remittances into the finished form required for deposit. 

The letter of February 8, 1957, refers to the provisions in 12 U.S. C. 
391, which permit the Secretary of the Treasury to designate the 
Federal Reserve banks to act as fiscal agents of the United States and 
states that since no provision is included therein specifically requiring 
reimbursement there should be considered the possibility of viewing 
the services as being rendered by the Federal Reserve banks as part 
of their actual duties without requiring reimbursement. Also, at- 
tention is directed to the provisions in 5 U. S. C. 258a (b) which 
authorize the Secretary of the Treasury to make “Expenditures to re- 
imburse Federal Reserve banks and branches for necessary expenses 
for services performed as Government depositaries and as fiscal 
agents of the United States.” The opinion is expressed that this 
statute contemplates that all expenses incurred by the Federal Re- 
serve banks for acting as fiscal agents for the United States should 
be paid by the Treasury Department; that these expenses constitute 
normal obligations of the Treasury Department; and that its funds 
are made specifically available to pay therefor. On May 29, 1957, 
your Department supplemented the views expressed in your letter of 
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February 8 and reiterated the contention concerning the effect of 5 
U.S. C. 258a (b), contending, in effect, that these provisions impose 
the obligation of reimbursing the Federal Reserve banks upon the 
Treasury Department. Other arguments are offered generally in sup- 
port of the Post Office Department’s position that if rembursement is 
required such reimbursement is the responsibility of the Treasury 
Department. 

In order to advise you concerning the question raised in the letter 
of February 8, 1957, resolution of the following basic issues is 
necessary: (1) Whether the Federal Reserve banks are entitled to 
reimbursement for services rendered the United States as fiscal 
agents, (2) whether the function being performed by the Federal 
Reserve banks in processing the postal remittances from the rough 
to finished state is one which is the responsibility of the Post Office 
Department or the Treasury Department, and (3) whether the pro- 
visions in 5 U. S. C. 258a (b) are to be regarded as imposing upon 
the Treasury Department as a matter of law the obligation of reim- 
bursing the Federal Reserve banks for services performed as fiscal 
agents for all departments and agencies. 

On the first question there seems little doubt that the Federal 
Reserve banks when rendering services to the United States other 
than those incident to regular banking operations are entitled to 
reimbursement for such services. While it is true that provisions 
in 12 U. S. C. 391 authorizing the Federal Reserve banks so to act 
as fiscal agents do not provide specifically for reimbursement for 
these services, recognition of the right of the banks to such reim- 
bursement is plainly evident from the annual appropriations to the 
Treasury Department, providing for such reimbursement prior to 
the act of June 1, 1955, 5 U. S. C. 258a and from the latter act itself. 
See also the provisions in 15 U. S. C. 635 concerning the right of 
such banks to reimbursement for services rendered the Small Busi- 
ness Administration. The following statement appears in an official 
publication entitled “The Federal Reserve System—Its Purposes and 
Functions” on page 36, concerning fiscal agency functions: 


The Federal Reserve Banks are reimbursed by the United States Treasury 
and other Government agencies for much of the expenses incurred in the 
performance of fiscal agency functions. 


Therefore, there is no doubt that the Federal Reserve banks are 
entitled to reimbursement for services rendered as fiscal agents and 
that such reimbursement is not made exclusively by the Treasury 
Department. 

The second question involves a determination as to whether the 
services being performed by the Federal Reserve banks are those 
which are the primary responsibility of the Post Office Department 
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or whether such services are ordinarily for performance by the 
Treasury Department. The facts of record indicate that the “Direct 
to Bank Deposit Plan” was installed by the Post Office Department 
for the purpose of eliminating the repeated handling and counting 
of postal receipts within the Post Office Department prior to the 
deposit in the finished form with the Treasury Department and/or 
their designated depositaries. Under the plan the Federal Reserve 
banks are receiving the postal receipts directly in the rough rather 
than finished form and the services which they perform are for the 
purpose of converting such remittances into the finished condition. 
Pursuant to the general authority vested in the Secretary of the 
Treasury (5 U. S. C. 242), Treasury Department Circular 176, as 
revised, 31 CFR 202, was promulgated to provide for the manner 
in which depositors of public moneys shall deposit funds into the 
Treasury. Under these regulations the obligation to deposit public 
moneys into the Treasury or designated depositaries in the required 
manner is that of the depositing department or agency. Since the 
services performed by the Federal Reserve banks in processing the 
unfinished postal remittances are for the purpose of meeting the re- 
quirements of Treasury Circular 176 with respect to the deposit of 
public moneys the responsibility for the payment of such services 
is that of the Post Office Department, in the absence of a law or 
regulation which shifts the burden of compensation for these services 
performed by the Federal Reserve banks for the Post Office Depart- 
ment to the Treasury Department. Prior to the adoption of the 
“Direct to Banks Deposit Plan” the service in question was per- 
formed by your Department administratively, the costs being borne 
by the annual appropriations to the Department. 

The third question concerns the contention that the provisions in 
5 U.S. C. 258a (b) obligate the Treasury Department for all costs of 
reimbursing the Federal Reserve banks for services performed even 
though appropriations are not provided therefor in these provisions. 
The legislative history of these provisions of law, specifically Senate 
Report 273, 84th Congress, shows that the purpose of the act is to pro- 
vide basic legislative authority for certain authorization provisions 
which were included from year to year in the Treasury Department 
appropriation acts and to avoid possible points of order being raised 
against these provisions. This act is a substantive authorization to 
the Secretary of the Treasury to make expenditures to reimburse the 
Federal Reserve banks but in view of the legislative history, its appli- 
cation is regarded as limited to the payment for those services ren- 
dered by the banks for the Treasury Department for which funds are 
specifically provided in the Treasury Department appropriations. 
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Therefore, in the light of the above we cannot agree that this statute 
imposes upon the Treasury Department the obligation of reimbursing 
Federal Reserve banks for services performed for other departments 
and agencies, 

Summarizing, we find (1) that the Federal Reserve banks are en- 
titled to reimbursement for services rendered the United States as 
fiscal agents; (2) that the services performed by the banks are the 
prime responsibility of the Post Office Department; and (3) that the 
provisions in 5 U. S. C. 258a (b) do not require the Treasury Depart- 
ment to reimburse the Federal Reserve banks for services performed 
for the Post Office Department as fiscal agents. Therefore, we are of 
the opinion that it is the responsibility of the Post Office Department 
to reimburse the banks for the services rendered. 

Your Department’s letter of February 8, 1957, raises a collateral 
question concerning the provisions in 26 U. S. C. 6802 (1) requiring 
certain postmasters to sell Internal Revenue stamps without reim- 
bursement from the Treasury Department. The letter requests ad- 
vice, in the event we decide that the Post Office Department is obli- 
gated to reimburse the Federal Reserve banks, whether the Treasury 
Department is obligated to reimburse your Department for the serv- 
ices rendered in selling Internal Revenue stamps. The issue raised 
here is not germane to the main question. Any reimbursement by the 
Post Office Department for these services, specifically set out by law 
to be performed by the Post Office Department, must be so provided 
for by law. 


[B-131715] 


Contracts—Negotiation—Impracticable to Obtain Competi- 
tion 


After proposals for the preparation of technical manuscripts were received from 
16 responsible firms and evaluated on the basis of price, the practicability of a 
competitive procurement has been conclusively demonstrated and a negotiated 
award under 10 U. S. C. 2304 (a) (10), which authorizes an exception to formal 
advertising upon an administrative determination that it is impracticable to 
obtain competition, is improper. 

The examples of negotiated procurements in paragraph 3-210.2 of the Armed 
Services Procurement Regulations for use under 10 U. S. C. 2304 (a) (10), 
when it is impracticable to obtain competition may only be used after the lack 
of competition has been established. 


To the Secretary of the Navy, August 1, 1957: 

Reference is made to a letter of June 20, 1957, signed by the Assist- 
ant Secretary of the Navy (Material) in response to our request of 
May 7, 1957, for a report in regard to the protest by the Descriptive 
and Graphic Services against the award to Edward T. Johnson and 
Associates of negotiated contract No. NOm-69774, dated April 30, 
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1957, pursuant to request for proposals No. 264Q-57, issued March 8, 
1957. 

The request solicited proposals for the preparation of 21 manu- 
scripts covering operation, maintenance, shop-rebuild, and tabulated 
parts list for various items of mechanical and electrical equipment 
and a set of spare parts item descriptions. Proposals were to cover 
an original and four copies of each manuscript and four glossy prints 
plus one negative of each item of board art. The manuscripts were 
to be prepared in accordance with the Corps of Engineers Writers 
Style Guide, with certain exceptions not here relevant. The request 
called for a price for the manuscripts and art work covering each item 
of equipment, with a statement of the estimated number of pages and 
the estimated pieces of art to be included in each manuscript. A price 
per line item of spare parts item descriptions was also called for, the 
number of line items to be at the option of the Government but in no 
case to exceed 30,000. 

Sixteen proposals were received. The Johnson firm presented the 
lowest aggregate proposal for the manuscripts at $114,998.40 less 
2 percent prompt payment discount. The second lowest proposal for 
the manuscripts at $149,921.68 was received from Descriptive. On 
the spare parts item descriptions, the Johnson quotation was $5.37 
per line item, less prompt payment discount, while the Descriptive 
quotation was $4.25. Assuming that the maximum number of line 
items for the spare parts item descriptions would be required, the 
total amounts of the bids for all items were $270,576.43 for Johnson 
and $277,421.68 for Descriptive. The contract was awarded to John- 
son on the basis of lowest cost. 

On behalf of Descriptive and Graphic Services it is contended, in 
substance, that the quantity and quality of coverage offered by the 
successful bidder were believed to be substantially less than were con- 
templated by its proposal; that the request for proposals was so 
vague and indefinite in setting forth the Government’s desires that 
evaluation on the basis of price alone was not proper; and that 
readvertisement of the procurement with adequate specifications 
would probably result in a saving in the vicinity of $50,000. 

The protestant was handicapped in its presentation by its in- 
ability to obtain from the procuring office any information as 
to the coverage offered by other bidders. However, the information 
obtained by us from your department indicates that there is a substan- 
tial basis for question as to the propriety of the procurement. 

We are advised that the bids submitted showed a range of more 
than five to one in the estimated number of pages of manuscript and 
in the number of pieces of manuscript. In this regard, the letter of 
June 20, 1957, states: 
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Proposals were evaluated on the basis of overall costs to the Marine Corps. 
It was not the intention of the Marine Corps to furnish any offeror technical 
data or instructions other than those contained in the Corps of Engineers 
Writers Style Guide. It was intended that offerors would exercise their 
technical abilities and igenuity in determining the best method of meeting the 
requirements outlined in the Guide. In this connection, the only information 
requested by the Marine Corps from the offerors was an estimate as to the 
number of pages and pieces of art involved. This information was not for 
evaluation as to price for each item, but merely for the purpose of determining 
the comprehension of the offeror as to the scope of the work to be performed. 
Prices per page or pieces of art did not ‘enter into price evaluations, as in all 
material of this nature much depends upon the technical ability and the in- 
genuity of the individual contractor in describing and illustrating the 
equipment. * * * 


It thus appears that the only purpose of the request for proposals, 
so far as evaluation was concerned, was to solicit price quotations, and 
that the estimates of quantity of pages and art work were considered 
only to insure that the offerors understood the scope of the work to be 
performed. From this we must infer that the quantities indicated 
provided sufficient information to determine the offerors’ comprehen- 
sion, and that the contracting officer must have had in mind as the 
basis for such determination at least an approximate minimum quan- 
tity for pages and art work. If this minimum was possible to be 
estimated in advance, it should have been indicated in the request for 
proposals; if it was based in part upon the estimates furnished by 
bidders we believe it would have been decidedly in the interest of the 
Government to use it as the basis for further negotiation with bidders 
whose prices had been based upon furnishing a substantially greater 
volume of material. 

In summary, the proposals supply nothing more than price quota- 
tion except for an indication of the offerors’ understanding of the 
scope of the work which we think might well have been improved 
by better explanation in the request itself. 

The contract was negotiated under the authority of 10 U. S. C. 2304 
(a) (10), authorizing negotiation when “it is impracticable to obtain 
competition.” 

It is noted that requests for proposals were originally sent to eight- 
een firms, and thereafter to twenty-nine more, presumably at their 
own request, and that sixteen proposals were submitted in response 
to the request. “Competition” in the usual sense therefore cannot be 
said to have been lacking. It is sought, however, to justify use of 
this exception under paragraph 3-210.2 of the Armed Services Pro- 
curement Regulation which gives a number of illustrations of types 
of situations in which the authority in section 2304 (a) (10) may be 
used. Among these are: 

(f) when the contemplated procurement is for training film, motion picture 


productions, or manuscripts; 
8 * . . s s 
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(m) when it is impossible to draft, for a solicitation of bids, adequate speci- 
fications or any other adequately detailed description of the required supplies 
or services. 


The situations listed in paragraph 3-210.2 of ASPR are appar- 
ently intended to be merely illustrative, and we do not interpret the 
paragraph as requiring invocation of negotiating authority in all 
similar situations, but only those where the underlying reason for the 
exception exists. 

Section 2304 (a) of title 10 provides exceptions to the general re- 
quirement that Government procurement be effected through formal 
advertising procedures, and it is clear from the legislative history of 
the provision that it was represented by the military departments 
and intended by the Congress that procurement by formal advertis- 
ing would continue to be the rule rather than the exception. The 
exceptions numbered (1) and (11) through (16) involve the making 
of certain administrative determinations, which are by statute de- 
clared to be final (10 U. S. C. 2310.) Most of the remaining excep- 
tions, however, including No. (10), are dependent upon the existence 
of specified factual situations, and while we have always recognized 
the primary right of the administrative officers of the Government 
to determine the existence of facts as the basis of administrative ac- 
tion, we cannot accept such a determination where the actual facts are 
obviously not in accord with it. When sixteen responsible firms offer 
a service to the Government under such terms that an award can be 
made solely on the basis of price (subject to determination of the gen- 
eral capability and responsibility of bidders) we feel that the prac- 
ticability of obtaining competition has been conclusively demon- 
strated. 

However, since the subject contract was entered into on April 30, 
1957, and it is reported that the contractor has accomplished a sub- 
stantia] amount of work thereunder, it does not appear to be practicable 
to take any action to terminate it, and no further objection will be 
raised. In future procurements of this kind the negotiating authority 
should be used only when authorized and when it can be, and is, 
utilized to obtain some benefit for the United States not obtainable 
under the competitive bidding procedures. 


[B-131961] 


Sales—Spot Bids—Late—Announcement of High Bidder 


Under a spot bid sales invitation which provides that the award of each sale 
item will be made to the highest acceptable responsive bidder immediately 
after consideration of all bids received for each sale item, the announcement of 
the high bidder on a particular item and the progression of the sale to the 
next item constitute an award and the receipt of a late bid which was mailed 
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on time but not received prior to the announcement may not be considered in 
the absence of a provision in the invitation which would save the rights of bid- 
ders whose bids were delayed in the mails. 


To the Secretary of the Army, August 1, 1957: 

Reference is made to letter dated June 26, 1957, from the Deputy 
Assistant Secretary (logistics), furnishing a report relative to the 
protest of Sundfelt Equipment Company, Inc., Seattle, Washington, 
and requesting a decision as to whether bids submitted by the National 
Metal and Steel Corporation on items Nos. 115 and 116 of Invitation 
No. AVI-04-513-S-57-22, properly may be opened and considered 
for award. 


The Sharpe General Depot, Lathrop, California, on April 17, 1957, 
issued an announcement (Invitation No. AVI-04-513-S-57-22) of a 
“Spot Bid” sale to be held by the Property Disposal Branch on May 
15, 1957, for some 125 items of property. Items Nos. 115 and 116, 
the ones here involved, each cover one Fairbanks Morse Model 37F16 
Marine diesel engine. The inner side of the announcement contains 
the following statements: 


At this “Spot Bid” sale, you inspect the property offered for sale during the 
specified time, place your bids on individual bid cards and (after signing) 
deposit them in the pre-numbered bid box corresponding to the item number on 
which you bid or mail bid to the address listed below. (Refer to Sample Bid 
Card and special instructions attached to catalogue.) Promptly at 10:00 
A. M. on 15 May 1957, bids will be opened in numerical sequence and awards 
made to the highest bidder. 

Full payment for the Spot Bid Sale item must be tendered before delivery 
of purchase will be effected. Payment must be made in cash, cashier’s check, 
money order, certified or traveler’s check. Personal or firm checks will not be 
accepted. Make all checks payable to the Treasurer of the United States. 

The successful bidder may remove the property immediately upon notification 
of award and the completion of contract, but in any event all property awarded 
on this sale must be removed from this depot on or before the time specified 
in notice of award to prevent assessment of storage charges. 


The invitation contains a number of references to the opening of 
bids and manner of making award. Page 1 of the invitation con- 
tains the following references to opening of bids and awards: 


Mailed or advance bids will be accepted. Bidders need not be present to be 
eligible. 

WHERE: Property Disposal Branch, Section 6, Warehouse B-4, Sharpe 
General Depot, Lathrop, California. 

WHEN: Registration to begin at 7:30 a. m. 22 April 1957 thru 9:55 a. m., 
15 May 1957. Bids to be opened on Item 1 at 10:00 a. m., 15 May 1957. 

INSPECTION: 7:30 a.m. thru 3: 30 p. m. 22 April 1957 thru 14 May 1957, Sat- 
urdays, Sundays and Holidays excepted and 7:30 to 9:00 a. m., 15 May 1957, 
when inspection will be terminated for each item as the bids for items are closed. 
Each person desiring to inspect material will be required to sign our register 
and obtain identification badge. 

HOW TO BID: All bids must be placed in bid box located in Section 6, 
Warehouse B-4, using Spot Bid Sale Form, which will be furnished bidders. 
There will be a separate bid box for each Spot Bid Sale item marked with the 
corresponding number. Bids may be placed in the bid bores any time during 
inspection and on the day of the sale. Bids for Spot Bid Sale, Item No. 1, will 
be removed from the bid box at approximately 10:00 a. m. on the day of the 
sale for consideration and award, after which Item No. 2 will be opened and 
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considered. This procedure will continue until all Spot Bid Sale items have 
been considered and awarded. Bids may be placed in bid boxes until it is 
publicly announced that the box is closed for deposit of bids. 

AWARD: Award of Spot Bid Sale items will be made immediately to the 
highest acceptable responsive bidder. Each Spot Bid Sale item will be con- 
sidered, awarded and publicly announced before the next sale item is consid- 
ered. The Government reserves the right to reject any or all bids. An item 
rejected for insufficient bid may be re-offered after all sale items have been 
called and offered. Successful bidders will receive a written Notice of Award 
on Form SB-7. 

PAYMENT: Full payment for the Spot Bid Sale items must be tendered 
before delivery of purchase will be effected. Payment must be made in cash, 
ecashier’s check, money order, certified or traveler’s check. Personal or firm 
checks will not be accepted. Make all checks payable to the Treasurer of the 
United States. 


On page 3 the following conditions are found: 


ARTICLE A. Public Opening. All bids on this sale will be opened in Sec- 
tion 6, Warehouse B-4, Sharpe General Depot, Lathrop, California. Informa- 
tion as to awards will be available immediately after Government’s acceptance 
of bid for each sale item. This information will be publicly announced to all 
parties present in the sale room and later to all properly interested parties. 
Written Notice of Award will be mailed to successful bidders on Form SB-7. 
LATE BIDS RECEIVED AFTER PUBLIC OPENING WILL NOT BE 
ACCEPTED. 

ARTICLE B. Payment. Full payment must be made at time of award or 
within 10 days from date of Notice of Awards in accordance with General 
Condition 5. 

ARTICLE E. Award. Award of each sale item will be made to the highest 
acceptable responsive bidder immediately after consideration of all bids re- 
ceived for each sale item. The Government reserves the right to reject any or 
ail bids and in the event of rejection of bid, at the discretion of the Contracting 
Officer, the sale item will be awarded to the highest responsible bidder or 
reoffered after all other items have been awarded, time permitting. 


On page 4 there is the following reference to bids: 


TELEGRAPHIC BIDS: Telegraphic bids will not be considered. Modification 
by telegraph of bids already submitted will be considered if received prior to 
the time and date of sale. Telegraphic modifications shall not reveal the amount 
of the original or revised bid. 


On page 5 the following reference is made to late bids: 


LATE BIDS: Bids received after the time fixed for opening will not be con- 
sidered after awards have been publicly announced. 


The facts as reported by the Chief, Property Disposal Branch, 
Sharpe General Depot, are as follows: 


4. At 10:00 a. m. on 15 May 1957 it was announced that the Spot Bid Sale 
was open and that bids on Item No. 1 would be considered. Additional bids 
were requested from the floor. When it was determined that no additional 
bids were forthcoming from those present on the floor, it was announced that 
bidding on Item No. 1 was closed. At that time the Property Disposal Officer 
scrutinized the bids and announced the amount of the high bid and from whom 
it was submitted. It is important to note that at the time the sale was announced 
as open it was stated that the announcement of the high bidder on any item 
did not constitute an award. This procedure continued item by item until all 
the items were completed. Under these circumstances the Item 115 bids were 
closed at approximately 11:45 a. m. and Item 116 within five or ten minutes 
thereafter. Bids were invited from the floor and received on Item 115 as late 
as 11:45 a.m. The announcement was made of the high bidder on Items 115 
and 116 as Sundfelt Equipment Co., Inc., 220 Hudson Street, Seattle, Washington. 
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Sundfelt’s bids were submitted on Spot Sale Bid cards, SU Form 290, by Mr. 
E. G. Sundfelt, President of the Sundfelt Equipment Co., Inc., who was present 
at the sale. These cards were submitted by him when bids from the floor were 
requested on Items 115 and 116 at approximately 11:45 a. m. 

5. Later that afternoon, by telephone, Mr. Sundfelt requested the Property 
Disposal Officer to issue the written Notice of Award to him so that he could 
make firm arrangements for securing the payment for the supplies. He was 
advised that it would be administratively burdensome to issue the award at 
that time but that it was intended that the awards would be mailed the next day. 
Mr. Sundfelt asked whether it was definite that he would get the award. He 
was advised that upon the information presently available to the Property Dis- 
posal Officer he was the high bidder and that the award would issue in due 
course. The following morning, 16 May 1957, a telephone call was received by 
the Property Disposal Officer from Mr. J. T. Fanning, National Metal & Steel 
Corp., from Long Beach, California. Mr. Fanning wanted to know if he were 
the high bidder on Items 115 and 116. He was told that no bids had been 
received from National Metal & Steel Corporation. Mr. Fanning stated that he 
had mailed bids in on Items 115 and 116. The Property Disposal Officer imme- 
diately checked his records for late bids and among the late bids were dis- 
covered two envelopes from National Metal & Steel Corp. which had been deemed 
late and therefore unopened and Mr. Fanning was advised of this: Mr. Fanning 
asserted that he had mailed the bids in sufficient time and they should have 
arrived on time and have been considered. The Property Disposal Officer stated, 
however, that they had arrived late and had not been considered. Mr. Fanning 
then stated that he wished to pursue the matter with a higher authority and 
was referred to the Commanding Officer who advised Mr. Fanning that the 
matter would be thoroughly reviewed. 

6. Upon review it was determined that the envelopes mailed by National 
Metal & Steel Corp. were addressed as follows: 


Suarre Genera Deport, 
U.S. Army, 
Lathrop, California. 
Attention: Property Disposal Officer. 
SPOT SALE BID NO. AVI-04-513-S-57-22. 
To be opened: May 15, 1957. 
(Item No. 115.) 
SHARPE GENERAL DEPOT, 
U.S. Army, 
Lathrop, California. 
Attention: Property Disposal Officer. 
SPOT SALE BID NO. AVI-04-513-S-57-22, 
To be opened: May 15, 1957. 
(Item No. 116.) 


The envelopes were pre-printed “Via Air Mail” and each envelope had 6¢ (two, 
three cent stamps per envelope) affixed thereto. The postmark read as follows: 
“Long Beach, California, May 13, 1957, 8:30 p. m.” The envelopes also bear a 
Sharpe General Depot Headquarters stamp which signifies the date and time it 
was received in the Mail Room at Headquarters, Sharpe General Depot. The 
date is 15 May 1957 and the time indicated is 10:15 a. m. The envelopes also 
bear a stamped receipt of Property Disposal Branch showing receipt of 15 May 
1957 at 1:30 p. m. 

7. The official Post Office for the Depot is Lathrop, California. The Post 
Office does not deliver mail to the Depot. It is picked up by Depot representa- 
tives at the Post Office. The Depot Mail Room representative normally leaves 
for the Post Office at 9:15 a. m. daily to deliver parcel post and other mail and 
at that time picks up any mail at the Post Office for Sharpe General Depot. 
This is not a scheduled pickup but is made only when it is necessary for the 
Mail Room representative to deliver items to the Post Office. The regularly 
scheduled pickup is at 10:30 a. m. daily. It is the practice and procedure of 
the mail room to sort all mail. When any envelop appears on its face to be a 
bid it is segregated. Immediately upon completion of sorting the receiving 
stamp is set by hand to the time then appearing on the mail-room clock, the en- 
velopes are stamped and then delivered to the proper office on the Depot. It 
must be assumed, therefore, that the pickup of this mail was made between 
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9:30 and 10:00 a. m. at the Lathrop Post Office by the Depot Mail Room repre- 
sentative. The precise time that the envelopes were dispatched from the Mail 
Room to Property Disposal Office cannot be determined. Although the Property 
Disposal Office receiving stamp shows a time almost three hours subsequent to 
the receipt at Headquarters it is known that all of the Property Disposal 
Branch personnel in the Disposal Office where mail is received were helping 
with the Spot Bid Sale and it is possible that the bids of National Metal & 
Steel Corp. may, in fact, have been delivered. to the Property Disposal Branch 
shortly after 10:30 a. m. but not stamped in until after the sale at 1:30 p. m. 

8. A telephone call was placed, on 16 May 1957, to the Post Office at Lathrop 
and a Mrs. Elliott, at that Post Office, advised that in the normal course of mail 
an Air Mail letter deposited at Long Beach at 8:30 p. m. on 13 May 1957 would 
reach Lathrop some time during the following day, 14 May 1957. A letter has 
been written to the Post Office requesting a written statement to this effect. 
Following this review, during the afternoon of 16 May 1957, a call was placed 
to Mr. Fanning to state that an award would be withheld on these bids until a 
complete review had been made and he would be advised of the decision of the 
Contracting Officer. He stated during the telephone call that he had informally 
checked with the Long Beach Post Office which stated that in the normal course 
of mail the described letters would have reached the Lathrop Post Office no 
later than 10 o’clock on 15 May 1957. Shortly thereafter a telephone call was 
made to Mr. E. G. Sundfelt of the Sundfelt Equipment Co., Inc., to advise him 
that a bidder who had submitted a late bid which had been unopened was pro- 
testing any failure to consider his bid and that award would be held up pending 
consideration of the matter and that he would be advised as soon as decision 
had been reached in the matter. Mr. Sundfelt stated over the telephone that he 
would protest award to any person other than his Company. On 17 May 1957, 
there was received from National Metal a telegram (Incl. No. 8) dated 16 May 
1957, protesting the failure to consider their bid. ater that day Mr. J. T. 
Fanning telephoned Mr. Trowe, the Depot Legal Officer, and stated that, upon 
reconsideration, the Company wished to withdraw its protest. Within several 
hours a telegram (Incl No. 9) was received from National Metal confirming that 
conversation. 

9. It has not been possible to secure a statement from any person as to the 
exact time that the envelopes were delivered to the Property Disposal Office. 
In view of past experience and procedures, however, bids received at the Depot 
Headquarters Mail Room are delivered to the Property Disposal Office within 
30 minutes from the time that they are stamped at the Depot Headquarters 
Mail Room. It must be concluded, therefore, that these envelopes were de- 
livered to the Property Disposal Office after 10:00 a. m. but prior to 11:15 or 
11: 30 on 15 May 1957. As stated above, because of the presence of all personnel 
of the Property Disposal Office at the sale, the Property Disposal Officer was 
not aware of their delivery at the time he called for bids on Items 115 and 116. 
Based upon the foregoing, it may be concluded that the bids of National Metal 
arrived at the Lathrop, California, Post Office and were in the possession of a 
representative of the Depot Mail Room prior to 10:00 a. m. on 15 May 1957. 
It may also be concluded that the bids, including the telegraphic amendments, 
of National Metal were delivered to the Property Disposal Office after 10:00 
a. m. but prior to 11:45 a. m., the time when bids were called from the floor 
on Items 115 and 116 and, therefore, prior to the time Sundfelt Equipment Co. 
submitted its bid from the floor. Further, in view of the fact that it was offi- 
cially stated at the opening of the sale that public announcement of the highest 
bidder on each item would not constitute an award, no award may be consid- 
ered to have been made on these items. Accordingly, it is recommended that 
the bids of National Metal & Steel Corp. may be considered timely bids and that 
they be opened and considered for award. 


The Sundfelt Equipment Company contends that awards were 
made to it on items 115 and 116 upon the public announcement that 
it was the high bidder in accordance with the terms of the sale as 
set forth in the invitation; that it submitted a certified check in the 
amount of $64,053.52, representing the purchase price for the two 
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items, and that, therefore, it is entitled to receive the two pieces of 
equipment. 

It is stated in the above report that “at the time the sale was an- 
nounced as open it was stated that the announcement of the high 
bidder on any item did not constitute an award.” However, it would 
appear to us that the provisions of the invitation contemplated that 
the announcement of the high bidder was intended to. constitute an 
award subject to the exception that for some reason the bidder was 
not eligible to purchase the property, there being nothing else to de- 
termine but who was the high bidder and that the amount bid repre- 
sented a reasonable price for the item. 

It would appear that the very purpose of this type of sale, item 
by item, was to let bidders know the outcome of their bids on the 
various items immediately in order that they would know what to do 
about subsequent items that they might then be interested in. The 
whole tenor of the announcement seems to contemplate that, once the 
announcement of the high bidder had been made on a particular item, 
as provided by Article E, and the sale had progressed on to the next 
item, an award of a prior item could not then be made to another 
bidder. 

With respect to the bids of National Metal and Steel Corporation, 
it appears clear that they were mailed in ample time and under normal 
circumstances should have been received in time to be considered. 
It may be that the disposal officers were less than reasonably diligent 
to see that bids so sent and received in plenty of time at the Post 
Office at Lathrop were picked up and delivered to the Property Dis- 
posal Officer so that they might be considered, but the terms of the 
announcement must, in the absence of any provision saving the rights 
of bidders whose bids were received late by reason of delays in transit, 
be construed as precluding consideration of bids not actually received 
at the place of sale. 

You are therefore advised that the bids of National Metal and Steel 
Corporation properly may not be opened and considered for award, 
and that Sundfelt Equipment Company, Inc., is entitled to delivery 
of the two items upon payment therefor, unless it is determined that 
the company was not eligible to purchase the equipment. 


[B-116353] 


Military Personnel—Gratuities—Reenlistment Bonus—Pe- 
riods of Enlisted Reserve Service Preceding Regular Enlist- 
ments 


For the purpose of establishing the eligibility of enlisted members of Reserve 
components of the uniformed service to reenlistment bonuses on enlistment 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 81 


in Regular service, the phrase “extended active duty of one year or more” as 
used in section 207 (b) of the Career Compensation Act of 1949, 37 U. 8. C. 
238 (b), means active duty of one year or more which has not been interrupted 
by more than 90 days between each period of active duty and does not require 
continuous active duty of one year or more. 

A Reserve enlisted member, who was not paid a reenlistment bonus under section 
207 of the Career Compensation Act of 1949 because his Regular service enlist- 
ment before July 16, 1954—the date of the amendatory reenlistment bonus act— 
did not follow continuous active duty of one year or more in a Reserve com- 
ponent end who at time of next enlistment elected to receive a bonus under 
section 208, may reelect to be covered by section 207 provided refund is made of, 
if any, the difference between the bonus received and that authorizec by section 
207 of the act. 

A Reserve enlisted member who did not elect to be paid a reenlistment bonus 
under section 207 of the Career Compensation Act of 1949 when he enlisted on 
or after July 16, 1954—date of the amendatory reenlistment bonus act— 
following noncontinuous active duty of one year or more without an inter- 
ruption of more than 90 days between each period of active duty because of 
erroneous administrative interpretation that act required continuous service 
and who was paid a bonus under section 208 may make an “election” to be 
covered by section 207 provided refund of the difference, if any, between the 
bonus received and that authorized by section 207 is made. 


A Reserve enlisted member of the uniformed service who has made an election 
to receive reenlistment bonus under section 208 of the Career Compensation 
Act of 1949 and who Is entitled to elect to receive the bonus authorized by 
section 207, if any, may have a period of 60 days, from August 5, 1957—the 
date of decision of the Comptroller General—within which to make the “re 
election” or “election.” 


To the Secretary of Defense, August 5, 1957: 


Further reference is made to letter of May 28, 1957, from the As- 
sistant Secretary of Defense (Comptroller), forwarding a copy of 
Committee Action No. 185, Military Pay and Allowance Committee, 
Department of Defense, and requesting decision on the questions 
there presented, relative to the payment of reenlistment bonuses, as 
follows: 


1. Does the phrase “extended active duty of one year or more” as used in 
section 207 (b) of the Career Compensation Act of 1949 (87 U. S. C. 238 (b)) 
mean: 

a. Only continuous active duty of one year or more? 

b. Active duty of one year or more which has not been interrupted by more 
than 90 days between each period of active duty? 

ce. Active duty of one year or more without regard to the length of any 
interruptions between periods of active duty? 

2. If the answer to question la is in the negative, may an enlisted member 
(1) who was not paid a reenlistment bonus under section 207 of the Career 
Compensation Act of 1949 because his enlistment before 16 July 1954 in one 
of the Regular services did not follow continuous active duty of one year or 
more in a Reserve component of such service, (2) who will be paid the bonus 
for that enlistment under section 207 as construed in the answer to question 
1b or 1c, and (3) who at the time of his next enlistment after 15 July 1954 in 
the same Regular service elected to receive a reenlistment bonus under section 
208 of the Career Compensation Act of 1949, make a reelection to be covered 
by section 207 provided he refunds the difference, if any, between the bonus 
received for the latter enlistment and that authorized by section 207 for such 
enlistment? 

8. If the answer to question la is in the negative, may an enlisted member 
(1) who enlisted in one of the Regular services after 15 July 1954 following 
noncontinuous active duty of one year or more in a Reserve component of 
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such service, (2) who was, on the basis of the answer to question 1b or Ie, 
entitled to elect to be paid a reenlistment bonus under section 207 of the Career 
Compensation Act of 1949, (3) who but for the fact that it was not considered by 
the services that he was entitled to the bonus authorized by section 207, would 
have elected the bonus so authorized, and (4) who was paid a bonus under sec- 
tion 208 of the cited act, make an “election” to be covered by section 207 provided 
he refunds the difference, if any, between the bonus received and that authorized 
by section 207? 

4. If the answers to questions 2 and 3 are in the affirmative, may the enlisted 
members concerned be granted a period of 60 days immediately following the date 
of the decision to be rendered by the Comptroller General within which to make 
such reelection or “election”? 


Section 207 of the Career Compensation Act of 1949, 63 Stat. 811, 
as amended by the act of October 26, 1951, 65 Stat. 653, 37 U. S. C. 
238, provided, in pertinent part, that: 


(a) Members of the uniformed services who enlist under the conditions 
set forth in subsection (b) of this section within three months from the date 
of their discharge or separation, or within such lesser period of time as the 
Secretary concerned may determine from time to time, shall be paid a lump- 
sum reenlistment bonus of $40, $90, $160, $250, or $360 upon enlistment for a 
period ef two, three, four, five, or six years, respectively; and, upon enlist- 
ment for an unspecified period of time amounting to more than six years a 
lump sum reenlistment bonus of $360 shall be paid * * * 

(b) For the purpose of payment of the reenlistment bonus authorized by 
subsection (a) of this section, enlistment in one of the Regular services fol- 
lowing (1) compulsory or voluntary active duty in such service, or (2) ex- 
tended active duty of one year or more in a Reserve component of such sery- 
ice, shall be considered a reenlistment. 

. ” * * ° 2 


(e) The Secretary concerned shall prescribe regulations for the adminis- 
tration of this section in his department. 


The act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 238, provides, 
in pertinent part, as follows: 


That section 207 of the Career Compensation Act of 1949 (ch. 681, 63 Stat. 
811), as amended (37 U. S. C. 238), is further amended by designating sub- 
section “(e)” as subsection “(f)” and by inserting a new subsection (e), as 
follows: 

“(e) This section does not apply to— 

“(1) any person who originally enlists in a uniformed service after the date 
of enactment of this amendatory Act; 

“(2) any member of a uniformed service in active Federal service on the date 
of enactment of this amendatory Act who elects to be covered by section 208 
of this Act and who is otherwise eligible for the benefits of that section; 

“(3) any person who— 

“(A) was discharged or released from active duty from a uniformed service 
not more than ninety days before the date of enactment of this amendatory 
Act, 

“(B) reenlists in that service within ninety days after the date of his dis- 
charge or release from active duty, 

“(C) elects to be covered by section 208 of this Act, and 

“(D) is otherwise eligible for the benefits of that section; or 

“(4) any person covered by clause (2) or (3) who at any time elects, or has 
elected, to be covered by section 208 of this Act.” 

Sec. 2. The Career Compensation Act of 1949, as amended, is further 
amended by inserting the following new section at the end of title II: 

Sec. 208. * * * a member of a uniformed service who reenlists in the regu- 
lar component of the service concerned within ninety days after the date of 
his discharge or release from active duty, and who is not covered by section 
207 of this Act, is entitled to a bonus computed according to the following 
table: 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 83 


“Reenlistment Column (1) Column (2) 
involved ! Take— Multiply by— 





Monthly basic pay to which the member | Number of years specified in reenlistment 
was entitled at the time of discharge. ? contract, or 6, if none specified.’ 

Second.........-| Two-thirds of the monthly basic pay to | Number of years specified in reenlistment 

which the member was entitled at the contract, or 6, if non. specified. 

time of discharge.‘ 


,. . . . . . . 


“1 Any reenlistment when a bonus was not authorized is not counted. 

“8 Two-thirds of the monthly basic pay in the case of a member in pay grade B-1 at the 
time of discharge. 

“8 On the sixth anniversary of an indefinite reenlistment, and on each anniversary there- 
after, the member is entitled to a bonus equal to one-third of the monthly basic pay to which 
he is entitled on that anniversary date. 

“4 No bonus may be paid to a member in pay grade E-1 or E-2 at the time of discharge. 


“(c) The cumulative amount which may be paid to a member under this sec- 
tion or under this section and any other provision of law authorizing reenlist- 
ment bonuses, may not exceed $2,000. 


* b * o * * s 


“(e) In this section, ‘reenlistment’ means— 

(1) an enlistment in a regular component of a uniformed service after com- 
pulsory or voluntary active duty in that service ; or 

“(2) a voluntary extension of an enlistment for two or more years. * * *” 


In our decision of March 27, 1957, B-116353, 36 Comp. Gen. 677, 
there was considered the matter of audit exceptions taken by our 
Office to the payment of two enlisted men, Sergeants Isenberg and 
Kohl, of reenlistment bonuses under section 208 of the Career Com- 
pensation Act of 1949, 37 U. S. C. 239, in each instance as for a first 
reenlistment. Those men had served on active duty as reservists for 
more than one year but with short interruptions in service of less than 
90 days, so that they had actually served continuously for less than 
one year when in 1952 they were discharged and enlisted in the Regu- 
lar Army the following day. No reenlistment bonus was paid inci- 
dent to those enlistments but upon completion of such terms of serv- 
ice—after the 1954 amendment—they reenlisted and were paid a re- 
enlistment bonus under section 208 as for a first reenlistment. The 
audit exceptions were upon the basis that the men were entitled to a 
reenlistment bonus under section 207 when they enlisted in 1952 and, 
hence, the bonus payable in 1955 should have been computed under 
section 208 as for a second reenlistment. 

It was held in the decision of March 27, 1957, that the phrase “ex- 
tended active duty of one year or more” in section 207 (b) of the 
Career Compensation Act of 1949, supra, 37 U. S. C. 238 (b), did not 
prescribe that such duty must be continuous, but that it also included 
periods of active duty which may have been interrupted for a period 
or periods of not more than 90 days each. It was stated that such 
yiew was in consonance with prior statutory provisions governing the 
payment of enlistment allowances, section 10 of the Pay Readjust- 
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ment Act of 1942, 56 Stat. 363, 37 U. S. C. 110 (1946 Ed.), as amended 
by section 8 of the Armed Forces Voluntary Recruitment Act of 1945, 
59 Stat. 541, having provided that an enlistment allowance was pay- 
able upon an enlistment in a branch of the Regular service within 
three months from date of discharge; that in determining eligibility 
of any enlisted or reenlisted in the Regular component to receive an 
enlistment allowance, and in computing the amount thereof, all con- 
tinuous active Federal service in one of the specified components of the 
Armed Forces should, if honorably performed subsequent to payment 
of the last previous enlistment allowance, be credited as a period of 
active service; and that in determining whether active Federal serv- 
ice was continuous, any interruptions of not more than 90 days each 
between periods of such service should be disregarded. 

In Committee Action No. 185 it is stated that great weight should 
be given to the uniform administrative interpretation, from the date 
of approval of the Career Compensation Act to the date of the above 
decision, that the phrase “extended active duty of one year or more” 
meant active duty without interruption. Also, it is stated that it is 
logical to assume that the Congress, if it had intended that inter- 
ruptions of active duty of not more than 90 days each should be dis- 
regarded, would have included language to that effect. It is argued 
that the omission of such language indicates an intent that the “90- 
day rule” be no longer employed. 

We give careful consideration to administrative determinations 
which have been made regarding any law prior to our being called 
upon to construe it. But we cannot waive our duty to interpret a law 
merely because an administrative interpretation of the law already 
has been made, regardless of how long such an administrative de- 
termination may have been in existence prior to our having occasion 
to pass upon the matter. In the decision of March 27, 1957, we gave 
weight to prior administrative determinations which we considered 
to have been erroneous, by not disturbing any payments which had 
been made under such determinations. 

As to the matter of how the Congress could have indicated whether 
the “90-day rule” was intended to be’ included in the new legislation, 
we think that an intent that it was not to be included could quite 
easily have been shown by the use of the word “continuous” instead 
of the word “extended.” 

While the arguments presented in Committee Action No. 185 have 
been carefully examined, it is not considered that such arguments 
present any proper basis for modifying our holding of March 27, 
1957. Accordingly, question la is answered in the negative, question 
1b in the affirmative, and question 1c in the negative. 
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After concluding in the decision of March 27, 1957, that the audit 
exceptions involved were properly issued, it was further stated: 


However, we are aware that the law on this point is not clear and that we 
have issued no prior decision interpreting it in that respect. Moreover, there 
is for consideration the somewhat comparable situation of men who, subse- 
quent to October 1, 1949, were paid enlistment allowance under saved pay 
provisions of the Career Compensation Act of 1949 and who, upon subsequent 
enlistment, were paid reenlistment bonuses under section 208 of the Career 
Compensation Act of 1949 as for a first reenlistment. Such payments under 
section 208 have been validated by the act of June 29, 1956, 70 Stat. 373, 37 
U. 8. C. 239 note. 

Under the circumstances, we will not insist upon collection of any reenlist- 
ment bonuses heretofore paid under section 208 of the Career Compensation Act 
of 1949 under conditions comparable to those in the cases of Sergeants Isen- 
berg and Kohl. Accordingly, the exceptions in their cases, and exceptions in 
like cases having reference to payments heretofore made, will be removed. 
However, payments of reenlistment bonus hereafter made should be made in 
accordance with the views and principles set forth above. 


The effect of the last two paragraphs of the decision of March 27, 
1957, was to authorize men in the situation considered in that decision 
to retain bonuses erroneously credited under section 208 as for a first 
reenlistment in lieu of requiring adjustments in their accounts to 
represent a credit as for a first reenlistment under section 207 and a 
second reenlistment under section 208. In other words, such men 
were to be treated as if the enlistments for which they were credited 
bonuses under section 208 were, in fact, first reenlistments. There 
was no indication of any intent that a man should retain the erroneous 
credit under section 208 as for a first reenlistment and also, as a 
matter of course, he paid a bonus under section 207 for a prior re- 
enlistment. An erroneous administrative interpretation of the law, 
however, should not operate to deprive members of monetary benefits 
to which they would have been entitled under a proper interpreta- 
tion thereof. Accordingly, questions 2 and 3 are answered in the af- 
firmative. Question 4 also is answered in the affirmative. Com- 
pare 36 Comp. Gen. 332. 


[B-132417] 


States—Federal Aid, Grants, Etc.—State Sales Taxes 


Federal funds which are granted to the States for cooperative agricultural ex- 
periment work become State funds subject only to State restrictions and the 
States in disbursing the grants may not be considered agents of the United 
States; therefore, no objection is made to the payment from such Federal 
grant funds of nondiscriminatory State sales taxes on services and supplies 
procured by the States, as purchasers, to carry out the purposes of the grant. 
14 Comp. Gen. 747, overruled. 


Payment of State sales taxes on purchases made by the States for agricultural 
extension and experiment work for which the State receives Federal grants 
is not to be regarded as a diversion of funds for a purpose not autherized in 
the grant but rather is to be regarded as incident to the purpose of the grant. 
14 Comp. Gen. 747, overruled. 
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To the Secretary of Agriculture, August 5, 1957; 


On July 1, 1957, the Assistant Secretary requested our decision 
whether Federal funds, granted to the various States and Terri- 
tories for cooperative agricultural extension work and for the work 
carried on by State agricultural experiment stations, may be used 
to pay State sales taxes on commodities or services procured by the 
States from such funds, where the legal incidence of the tax is on 
the purchaser. 

Our decision in 14 Comp. Gen. 747 (A-46031, April 9, 1935) was 
cited as prohibiting the payment of such tax on the grounds that it 
would constitute an unlawful diversion of the funds to a purpose 
not authorized in the grants. 

It is well established that the United States’ Constitutional im- 
munity from State or local taxation even on purchases directly by 
a Federal agency does not extend to sales taxes where the legal in- 
cidence of the tax is on the vendor. (Alabama v. King & Boozer, 
314 U. S. 1; 24 Comp. Gen. 150; 33 ¢d. 453.) On the other hand, 
the rule is well established also that a State sales tax, the legal in- 
cidence of which is on the purchaser, would contravene the immun- 
ity accorded to the United States by the Constitution if applied to 
purchases made by agents or instrumentalities of the United States 
from Federal funds. McCulloch v. Maryland, 4 Wheat. 316. 

The first question here is whether the States, in obligating and 
disbursing the funds granted to them by Congress for cooperative 
agricultural extension work and experiment station research, stand 
in such relationship to the Government that purchases by a State 
become, in legal effect, purchases by the United States. If such a 
relationship exists or, in other words, if the funds so granted must 
continue to be regarded as Federal funds until disbursed by the 
State officials, who in that case would be acting as agents of the 
United States, then it follows that payment of State sales taxes, the 
legal incidence of which is on the purchaser, would violate the Con- 
stitutional inimunity of the United States against State and local 
taxation. 

The general rule regarding the character and status of such funds 
is stated in 28 Comp. Gen. 54 as follows: 


* * * it consistently has been held with respect to Federal funds granted to 
a State that, when such funds are receipted for by the State, they become State 
funds and, in the absence of a condition of the grant specifically prescribing to 
the contrary, are totally divested of their identity as Federal funds and become 
funds of the State and the expenditure thereof is subject to the laws and regu- 
lations applicable to the expenditure of State funds rather than by Federal laws 
applicable to the expenditure of appropriated moneys by the departments and 
establishments of the Government. 


That this rule is applicable to grants for agricultural extension work 
and for the work carried on by State agricultural experiment stations 
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seems apparent from the language of the controlling statutes. 7 
U.S. C. 341-348; 361-389, Supp. IV. Cf. 25 Comp. Gen. 868 and 36 
Comp. Gen. 84. 

The States, therefore, in disbursing grant funds for purposes within 
the scope of the grant, may not be considered as “agents” of the United 
States; and, except for conditions specified by Congress in the grants, 
they are subject only to the restrictions imposed by State laws and 
regulations on the disbursement of other State funds. If a State, 
under its laws, is required to pay sales taxes on purchases made with 
funds derived from State revenues, we can see no reasonable basis for 
holding that such sales taxes may not likewise apply to purchases 
with funds obtained by the State through a Federal grant, provided 
the terms of the grant do not expressly prohibit the payment of such 
taxes. 

The decision in 14 Comp. Gen. 747, mentioned above and in the 
Assistant Secretary’s letter, was not based on the Constitutional im- 
munity of the United States against local taxation; and, in view of 
the status of the funds here involved and the role of the States relating 
thereto as discussed above, the questions of immunity and whether the 
legal incidence of the tax falls on the vendor or vendee need not be 
considered here. The decision in 14 Comp. Gen. 747 was based on an 
interpretation which we do not now consider to be justified, namely, 
that the payment of State sales taxes on authorized purchases consti- 
tuted a diversion of the funds to a purpose not authorized in the grant. 
We now are of the opinion that the payment of such taxes on other- 
wise valid purchases made to accomplish the purposes of the grant is 
only incidental to the authorized purpose and not, in itself, a separate 
“purpose” outside the scope of the grant. 

You are advised, therefore, that unless a State’s other funds are 
exempt no objection need be made to the payment from these funds 
of such nondiscriminatory sales taxes as may be imposed by the States, 
municipalities, and local authority on services or commodities prop- 
erly procured by the States, as purchasers, to accomplish the purposes 
of the grants as set out in 7 U. S. C. 341-348 ; 361-389, Supp. IV. 

Consequently, the decision in 14 Comp. Gen. 747, so far as it held 
that such payment would constitute an unlawful diversion of the 
funds, is overruled. 


[B-132493] 


Compensation—Increases—Scientific and Professional Per- 
sonnel—Effective Date 
The authority for the establishment of scientific and profession positions in the 


Department of Defense and the fixing of rates of compensation therefor, 5 
U. S. C. 171p, contemplates approval by the Civil Service Commission of both 
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the qualifications of the proposed appointee and the rate of compensation, and 
neither action may be given retroactive effect. 


To the Secretary of Defense, August 5, 1957: 


By letter dated July 8, 1957, with enclosed voucher, the Director, 
Administrative Operations Division, Department of the Navy, re- 
quested advance approval of retroactive salary payment to Dr. Ed- 
ward Harvey Cushing, Deputy Assistant Secretary of Defense 
(Health and Medical). 

The submitted record shows that the position of Deputy Assistant 
Secretary of Defense (Health and Medical) was established and 
salary fixed therefor at $15,000 per annum under authority of the act 
of August 1, 1947, 61 Stat. 715, Public Law 313, 5 U.S.C. 17ip. The 
act of July 31, 1956, 70 Stat. 741, Public Law 854, 5 U. S. C. 171p, 
amended the first section of the act of August 1, 1947, relating to 
salary limitations of specially qualified scientific or professional per- 
sonnel by striking out “$10,000” and “$15,000” and inserting in lieu 
thereof “$12,500” and “$19,000,” respectively. 

Subsequent to this amendment the office of the Secretary of Defense 
determined, on October 4, 1956, that Dr. Cushing was qualified for a 
salary of $17,000 and with approval by the Civil Service Commission 
on November 23, 1956, a pay adjustment was effected on November 
23 to permit him to draw the $17,000 rate from that date. Upon 
administrative determination that the position of Deputy Assistant 
Secretary of Defense (Health and Medical) was analogous to that 
of the Deputy Surgeon General of the United States Public Health 
Service with a yearly compensation of $19,000, action was taken on 
January 8, 1957, to raise the compensation rate of Dr. Cushing to 
$19,000. Civil Service Commission approval was asked for this rate 
on the same date. The Commission approval letter dated February 
13, 1957, preceded salary adjustment to $19,000 as of February 13, 
1957. 

The facts presented show that the requirements of section 501 (hb), 
5 U. S. C. 171p note, 70 Stat. 762, and section 118, 70 Stat. 741, 
5 U. S. C. 171p note, have been met in taking appropriate adminis- 
trative action and in obtaining approval of the Civil Service Com- 
mission and the salary rates effected were in each instance proper on 
the date established. However, the question for decision is whether 
the proper effective date for the new salary rate in each instance 
is the date of administrative determination of entitlement or the 
date of the Commission’s approval of the administrative action. 

The language of the first section of the act of August 1, 1947, 61 
Stat. 715, as amended by section 501 (2) of Public Law 854, 5 U.S.C. 
171p, authorizes the Secretary of Defense to ‘ix the compensation 
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rates of the established positions within the stated limitations with 
the proviso that such rates are subject to approval by the Civil Serv- 
ice Commission. 

We believe that the statute contemplates prior approval by the 
Commission both of the qualifications of the proposed appointee and 
of the compensation, administratively fixed, as conditions precedent 
to appointment of an employee and the payment of his compensa- 
tion, neither of which should be retroactive in effect. The statutory 
requirements are analogous to those provided for appointments to 
the so-called “super grade” classification act positions. To the ex- 
tent that our decision here differs from that of February 26, 1957, 
B-130246, we must point out that the facts before us in that case 
differed materially from those here present and that the action there 
taken to correct an otherwise irregular situation is not to be viewed 
as a precedent. 

Accordingly, we find no basis for increasing Dr. Cushing’s rate 
of compensation retroactively. The voucher transmitted with the 
Director’s letter is retained. 


[B-131940} 


Military Personnel—Disability Retired Pay—Disabilities 
Found Prior to Physical Examination for Promotion 


A Coast and Geodetic Survey officer who was not given a physical examination 
for promotion from grade of lieutenant to lieutenant commander because he was 
undergoing medical treatment and at time of release from the hospital the dis- 
qualifying nature of his physical condition practically eliminated the need for a 
promotion physical examination and who then was given physical examinations 
to determine his eligibility for disability retirement may not have the disqualify- 
ing nature of his disability regarded as havng been found to exist as the result 
of a physical examination for promotion to be entitled to higher retired pay 
based on the grade of lieutenant commander under the fifth proviso of section 
402 (d) of the Career Compensation Act of 1949. 


To the Secretary of Commerce, August 6, 1957: 


The Assistant Secretary of Commerce (Administration) by letter 
of May 21, 1957, has requested decision on two questions concerning the 
disability retirement pay status of Lieutenant Wilbert M. Hellman, 
retired, U. S. Coast and Geodetic Survey, stating that after reading 
our decision of January 10, 1957, B-129668, 36 Comp. Gen. 492 (as it 
relates to the case of Lieutenant Garland Russell Craighead) “it ap- 
pears a revaluation should be made as to the retirement status of 
Lieutenant Hellman, Coast and Geodetic Survey.” 

The letter of May 21, 1957, discloses that Lieutenant Hellman com- 
pleted ten years of service for promotion purposes on December 24, 
1952, thereby becoming eligible, if otherwise qualified, for promotion 
to the grade of lieutenant commander ; that an offer of promotion was 
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not made because Lieutenant Hellman was then receiving medical 
treatment; that on May 19, 1953, the Officer Personnel Board ordered 
Lieutenant Hellman to undergo an examination on or about June 11, 
1953, to determine his fitness for promotion and that the “Report of 
this examination which was received in November 1953, showed him 
to be 60% disabled, and recommended his placement on the temporary 
disability retired list.” Lieutenant Hellman was placed on the tem- 
porary disability retired list effective December 1, 1953. The letter of 
May 21, 1957, further discloses, however, that on June 5, 1953, the 
Officer Personnel Board recommended that Lieutenant Hellman’s 
examination for promotion “be delayed until a report was received of 
his examination of December 11, 1952.” It is shown that the board 
also requested “a review of all records, decisions, and laws to deter- 
mine whether he could be promoted upon retirement.” 

It is further stated in the letter of May 21, 1957, that, since the 
physical condition of Lieutenant Hellman which constitutes the basis 
for placing his name on the temporary disability retired list effective 
December 1, 1953, was not considered as having been found to exist 
under the conditions prescribed in the fifth proviso of section 402 of 
the Career Compensation Act of 1949, 37 U. S. C. 272, he was retired 
with the grade and retired pay of a lieutenant, his permanent rank as 
a commissioned officer of the U. S. Coast and Geodetic Survey. 

Decision is requested on the following two questions: 


1. Should Lieutenant Hellman have been retired with the grade and pay of a 
Lieutenant Commander? 


2. If answer to the first question is affirmative, will your office honor supple- 
mental pay vouchers from December 1, 1953, for him? 


Section 402 (d) of the Career Compensation Act of 1949, 63 Stat. 
818, 37 U.S. C. 272 (d), which was in effect in 1953 when the name of 
Lieutenant Hellman was placed on the temporary disability retired list 
pursuant to the authority contained in section 402 (b), 37 U.S. C. 
272 (b), of that same act, provided in pertinent part that a member 
of the uniformed services whose name was placed upon such list “shall 
be entitled” for a period not to exceed five years “to receive disability 
retirement pay computed, at his election, by multiplying an amount 
equal to the monthly basic pay of the rank, grade, or rating held by him 
at the time of the placement of his name on the temporary disability 
retired list or at the time of his retirement, whichever is earlier, by (1) 
a number equal to the number of years of active service to which such 
member is entitled under the provisions of section 412 of this title, 
multiplied by 214 per centum, or (2) the percentage of his physical 
disability as of the time his name was placed on the temporary dis- 
ability retired list or at the time of retirement, whichever is earlier.” 
The fifth proviso to section 402 (d) read as follows: 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 91 


Provided further, That if the physical disability entitling such .member to 
disability retirement pay is found to exist as a result of a physical examination 
given in connection with effecting a permanent promotion or a temporary promo- 
tion where eligibility for such temporary promotion was required to have been 
based upon cumulative years of service or years of service in rank, grede, or 
rating, the disability retirement pay of such member shall be based upon the basic 
pay of the rank, grade, or rating to which such member would have been promoted 
but for such disability, if such rank, grade, or rating is higher than any other 
rank, grade, or rating upon which such pay is herein authorized to be computed 
and which such member would have been entitled to receive if serving on active 
duty in such rank, grade, or rating: 


The conclusion reached in our decision of January 10, 1957, with 
respect to Lieutenant Craighead’s status under the statutory provi- 
sions above quoted stemmed from the construction placed on those 
provisions by the Court of Claims in the Leonard and Fredrickson 
cases, 131 C. Cls. 91 and 133 C. Cls. 890, respectively. In that connec- 
tion, we stated (at 36 Comp. Gen. 497) : 


It thus appears that the opinion of the Court of Claims is consistent with the 
view that the statute authorizes the retired pay of the higher grade, even though 
the identical disability was found during some earlier examination, if its dis- 
qualifying nature was first determined to exist during the promotion physical 
examination and therefore was “found to exist as a result of a physical examina- 
tion given in connection with effecting a * * * promotion.” That conclusion 
appears to be a tenable and permissible construction of the statute. 


Thus, in applying that construction of the statute to the facts pre- 
sented in Lieutenant Craighead’s situation, we held that : 


* * * while it appears, that the disability (deafness) for which Lieutenant 
Craighead was retired and found disqualified for promotion was of record for 
many years, it was not considered disqualifying until his physical examination 
taken in connection with his promotion from lieutenant to lieutenant commander. 
He therefore is entitled to the retired pay of a lieutenant commander, since his 
disqualifying disability was found to exist as a result of a promotion physical 
examination, even though some degree of deafness had been known to exist for 
ten years, and he was retired on account of that same disability. 


The general rule established in the case of Lieutenant Craighead 
is, of course, for consideration in Lieutenant Hellman’s case. How- 
ever, in order to qualify for the benefits that were prescribed in the 
fifth proviso of section 402 (d) of the Career Compensation Act of 
1949, it must be established that the disqualifying nature of Lieu- 
tenant Hellman’s disability was “found to exist” as a result of a phys- 
ical examination given in connection with effecting a permanent pro- 
motion or a temporary promotion where eligibility for such tempo- 
rary promotion was required to be based upon cumulative years of 
service or years of service in rank, grade, or rating. 

The following additional and pertinent information concerning 
Lieutenant Hellman’s disability retired status appears in the medical 
and personnel records made available to us on our request of June 7, 
1957: 

(1) April 24, 1953. Lieutenant Hellman was discharged from 
further treatment at the U. S. Public Health Service Hospital at San 
Francisco, California, as being “ultimately fit for light duty.” 
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(2) May 28, 19538. Travel Order (Commissioned Officers) De- 
partment of Commerce, U. S. Coast and Geodetic Survey, effective 
May 28, 1953, directed Lieutenant Hellman, then at San Francisco, 
California, to travel when directed by the Supervisor, Western Dis- 
trict, to his home of record at Harvey, Illinois, “to enter on an await 
order status, pending action on the retirement proceedings in your 
case by a Public Health Service Physical Evaluation Board.” 

(3) June 1, 1953. By letter of this date “Subject: Physical Re- 
tirement” addressed to the Director, U. S. Coast and Geodetic Survey, 
Washington 25, D. C., Lieutenant Hellman stated that— 


The U. S. Public Health Service has advised me that they are definitely 
recommending my retirement, as I am only fit for light duty and there is little 
hope that I will ever be fit for full duty. 

s * 


” * + e = 


The U. S. Public Health Service has agreed to expedite the paper work neces- 
sary for my retirement. 

It would be appreciated if I could be returned to sick status pending my 
retirement. 


(4) Under date of July 23, 1953, the Medical Officer in charge of 
the U. S. Public Health Service Hospital at San Francisco, Cali- 
fornia, referring specifically to Lieutenant Hellman’s treatment and 
hospitalization during the two periods from June to August 1952 
and from April 16 to 24, 1953, reported to the Supervisor, Western 
District, U. S. Coast and Geodetic Survey, that “* * * it is felt that 
Mr. Hellman is no longer physically capable of performing the duties 
of an officer in the Coast and Geodetic Survey. It is therefore recom- 
mended that he be given medical retirement from your organization.” 
This information was then forwarded on July 27, 1953, by the Super- 
visor, Western District, to the Director, U. S. Coast and Geodetic 
Survey, Washington, D. C. 

(5) On July 30, 1953, Lieutenant Hellman, then at Harvey, Illinois, 
was instructed by the Acting Director of the U. S. Coast and Geodetic 
Survey to appear before a board of commissioned officers of the Public 
Health Service to be convened at Chicago, Illinois, for examination to 
determine his “physical qualifications for retention or retirement.” 
Also, on the same date the Surgeon General of the Public Health Serv- 
ice was requested to convene at Chicago, Illinois, a board of commis- 
sioned officers of the Public Health Service for the purpose of physi- 
cally examining Lieutenant Hellman “to determine his eligibility for 
retirement under Title IV of the Career Compensation Act.” 

(6) Lieutenant Hellman was examined during the period August 
18, 1953, to September 3, 1953, by a Public Health Service Examining 
Board and on November 3, 1953, a Medical Review Board of the Public 
Health Service further considered Lieutenant Hellman’s status with 
respect to his eligibility for disability retirement under the provisions 
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of Title IV of the Career Compensation Act of 1949. He was found 
to be unfit to perform the duties of his office, as a lieutenant, U.S. Coast 
and Geodetic Survey, by reason of physical disability. 

(7) The first paragraph in letter of April 27, 1955, addressed to the 
Surgeon General, U.S. Public Health Service, by the Acting Director, 
U.S. Coast and Geodetic Survey, reads as follows: 


Lieutenant Wilbert M. Hellman, U. S. Coast and Geodetic Survey, was placed 
on the temporary disability retired list on 1 December 1953 as a result of the 
findings of the U. S. Public Health Service Board of Examiners which convened 
during the period, 18 August to 3 September 1953, in Chicago, Illinois. The Board 
of Examiners recommended Lt. Hellman be re-examined every 18 months. 


At least three basic facts concerning the placement of Lieutenant 
Hellman’s name on the temporary disability retired list effective 
December 1, 1953, clearly appear from the evidence now of record. 
(1) As of May 19, 1953, Lieutenant Hellman had not then undergone 
any physical examination for promotion from the grade of lieutenant 
to lieutenant commander. (2) The disqualifying nature of his physi- 
cal condition had become so evident by April 24, 1953, the date that he 
was released from further treatment at the U. S. Public Health Service 
Hospital in San Francisco, California, as to have practically eliminated 
entirely thereafter any need for a “promotion” physical examination 
to determine his physical fitness to perform the duties of a lieutenant 
commander. (3) The physical examination conducted by the Public 
Health Service Examining Board during the period August 18, 1953, 
to September 3, 1953, inclusive, and the action of the Public Health 
Service Medical Review Board which convened on November 3, 1953, 
in the case, were not promotion physical examinations but related 
solely to making a determination respecting his eligibility for dis- 
ability retirement under Title IV of the Career Compensation Act 
of 1949, based on findings that he was physically unfit to perform the 
duties of his office as a lieutenant in the U. S. Coast and Geodetic 
Survey. 

Therefore, the conclusion is required that the disqualifying nature 
of Lieutenant Hellman’s physical disability was not found to exist as 
a “result” of a promotion physical examination and consequently, his 
status did not fall within the scope of the fifth proviso of section 402 
(d) of the Career Compensation Act of 1949. Hence, it is our view 
that he was properly placed on the temporary disability retired list in 
the grade and with the retired pay of a lieutenant, U. S. Coast and 
Geodetic Survey. 

The first question is answered in the negative and hence no reply is 
required to the second question. 

The medical and personnel records of Lieutenant Hellman are 
returned herewith, marked as requested for delivery directly to the 
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Director, Coast and Geodetic Survey, Department of Commerce, 
Washington 25, D. C., attention “55.” 


[B-132365] 


Military Personnel—Gratuities—Mustering-Out Pay—Evi- 
dence of Continued Service in Army of United States After 
Acceptance of Regular Army Commission 


The acceptance of a Regular Army commission as first lieutenant by an officer 
who is serving on active duty under a commission as Captain, Army of the 
United States, without component, does not terminate the existing commission 
and the fact that the officer’s military record and report of separation show 
him as being separated on the date of his acceptance of the Regular Army 
commission does not in itself alter or change his status insofar as his existing 
commission in Army of the United States, without component, is concerned 
and, accordingly, the officer was not discharged or released for the purpose 
of accepting an appointment in the regular service for entitlement to muster- 
ing-out pay. 


To Lieutenant Colonel N. P. Hanna, Department of the Army, 
August 8, 1957: 

By first endorsement dated June 25, 1957, the Acting Chief of 
Finance, Department of the Army, forwarded your letter of June 
10, 1957, presenting for decision a voucher stated in favor of Delbert 
R. Belcher (presently lieutenant colonel, USAF, 7077A) for muster- 
ing-out pay in the amount of $300, under the provisions of the 
Mustering-Out Payment Act of 1944, based on his service during the 
period December 7, 1941, to July 1, 1947. 

Your request that a determination be made as to the propriety of 
paying the voucher in view of our decisions of October 5, 1956, 
B-129089, 36 Comp. Gen. 283, and March 13, 1957, B-130306, 36 
Comp. Gen. 645. 

The officer apparently is of the opinion that, on the basis of certain 
documents which he has submitted, he is entitled to mustering-out 
pay as claimed. He states, however, “I interpret paragraph 238, 
SO 121, War Department, dated 19 June 1947, as providing that 
any commission in the AUS was not affected, with the exception of 
[terminal leave] promotions made under the provisions of Cir. 10 
or Cir. 140, WD 1946.” He also states “I was appointed a 1st Lieu- 
tenant in the Regular Army on 19 June 1947, under Serial No. AO- 
45081. In addition, I believe that paragraph 23d, SO 121, War De- 
partment, appointed me a Captain, AUS, on 19 June 1947, such grade 
having been held immediately prior to separation.” 

It appears from the record (DD Form 13) that on September 16, 
1942, the claimant accepte! an appointment as a second lieutenant, 
Army of the United States without component; that he was promoted 
to first lieutenant, Army of the United States without component on 
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April 24, 1943, and to captain, Army of the United States without 
component on June 15, 1944; and that he was appointed a first lieu- 
tenant in the Regular Army on June 19, 1947. Submitted with the 
papers is WD AGO Form 53-98, dated February 9, 1948, showing 
that Captain Belcher served as an officer in the Army of the United 
States without component from September 16, 1942, to June 18, 1947. 
Item 7 of that form states “SEPARATION 18 JUNE 1947” and 
Item 12 states “CONTINUING ON ACTIVE DUTY.” The offi- 
cer’s appointment as a first lieutenant in the Regular Army was 
announced by paragraph 23, Special Orders No. 121, War Depart- 
ment, Washington 25, D. C., dated June 19, 1947, which reads, in 
pertinent part, as follows: 


a. Announcement is made of the apmt of the following commissioned officers or 
former commissioned officers AUS in the RA eff this date subj to qualification by 
physical exam as prescribed by AR 40-105 and, in addition, for those officers 
aptd in the AC with an asterisk shown after the RA ASR, subj to qualification 
by physical exam as prescribed by AR 40-110. 

b. Acceptance of this apmt will not affect any existing commission in the AUS 
w/o component with the exception that those commissions now held as a result 
of promotions under the provisions of Cir 10 or Cir 140, WD, 1946 are ad- 
ministratively vacated upon acceptance of RA commission, and apmt in the 
AUS is effected in the gr held immediately prior to processing for relief from AD. 

ce. A former commissioned off aptd in RA by this order or an appointee who 
holds an apmt in the Res or UCUS is bereby aptd in the AUS w/o component in 
the gr held immediately prior to processing for relief from AD with date of 
rank in AUS gr computed to exclude any period of inactive sv as a commis- 
sioned off in accordance with the provisions of sec 127 a (par 8) National 
Defense Act (as amended) and par 4, AR 600-15. The temp appointments in 
the AUS of these officers whose date of rank in the AUS, or whose perm gr and 
date of rank in RA falls within the time limits for officers whose grades have 
already been readjusted or are to be readjusted, are terminated on 30 June 1947, 
or on the date of acceptance of RA commission, whichever is applicable in 
accordance with policies currently in effect on the date of acceptance, and 
officers so affected are aptd in the AUS in the next lower gr. [Italics supplied.] 


It was pointed out in our decision of October 5, 1956, 36 Comp. Gen. 
283, that it was the intent of the Mustering-Out Payment Act of 1944, 
as amended, 38 U.S. C. 691-691g, that mustering-out payment should 
accrue to “reservists” being integrated into the Regular Army, as of 
the date of acceptance of the appointment in the Regular Army, with- 
out regard to the question whether such integration, in any individual 
case, involved a formal discharge or release from active duty or 
whether the formal discharge or release was deemed unnecessary be- 
cause the acceptance of a Regular Army appointment by an officer of 
a reserve component of the Army was considered as having the effect 
of vacating his reserve commission. In our decision of March 13, 
1957, 36 Comp. Gen. 645, in answer to question la, we said that the 
acceptance of a Regular Army commission does not terminate an exist- 
ing commission in the Army of the United States. See Digest of 
Opinions, Judge Advocates General of the Armed Forces (1953-54), 
Vol. 3, Officers, sec. 141, page 595. We concluded that since the mem- 
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ber described in question 1a could have continued to hold his commis- 
sion in the Army or Air Force of the United States after his appoint- 
ment in the regular service it was our view that unless such appoint- 
ment or some other official order expressly provided for termination 
of the commission in the Army or Air Force of the United States 
without component, at the time of the member’s acceptance of an ap- 
pointment in the regular service, the member could not be considered 
as having been discharged or released within the meaning of the stat- 
ute so as to be entitled to mustering-out pay. 

The mere fact that the officer’s military record and report of separa- 
tion (WD AGO Form 53-98) showed him as being separated on June 
18, 1947, did not, in itself, alter or change his status insofar as his 
existing commission in the Army of the United States without compo- 
nent was concerned. Captain Belcher had no reserve commission to 
vacate when he accepted his commission in the Regular Army and 
continued on active duty. At the time of his appointment in the 
Regular Army on June 19, 1947, he was serving under an appointment 
as captain in the Army of the United States without component and 
such appointment was not one which was made under the provisions 
of Circular 10 or Circular 140, War Department, 1946. Hence, his 
appointment in the Regular Army was subject to the express provision 
in paragraph 23b of Special Orders No. 121 that “Acceptance of this 
apmt will not affect any existing commission in the AUS w/o compo- 
nent.” We must conclude, therefore, that the claimant’s commission 
as captain in the Army of the Unted States without component was not 
terminated on June 18, 1947, and that, accordingly, he was not dis- 
charged or released for the purpose of accepting an appointment in the 
regular service, within the meaning of the statute, so as to be entitled 
to mustering-out pay. 

Payment is not authorized on the voucher which is being retained 
here. 


[B-131402] 


Government Corporations—Leases for Office Space—dAd- 
ministrative Expenses—Advertising Statute Compliance 


Inasmuch as rent for regional office space leased by a Government corporation— 
wholly-owned or mixed-ownership—is an administrative expense, the solicita- 
tion for the lease of the space must be advertised in accordance with the re- 
quirements of section 3709, Revised Statutes, 41 U.S. C. 5. 


To Walter S. Hilborn, August 9, 1957: 

Further reference is made to your letter of April 5, 1957, question- 
ing the authority of the Federal National Mortgage Association 
(FNMA) to disregard the low bid of Milliron, your client, and to 
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negotiate a lease with a higher bidder for 20,000 feet of space in Los 
Angeles, California. 

FNMA is a Government corporation. The freedom with which a 
Government corporation can act depends upon the language in the 
corporation’s charter and in the general laws pertaining to Govern- 
ment corporations. 

The Federal National Mortgage Association was rechartered in 
1954. Section 309 (a) of the Charter Act, 68 Stat. 620, 12 U.S. C. 
1723a (a), provides, insofar as pertinent, that FNMA shall have the 
power— 


* * * to enter into and perform contracts, leases * * * on such terms as it 
may deem appropriate * * * with any person, firm, association, or corpora- 
tle: * 


While FNMA was thus granted broad authority to enter into and 
perform leases and to determine the amount of its corporate obliga- 
tions, such authority was limited by the “Savings Clause” of section 
309 (b), 12 U. S. C. 1723a (b), as follows: 


Except as may be otherwise provided in this title, in the Government Cor- 
poration Control Act, or in other laws specifically applicable to Government 
corporations, the Association shall determine the necessity for and the char- 
acter and amount of its obligations and expenditures and the manner in which 
they shall be incurred, allowed, paid, and accounted for. 


The Reorganization Act of 1949, 63 Stat. 203, 5 U. S. C. 1332 et seq., 
authorized the President to examine the organization of all Gov- 
ernment agencies and to effectuate necessary changes. Section 7 of 
of the act, 63 Stat. 205, 5 U. S. C. 1332-5, includes “Government cor- 
porations” within the meaning of the term “agency.” 

Pursuant to the authority contained in the act, President Truman 
transferred to the Administrator of General Services all the respec- 
tive agencies’ functions with respect to acquiring space in buildings 
by lease. Section 1 of Reorganization Plan No. 18 of 1950, 64 Stat. 
1270, 5 U. S. C. 1832-15 note and 40 U. S. C. 304¢ note. The Admin- 
istrator was authorized to delegate his authority. Section 3, ibid. 

By letter dated June 6, 1956, to the President of FNMA, the Ad- 
ministrator of General Services authorized FNMA to acquire general 
purpose space without reference to the General Services Administra- 
tion. However, FNMA was invited to avail itself of the General 
Services Administration’s centralized procurement service, if it so 
desired. Subsequently, FNMA requested the General Services Ad- 
ministration to solicit bids for 20,000 feet of space in Los Angeles, 
California. The bid of Milliron was the lowest responsive bid re- 
ceived; however, FNMA chose not to avail itself of any of the bids 
obtained by the General Services Administration and negotiated a 


468020 O-58—9 








98 DECISIONS OF THE COMPTROLLER GENERAL (37 


lease with another bidder, apparently because it found the premises 
and location more suited for the corporation. 

In our view, the action of the corporation in making an award to 
other than the lowest responsible bidder conforming with the adver- 
tised requirements was improper. By the terms of section 309 (b) 
of the Charter Act, supra, FNMA is subject to the “laws specifically 
applicable to Government corporations.” The advertising require- 
ments of section 3709, Revised Statutes, as amended, 41 U. S. C. 5, 
are applicable to the administrative expenses of wholly-owned Gov- 
ernment corporations. Section (c) of the act of August 2, 1946, 
60 Stat. 807, 809, 41 U. S.C. 5 note. Generically speaking, FNMA is 
a wholly-owned Government corporation. Section 101 of the Gov- 
ernment Corporation Control Act, as amended, 31 U. S. C. Supp. 
II 846. And there would seem to be no doubt that the leasing of 
office space for a FNMA regional office is an administrative expense. 
Therefore, the contract for leasing quarters should have been awarded 
in accordance with the requirements of section 3709, Revised Statutes. 

We have ascertained that FNMA has negotiated a lease with a 
bidder who was not the lowest bidder under the General Services 
Administration invitation and has moved into the premises covered 
by that lease. 

In these circumstances, we do not feel that we would be justified 
in having the lease voided at this time. However, the matter is being 
brought to the attention of FNMA for such action as may be neces- 
sary to assure that in future cases awards will be made properly. 


[B-131402] 


Federal National Mortgage Association—Applicability of 
General Services Administration Building, Etc., Regulations 


Under Reorganization Plan No. 18 of 1950, all functions of wholly owned and 
mixed-ownership Government corporations relating to the acquisition of space 
in buildings by lease and the assignment of space in buildings for use by these 
corporations were transferred to the General Services Administration. 
Although the Federal National Mortgage Association Charter Act, by which the 
corporation status was changed from a wholly-owned to a mixed-ownership cor- 
poration, provides broad contract authority, it specifically limits the corporation’s 
powers by the application of the Government Corporation Control Act and Gov- 
ernment corporation laws generally so that the laws and regulations relating to 
building functions performed by General Services Administration for Government 
agencies, including corporations, may be regarded as having been incorporated 
by reference in the Charter Act and made applicable to the Federal National 
Mortgage Association. 


To the Administrator, General Services Administration, August 9, 
1957: 

Reference is made to your letter of July 2, 1957, which reported on 
the leasing activity of the Federal National Mortgage Association 
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(FNMA) in Los Angeles, California, and requested a decision clari- 
fying the status of FNMA as a Government corporation. 
In particular you request a decision on the following questions: 


1. Does the subsequent grant of independent leasing authority to FNMA as 
contained in its Charter Act exempt it from the provisions of Reorganization 
Plan No, 18? 

2. If the answer to the first question is in the negative, did Reorganization 
Plan No. 18 transfer to GSA all functions of mixed-ownership Government 
corporations with respect to acquiring space in buildings by lease and with respect 
to assigning and reassigning space in buildings for use by agencies? 

8. If the answer to the second question is in the negative, is the designation of 
FNMA as a wholly owned Government corporation in 31 U. 8S. C. 846 conclusive 
in establishing its character for the purpose of determining its susceptibility to 
GSA regulations issued or to be issued in implementation of Reorganization 
Plan No. 18 of 1950 relating to leasing functions of Government corporations? 

4. If the answer to the third question is in the negative, may FNMA in the 
application of GSA regulations referred to in said question be considered a mixed- 
ownership corporation? 


The Reorganization Act of 1949, 63 Stat. 203, 5 U.S. C. 1332 et seq., 
authorized the President to examine the organization of all Govern- 
ment agencies and to effectuate necessary changes. Section 7 of the 
act, 63 Stat. 205, 5 U.S. C. 1332-5, includes “Government corporations” 
within the meaning of the term “agency.” 

Pursuant to the authority contained in the act, President Truman 
transferred to the Administrator of General Services all the respective 
agencies’ functions with respect to acquiring space in buildings by 
lease. Section 1 of Reorganization P!«n No. 18 of 1950, 64 Stat. 1270, 
5 U.S. C. 1332-15 note and 40 U.S. C. 304¢e note. The Administrator 
also was authorized to delegate his authority. Section 3, ibid. 

Pursuant to Reorganization Plan No. 18 of 1950, supra, and other 
related acts (see GSA Reg. 2-IT-101.02), the Administrator issued a 
regulation, 44 C. F, R. 102.1, which provided that the General Services 
Administration would perform for executive agencies, including 
wholly-owned Government corporations, all functions with respect to 
acquiring general-purpose space in buildings by lease, including the 
execution of all leases and related contracts. On December 15, 1953, 
by the issuance of GSA Reg. 2-III-102.01a, the original regulation 
was amended to provide that the General Services Administration 
would perform for the agencies all functions, including the execution 
of the necessary documents, with respect to acquisition by lease of 
space in buildings. Inasmuch as this regulation was issued under the 
authority of the Reorganization Act of 1949, section 7 of which in- 
cludes “Government corporations” within the meaning of the term 
“agency,” we must, in the absence of any indication of a contrary 
intent, construe the term “agencies,” as used in GSA Reg. 2-III-102.- 
Ola, supra, as including corporations. 

In 1954, FNMA, a wholly owned Government corporation, was 
rechartered as a mixed-ownership corporation. Section 309 (a) of 
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the FNMA Charter Act, 68 Stat. 620, 12 U.S. C. 1723a (a), provides, 
insofar as pertinent, that the corporation shall have the power— 


* * * to enter into and perform contracts, leases, * * * on such terms as it 
may deem appropriate * * * with any person, firm, association, or corpora- 
tion; © * © 
The broad authority of this section is limited by section 309 (b) of 
the Charter Act, 68 Stat. 620-621, 12 U. S. C. 1723a (b) which 
provides: 

Except as may be otherwise provided in this title, in the Government Corpora- 
tion Control Act, or in other laws specifically applicable to Government corpora- 
tions, the Association shall determine the necessity for and the character and 


amount of its obligations and expenditures and the manner in which they shall 
be incurred, allowed, paid, and accounted for. 


Since the Reorganization Act of 1949, Reorganization Plan No. 18, of 
1950, and the pertinent GSA regulations are applicable to Govern- 
ment corporations, it is our opinion that they were incorporated by 
reference into FNMA’s 1954 charter. 

Section 202 of the Charter Act, 68 Stat. 622, 31 U.S. C. Supp. IT, 846 
note, provides: 


The Federal National Mortgage Association, established pursuant to the 

provisions of title III of the National Housing Act as in effect prior to July 1, 
1948, and named in section 101 of the Government Corporation Control Act, as 
amended, shall be the body corporate referred to in section 302 of title III of 
the National Housing Act of 1954. 
Section 101 of the Government Corporation Control Act, as amended, 
31 U. S. C. Supp. II 846, includes FNMA within the meaning of the 
term “wholly owned Government corporation.” Therefore, although, 
under its 1954 Charter Act FNMA is organically a mixed-ownership 
corporation, section 202 of the Charter Act, supra, evidences the intent 
of the Congress that generically FNMA is to continue to be classed as 
a wholly owned Government corporation. For the purpose of inter- 
preting statutes and regulations containing the phrase “wholly owned 
Government corporation,” section 101 of the Government Corpora- 
tion Control Act, supra, controls, in the absence of a clear indication 
of a contrary legislative intent. Also, whether a corporation is wholly 
owned by the Government or is mixed-ownership, it is still a Govern- 
ment corporation. See 25 Comp. Gen. 7. 

Section 309 (b) of the FNMA Charter Act made Reorganization 
Plan No. 18 applicable to the corporation. Accordingly, your first 
question is answered in the negative. 

Inasmuch as the term “Government cor, ration” includes wholly 
owned Government corporations and mixed-ownership corporations 
Reorgnization Plan No. 18 can be considered to have transferred to 
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GSA all functions of mixed-ownership corporations with respect to 
acquiring space in buildings by lease and with respect to assigning and 
reassigning space in buildings for use by agencies. Accordingly, your 
second question is answered in the affirmative and no answers are 
required for questions 3 and 4. 

Enclosed for your information is a copy of our letter of today to 
the attorney for Milliron who protested FNMA’s disregard of Mill- 
iron’s low bid for 20,000 feet of space in Los Angeles, California. 

A copy of this decision is being transmitted to the President of 
FNMA. 


[B-132458] 


Federal Employees—Compensation From Appropriated and Other 
Funds—Life Insurance—Government’s Contribution 


Federal employees who are compensated from a pooling of Federal funds and 
other funds under cooperative agreements for predatory animal and rodent 
control activities should not be precluded from participation in the life insur- 
ance program provided by the Federal Employees’ Group Life Insurance Act of 
1954, and, therefore, Department of the Interior appropriations available for 
such control activities may be used to pay the Government’s contribution toward 
the life insurance premium payments. 


To the Secretary of the Interior, August 12, 1957: 

On July 9, 1957, the Acting Secretary requested our decision con- 
cerning the availability of your Department’s predatory animal and 
rodent control activities appropriation for the purpose of making the 
Government’s contribution toward premium payments of certain 
Mammal Control Agents under the Federal Employees Group Life 
Insurance Act of 1954, 68 Stat. 738, 5 U.S. C. 2094 (b). 

The cited act provides: 

For each period in which an employee is insured under a policy of insurance 
purchased by the Commission as authorized in section 7 of this Act, there shall be 
contributed from the respective appropriation or fund which is used for payment 
of his salary, wage, or other compensation (or in the case of an elected official, 
from such appropriation or fund as may be available for payment or other sal- 
aries of the same office or establishment) a sum computed at a rate determined 


by the Commission, but not to exceed one-half the amount withheld from the 
employee under this section. [Italics supplied.] 


Mammal Control Agents are Federal employees employed in a coop- 
erative program under 7 U. S. C. 426, and 16 U.S. C. 661-666. 

The cooperative program for control of predatory animals and 
injurious rodents is supervised by the United States Fish and Wildlife 
Service and financed in part by the Service from Federal appropria- 
tion and in part by funds of the cooperators, which may be states, 
counties, or livestock associations. Federal funds are provided by the 
annual Interior Department appropriation ucts. Cooperators’ funds 
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in some cases are contributed to and disbursed by the Service but in 
other cases are disbursed directly by the cooperators. In some cases 
the salary of the employee is paid for certain periods by the Service 
and for other periods by the cooperating unit directly to the employee. 

The problem submitted is occasioned by the refusal of certain of 
the cooperators to allow contributions for Federal Employees Group 
Life Insurance from their funds. The Acting Secretary points out 
that inasmuch as the agreements under which these employees serve 
result in the pooling of all funds, the net effect is the same whether 
the insurance contribution is paid from the Department’s appropria- 
tion or by the cooperator. We have been informed that the Service 
and the cooperators agree upon a certain program of expenditures for 
salaries, equipment, supplies, etc., the total amount of which will be 
financed by a specific amount from either party. To the extent that 
the expenditures for any one item are made from funds of one party, 
the funds of the other party are available for the expenditure for other 
items so that if the employer’s contributions for Federal Employees 
Group Life Insurance -were paid by the cooperator instead of the 
Service an equal amount of Federal funds would be available for 
other expenses of the cooperative work. Because the total cost to each 
party is limited by the amount it has agreed to contribute, the charging 
of the entire cost of specific items to either fund instead of a proper 
proportion of all items to each fund will not increase the overali cost 
to either party. 

A search of the legislative history of the Federal Employees’ Group 
Life Insurance Act of 1954, fails to disclose a clear expression on the 
part of Congress so far as concerns contributions in a situation of this 
kind. However, the President of the United States in his message to 
the Congress has made clear the need for an insurance program of this 
type for Federal employees. In his message of May 19, 1954, found 
in House of Representatives Document No. 398 of the 2d Session of 
the 83d Congress, he stated, “By means of this plan, Government 
workers could supplement their own insurance programs at minimum 
expense. The cost of the plan would be shared by the Government 
and participating employees, each agency paying from existing appro- 
priation about half of its employees costs.” Obviously, the Congress 
followed his recommendation so far as the Government’s contribution 
is concerned in its enactment of Public Law 598, 68 Stat. 738. 

Consequently, in view of the fact that the Government’s contribution 
toward the insurance program will in no way increase the Govern- 
ment’s obligation under the cooperative agreement and will call for no 
further obligation of the Department’s appropriation in carrying out 
the purpose of the rodent control activities and because of the liberal 
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intent of the President in recommending and the Congress in enacting 
the Federal Employees’ Group Life Insurance Act of 1954, we feel 
that the fact that these Federal employees are compensated from what 
is in effect a pooling of the funds should not preclude their participa- 
tion in this insurance program. 

Therefore, we would not object to the payment of the Government’s 
share of the insurance premium for Mammal Control Agents from 
your Department’s annual appropriation for such program. 


[B-132285] 


Military Personnel—Pay and Allowances for Travel Time— 
Pay for Unused Leave—Mustering-Out Pay 


Although under the Career Compensation Act of 1949, as amended by the act 
of July 12, 1955, a Reserve member of the armed services may be paid pay and 
allowances for travel time incident to release from active duty prior to de- 
parture home from the last duty station, if the member dies prior to expira- 
tion of the travel time, the member’s right to pay and allowances ceases on the 
day of death and any overpayment should be collected from the member's 
estate. 


The right of a Reserve member of the armed services to mustering-out pay under 
sections 501 and 502 of the Veterans’ Readjustment Assistance Act of 1952 and 
to pay for accrued leave under section 4 (c) of the Armed Forces Leave Act 
of 1946, as amended, only arises at the time of final discharge from active 
service, and payment of mustering-out pay and pay for accrued leave is not 
authorized prior to departure from the last duty station. 


To the Secretary of Defense, August 13, 1957: 


Further reference is made to letter of June 19, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting decision 
on several questions discussed in the enclosure (Committee Action 
No. 187, Military Pay and Allowance Committee, Department of 
Defense) relating to the payment of pay and allowances for travel 
time, unused leave, and mustering-out pay for reserve members prior 
to departure from last duty station incident to release from active 
duty. 

The questions on which decision is requested are as follows: 


1. Are the services authorized to pay otherwise appropriate amounts for 
(1) pay and allowances for travel time, (2) unused leave, and (3) mustering- 
out pay, prior to a reserve member's departure from his last duty station? 

2. If the answer to question 1 is affirmative and the reserve member con- 
cerned dies prior to the expiration of the time authorized for his travel home, 
the following questions arise: 

(a) Must the services attempt to collect from the reserve member’s estate 
all or any portion of the amounts paid for (1) pay and allowances for travel 
time, (2) unused leave, or (3) mustering out pay? 

(b) May the services pay otherwise appropriate second and third installments 
of mustering-out pay to the reserve member’s survivor? 


Section 201 (d) of the Career Compensation Act of 1949, as 
amended, 37 U.S. C. (Supp. IV) 232 (d), provides that in accordance 
with regulations prescribed by the President, in the case of members 
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of the uniformed services called or ordered to extended active duty in 
excess of thirty days, “active duty shall include the time required to 
perform travel * * * from last station to home” by the mode of trans- 
portation authorized in orders, and, under the provisions thereof as 
added by the act of July 12, 1955, 69 Stat. 294, 37 U. S. C. 232, that: 


Any pay and allowances authorized by this Act which will lawfully accrue to 
members for their return home incident to release from active duty or training 
duty may be paid to such members prior to their departure from their last station 
incident to such release, without regard to the actual performance of such travel. 


It appears clear that under such provisions of law and Presidential 
regulations a member of a reserve component who is ordered to active 
duty for the prescribed period continues in an active duty status until 
the expiration of the necessary travel time to his home incident to his 
release from active duty. 

Section 4 (c) of the Armed Forces Leave Act of 1946, as amended, 
87 U.S. C. 33 (c), authorizes compensation to a member for unused 
leave “standing to his credit at time of discharge,” on the basis of the 
pay and allowances applicable to such member “on the date of dis- 
charge” and the term “discharge” is defined in section 2 (b) of that act, 
as amended, 37 U.S. C. 32 (b), as including a release from active duty 
under honorable ae Sections 501 and 502 of the Veterans’ 
Readjustment Assistance Act of 1952, 38 U. S. C. 1011, 1012, authorize 
the payment of mustering-out pay to each member of the Armed 
Forces as there provided “who is discharged or relieved from active 
service under honorable conditions,” payment to be made “at the time 
of final discharge or ultimate relief from active service” and one or 
two months after that time, if payable in installments. Since the 
latter provisions of law expressly direct the payment of mustering-out 
pay at and after the time of release from active duty, such payments 
are not authorized to be made before that time. Similarly, since a 
reserve member’s right to pay for accrued leave is based on the accrued 
leave standing to his credit at the time of his telease from active duty 
and section 3 (a) of the 1946 leave act, as amended, 37 U.S. C. 31 (a), 
provides that “Any leave so accumulated shall not, however, survive 
death occurring during active military service,” it does not appear that 
the Congress intended that compensation for accrued leave should be 
paid prior to a reserve member’s release from active duty. Since a 
reserve member remains in an active duty status until expiration of the 
necessary travel time to his home, payment for accrued leave and 
mustering-out pay prior to his departure from his last station is not 
authorized by law. 

In contrast with the last two cited provisions of law, express provi- 
sion is made in the act of July 12, 1955, with respect to the pay and 
allowances payable under the Career Compensation Act of 1949, 37 
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U.S. C. 231, permitting payment prior to departure from last station 
incident to release from active duty. Prior to that time travel and 
transportation allowances were authorized to be paid on release from 
active duty without regard to whether or not travel was performed to 
the home and the specific provisions contained in the act of July 12, 
1955, were considered necessary to permit advance payment of other 
pay and allowances authorized under the 1949 act for the travel time 
toa member’s home. In the absence of a similar provision relating to 
mustering-out pay and pay for accrued leave, question 1 is answered 
in the affirmative only as to pay and allowances for travel time. 

With respect to whether the services must collect all or any part of 
the amount paid as pay and allowances for the travel time to the 
home in cases where a reserve member dies prior to the expiration of 
time authorized for his travel home, the language in section 201 (d) 
of the 1949 act, as amended, 37 U. S. C. 232 (d), which authorizes 
payment of such pay and allowances “without regard to the actual 
performance of such travel,” must be read in connection with other 
provisions in that section which limit entitlement to basic pay to 
periods “when on the active list, when on active duty” and which au- 
thorize payment of pay and allowances “authorized by this Act which 
will lawfully accrue to members for their return home.” Construed 
together such statutory provisions appear to contemplate the accruing 
of pay and allowances on a day to day basis as earned while in an 
active duty status. While advance payment is authorized based on 
authorized travel time to the home, if death occurs prior to the ex- 
piration of the travel time, a reserve member's right to pay and allow- 
ances ceases on the day of his death and any overpayment should be 
collected from his estate, if it is not otherwise refunded. Question 
2 (a) (1) is answered in the affirmative. 

Concerning the observations that if payment of mustering-out pay 
and pay for accrued leave is not permitted prior to departure from 
last station, the resulting delay would be purposeless unless safe- 
guards were instituted to avoid paying members who may die en route, 
and that to establish such safeguards it would be necessary to require 
the submission of a claim for such amounts from the members in- 
volved in every case, it is our view that such course of action would 
not be required. Reserve members who might die en route home after 
a tour of duty would be few in number and the amounts involved 
which might come into the possession of the administrator or executor 
of the estate in such cases, and which could not be collected from the 
estate, would be very small in comparison with the cost of processing 
the one million or more claims per year that would be received under 
the suggested safeguarding procedure, 
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[B-152395] 


Federal Employees—Downgrading—Salary Retention Ben- 
efits—Effect of Transfer to Different Installation 


In the determination of whether employees who are transferred to different fa- 
cilities may be regarded as remaining in the same position for entitlement 
to the salary retention benefits of the act of June 18, 1956, 5 U. S. C. 1107, in 
downward reclassification actions, the character of the employees’ assigned 
work before and after transfer is for consideration rather than the location 
or type of facility; and, therefore, if the transfers involve nothing more than 
location changes or if in fact the employees’ assigned work is not materially 
changed as result of the transfer, the employees are entitled to the salary 
retention benefits. 


To the Secretary of Commerce, August 13, 1957: 

Your Assistant Secretary’s letter of June 28, 1957, requests our 
decision concerning the application of the salary retention pro- 
visions of the act of June 18, 1956, 70 Stat. 291, Public Law 594, 
5 U.S. C. 1107, in the case of certain employees of the Civil Aero- 
nautics Administration who are transferred under one or the other 
of the two sets of circumstances outlined in that letter. 

The letter says that in the performance of its air traffic control 
function under section 302 of the Civil Aeronautics Act, 49 U. S. C. 
452, the Civil Aeronautics Administration often transfers Airways 
Operation Specialists between air navigation facilities of different 
types and at different locations. The employees involved in the 
first set of circumstances are those who receive transfers of location 
only and perform identical duties in identical air navigation facili- 
ties at their new locations. The employees involved in the second set 
of circumstances receive transfers to different types of facilities as 
well as to different locations but, after their transfers, perform the 
same duties or at least the same basic, primary duties with changes in 
minor or incidental duties only. 

As pointed out in your Assistant Secretary’s letter, Public Law 
594 entitles an employee to retain his existing rate of compensa- 
tion after a downward reclassification occurring after the date of 
enactment of such law only if, among other things, he has “held such 
position for a continuous period of not less than two years ending 
immediately prior to the date of such reclassification.” The only 
question presented is whether an employee remains in the same 
position within the meaning of the quoted statutory language follow- 
ing his transfer to another facility under each of the two sets of 
circumstances described. 

While Public Law 594 contains no definition of the term “position,” 
that law is an amendment to the Classification Act of 1949, 63 Stat. 
954, 5 U. S. C. 1091, and therefore it is appropriate to look to section 
301 of the Classification Act to determine the scope and meaning of 
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the term. Section 301 provides that “For the purposes of this Act, 
the term (1) ‘position’ means the work, consisting of the duties and 
responsibilities, assignable to an officer or employee.” 

Under that statutory definition of the term, “position,” it is evi- 
dent that the character of an employee’s assigned work before and 
after his transfer would determine whether his position had been 
changed as a result of such transfer. The location where his work is 
performed is immaterial and the type of facility in which such work 
is performed would seem to be material only as an aid in determining 
whether the character of the employee’s work had in fact been 
changed. Hence under the first set of circumstances, involving noth- 
ing more than changes of location, the employees reasonably may be 
regarded as remaining in the same positions following their transfers. 

Likewise under the second set of circumstances no change in a 
position would occur unless as a factual matter the employee’s as- 
signed work is changed materially. If no material change in the 
character of an employee’s work occurs as a result of such transfer, 
he too may be regarded as occupying the same position for purposes 
of the quoted provisions of Public Law 594. The question whether 
a material change occurs in an employee’s assigned work as a result 
of any such transfer is one of fact to be determined in each individual 
case and is a matter primarily for the consideration of the employing 
agency and the Civil Service Commission. 


[B-132501] 


Federal Employees—Stationed in Panama—Reimburse- 
ment to Canal Zone Government for Health, Ete., Services 


Federal employees who are stationed in areas contiguous to the Canal Zone as 
well as those in the Canal Zone are subject to the provisions of section 107 of 
the Civil Functions Appropriation Act, 1955, 68 Stat. 335, which requires 
Government agencies to reimburse the Canal Zone Government for that portion 
of the cost of furnishing education, and hospital and medical care to employees 
and their dependents which is not recovered through assessment of charges to 


the employees themselves. 
To J. J. Hanagan, Department of Commerce, August 13, 1957: 

Your letter of June 25, 1957, file 24-22.1, requests our decision 
whether Canal Zone Government invoice No. 4-3-82 of April 9, 1957 
in the amount of $22, for outpatient medical care (polio inoculations) 
furnished during March 1957 to Mr. Malcolm V. Gordon and his de- 
pendents, may be paid from appropriated funds. 

You report that Mr. Gordon, an employee of the Bureau of Public 
Roads, is assigned to the Inter-American Highway Project in Panama 
and is serving under a two-year employment contract executed prior 
to his departure from the United States. He has resided in Panama 
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City, Panama, his official headquarters, since his arrival there, Jan- 
uary 22, 1956. 

Section 105 of the Civil Functions Appropriation Act, 1954, as 
amended by section 107 of the Civil Functions Appropriation Act, 
1955, 68 Stat. 335, provides, in pertinent part, that: 


* * * Amounts expended by the Canal Zone Government for furnishing 
education, and hospital and medical care to employees of agencies of the United 
States and their dependents * * * Jess amounts payable by such employees and 
their dependents hereafter shall, notwithstanding any other provision of law, be 
fully reimbursable to the Canal Zone Government by such agencies. The ap- 
propriation or fund of any such other agency bearing the cost of the compensa- 
tion of the employee concerned is hereby made available for such reimburse- 
ments. [Italics supplied. ] 


Since Mr. Gordon is not stationed in and does not reside in the Canal 
Zone, but rather in an area contiguous thereto, a preliminary question 
arises as to whether the Canal Zone Government properly may bill 
the Bureau of Public Roads for medical costs in excess of the amounts 
payable by such employee and his dependents. 

Section 107 originally was enacted into law by the Congress as 
section 105 of the Civil Functions Appropriation Act, 1954, 67 Stat. 
202. It was remedial legislation and was enacted for the express 
purpose of correcting the extent of the subsidization of other Govern- 
ment agencies by the Canal Zone Government with respect to the 
furnishing of education, and hospital and medical care to the em- 
ployees of those agencies. 

During the hearings before the Subcommittee of the Committee on 
Appropriations, House of Representatives, 83d Congress, 1st Session, 
concerning the bill that later became the Civil Functions Appropria- 
tion Act, 1954, supra, the extent of the Canal Zone Government’s 
subsidization of those services was discussed. For example, the Gov- 
ernor of the Canal Zone was questioned by a member of the subccm- 
mittee, as follows (page 144) : 

Mr. Hanp. Do I understand that you serve a population—medical hospitals 
and clinical care—of approximately 50,000? 

Governor SEYBOLD. Yes. 

Mr. Hanp. What treaty obligations do we have, if any, with respect to the 
persons in the Republic of Panama? 

Governor SEYBOLD. Well, of course, we take care of employees of the American 


Government in the Panama area, the Department of State and the point 4 
group. * * * [Italics supplied.] 


The House Committee on Appropriations, in House Report No. 450, 
83d Congress, 1st Session, pages 14 and 15, expressed alarm at the 
extent of the subsidization and included in the bill language to provide 
that services of this nature furnished by the Canal Zone Government 
to employees of other Government agencies would be fully reimburs- 
able by the using agencies, and the proposed language subsequently 
was enacted as section 105 of the 1954 Act. 
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Early in 1954, the Secretary, Panama Canal Company, requested 
our decision as to whether under section 105, the Canal Zone Govern- 
ment was entitled to reimbursement for school and hospital services 
used by other Government agencies operating in the Canal Zone and 
in the adjacent Republic of Panama. In our decision of March 3, 
1954, B-118229, to the Governor of the Canal Zone, we held that, with- 
out express statutory authority, the appropriations of any department 
or agency were not available to reimburse the Canal Zone Goverament 
for free medical care or hospitalization furnished its employees, since 
section 106 of the 1954 Act, which denied free medical care and hospi- 
talization at Government expense to employees of the Canal Zone 
Government and the Panama Canal Company, negatived the concept 
that free medical care or hospitalization may be furnished employees 
of any other Government department or agency operating in the 
Canal Zone or in the Republic of Panama. 

Early in 1955, during the hearings before the Subcommittee on 
Appropriations, United States Senate, 83d Congress, 2d Session, on 
H. R. 8763, which later was enacted into law as the Civil Functions 
Appropriation Act, 1955, supra, the Governor of the Canal Zone com- 
mented on section 105 of the 1954 Act, as follows (page 1536) : 


The application of section 105 of the 1954 appropriation act has involved 
some problems which deserve further consideration by the committee. These 
problems concern the extent of the obligation of other agencies to reimburse 
the Canal Zone Government for school and hospital services, and the impact 
on certain groups of Canal Zone residents of new policies of recovering the 
cost of hospital services. 

Prior to the adoption of section 105 the Canal Zone Government, as a part 
of the local government of the Canal Zone, furnished free primary and sec- 
ondary education for children of all residents of the Canal Zone and of em- 
ployees of the United States Government in the adjacent territory of the Re- 
public of Panama. Hospital service was furnished without charge to employees 
of the canal agencies, and at reduced rates, depending on the ability of the 
head of the family to pay, to families of canal employees and to employees 
of other Government agencies and their families. Other Government agencies 
which were authorized by law to reimburse the local government for the cost 
of these services furnished to their personnel did so to the extent of that 
authorization. Section 105 of the 1954 appropriations act provides that 
amounts expended by the Canal Zone Government in providing school and 
hospital services for Government agencies other than the Panama Canal Com- 
pany and Canal Zone Government hereafter shall, notwithstanding any other 
provision of law, be fully reimbursable to the Canal Zone Government by such 
other agencies. 

[Italics supplied. ] 


After consideration of this and other testimony relating to the ex- 
tent and the operation of the subsidization, the Senate amended sec- 
tion 105 of the 1954 Act and the amendment was enacted into law 
as section 107 of the Civil Functions Appropriation Act, 1955, supra. 
Significantly, at page 25 of Senate Report 1373, 83d Congress, 2d 
Session, in which is discussed the reasons for the amendatory lan- 
guage, no finite distinction is made between employees of the Gov- 
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ernment residing in the Canal Zone and in its contiguous area. Thus, 
both in considering section 105 of the 1954 Act and section 107 of 
the 1955 Act, the Congress was aware that education, and hospital 
and medical services had been furnished to employees of Government 
agencies and their dependents who were located in an area contiguous 
to the Canal Zone. 

Since the prime purpose of this remedial legislation was to reduce 
the extent of the Canal Zone Government’s subsidization of these 
services, and in the absence in the pertinent legislative histories of 
any clear indications to the contrary, we are of the opinion that em- 
ployees of Government agencies stationed in an area contiguous to 
the Canal Zone were intended to be included within the coverage of 
section 107 of the Civil Functions Appropriations Act, 1955, supra. 
Therefore, the Canal Zone Government properly may bill the Bu- 
reau of Public Roads for the unrecovered costs of medical services 
furnished to Mr. Gordon and his dependents. 

Section 107 generally requires Government agencies to reimburse 
the Canal Zone Government for that portion of the cost of furnish- 
ing the indicated services to employees of such agencies and their 
dependents which is not recovered through assessment of charges 
to the employees themselves. See decision of January 18, 1956, 
B-124786, to the Governor of the Canal Zone, and 34 Comp. Gen. 
510. However, we note that there is nothing in the voucher or in 
the itemized statements attached thereto which indicates whether 
the Canal Zone Government has established an appropriate charge 
for polio inoculations such as are involved here and whether Mr. 
Gordon has paid such charges. From all that appears, the invoice 
may represent the assessed charge in which event payment should 
be made by Mr. Gordon. If that be the case the voucher may not 
be certified for payment. However, if it be determined that the $22 
billed by the Canal Zone Government represents unrecovered costs 
in excess of those payable by the employee, the invoice may be paid 
from the appropriation bearing the cost of the compensation of the 
employee. 


[B-132532] 


Bids—Acceptance or Rejection—Bid Accompanied by Bid- 
der’s Form Containing Provisions Contrary to Standard 
Form—Qualification of Time of Delivery 


A low bid accompanied by the bidder’s “Standard Conditions of Sales” provisions, 
which are contrary to the standard Government contract form, and qualified by a 
written statement that the bidder estimates shipment of the material can be made 
in accordance with the desired time of delivery should be rejected as nonrespon- 
sive regardless of the bidder’s intent to comply with the advertised specifications 
and conditions. 
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To Ajax Electrothermic Corporation, August 13, 1957: 


Further reference is made to your telegram of July 15, 1957, pro- 
testing the award of a contract under invitation No. IF B600-1993-57, 
issued by the Bureau of Supplies and Accounts, Department of the 
Navy, May 17, 1957. 

In your telegram you stated that the procuring agency advised you 
that this contract had been awarded to the next lowest bidder due to 
a ruling by our Office. You also stated that although your bid was 
$7,000 lower it was rejected due to a minor technicality, and that 
several days prior to the awarding of this contract “we deleted the 
item which inadvertently appeared on our standard commercial form 
which does not apply to Government bids.” 

The procuring agency has reported that a mistake in bid was alleged 
by your firm with respect to which the Assistant Chief for Purchasing, 
Bureau of Supplies and Accounts, made the following findings and 
determination : 

Findings 


1. The contracting officer reports that bids were opened 7 June 1957, Invitation 
No. 600—-1993-57, including under Item 1, one Induction Type Melting Furnace 
complete with spare parts and installation materials. The Invitation provides 
that the desired delivery date is February 1958, and the maximum acceptable 
delivery date is June 1958. The low bid of $55,401.40 was made by Ajax Electro- 
thermic Corporation—second and third low bids of $62,625.25 and $65,433.50 were 
received. 

2. In evaluating the bids the contracting officer noted that Ajax showed a firm 
delivery date of February 1958 is the bid proper, and on page 2 of the bid made the 
following notation “Please consider Quotation 52857-H and Propositions Nos. 
52857-H and 52857-H1 part of this Bid.’ Quotation 52857-H (in letter-form 
dated 3 June 1957) which was attached to the bid contained the following state- 
ments: : 

“We estimate shipment of this material can be made in accordance with Specifi- 
cations by February 1958. Earlier delivery may be possible if desired.” 

It was further noted that the letter of 3 June 1957 had the bidder's “Standard 
Conditions of Sale” printed on its reverse side, and had the following printed 
on its face: 

“This quotation is made subject to our standard conditions of sale printed on 
the reverse of this page.” 

In view of the ambiguity of delivery term shown in the bid and accompanying 
letter, the notation made in the bid, and bidder’s printed provisions which are 
contrary to the standard Government contract form, confirmation of the bid was 
requested by the contracting officer. 

3. By telegram of 26 June 1957, Ajax Electrothermic Corporation alleged that 
its intent was to indicate that delivery earlier than February 1958 may be possible 
if desired by the Government, and that the statement made in its letter of 3 June 
1957 was not meant to conflict with firm delivery of February 1958. The bidder 
further alleged that its Standard Terms and Conditions of Sale and the provision 
making the instant bid subject thereto were included in the bid in error. Correc- 
tion of the bid and consideration as intended was requested. 

4. The contracting officer expressed his belief that Ajax submitted an erroneous 
bid, and recommended that relief be granted. 


Determination 


It is hereby determined that the bid of Ajax Electrothermic Corporation may 
not be corrected, but should be considered as submitted, and that, as submitted, 
the bid is unresponsive to the terms of the Invitation for Bids, 36 Comp. Gen. 535. 
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In the decision of our Office referred to as authority for the adminis- 
trative action taken, 36 Comp. Gen. 535, consideration was given to the 
effect certain typewritten provisions and printed conditions imposed 
by a bidder, similar to those incorporated in your bid, would have on 
the Government’s rights in the matter, if the bid were accepted. As 
you did in this instance, the bidder there requested that all piinted 
matter included in his quotation be considered as nothing more than 
an informality in bidding which should be waived on the ground he 


had intended that his bid would comply strictly with the advertised 
specifications and conditions. It was held that under the principles of 


law for application in such cases, the bidder’s typewritten provisions 
and printed conditions would control the Government's rights in the 
matter and that the bid, conditioned as it was, must be rejected as not 
being responsive to the invitation for bids. 

As set out in the decision, 36 Comp. Gen. 535, copy attached, it is a 
cardinal rule that a contract awarded to a successful bidder must be the 
contract offered to all bidders. Where one bidder reserves rights and 
immunities from responsibility not extended to all bidders by the ad- 
vertised conditions and specifications, it seems manifest that a contract 
awarded upon the basis of the conditional bid would not be the con- 
tract offered to all prospective bidders. Informalities which properly 
may be waived are those that do not go to the substance of the bid so as 
to be prejudicial to the rights of other bidders, but material conditions 
imposed by a bidder may not be waived as an informality or minor ir- 
regularity. See 20 Comp. Gen. 4. To permit public officers to accept 
bids not complying in substance with the advertised specifications, or to 
permit bidders to vary their proposals after the bids are opened, would 
soon reduce to a farce the whole procedure of letting public contracts 
on an open competitive basis. The strict maintenance of such proced- 
ure, required by law, is infinitely more in the public interest than ob- 
taining an apparently pecuniary advantage in a particular case by a 
violation of therules. Cf. United States v. Brookridge, 111 F. 2d 461, 
464, and the opinion of the Supreme Court of Illinois in City of Chi- 
cago v. Mohr, 74 N. E. 1056. 

The statement in your bid qualifying the date of shipment and the 
various clauses set out in your “Standard Conditions of Sale” relative 
to Warranty, Patents, Delivery, Cancellation, ete., can hardly be 
regarded a minor technicality, as suggested in your telegram. These 
conditions obviously affect the substance of your bid and reasonably 
warrant the determination, administratively made, that your bid is not 
responsive to the invitation. 

It is our view, therefore, that in disregarding your bid and awarding 
the contract to the bidder meeting the advertised specifications and 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 113 


conditions the procuring agency was acting within its authority and 
in accordance with the rules for application under the existing facts 
and circumstances, 


[B-132331] 


Overseas Employees—Travel Expenses—Home Leave— 


Constructive Travel Costs—Tourist Rates—Alternate Des- 
tination 


The maximum allowable travel and transportation expenses of overseas em- 
ployees returning to the United States on home leave depends upon the mode 
of travel authorized in the orders and is limited to reimbursement for expenses 
actually incurred in an amount not to exceed the constructive cost of travel 
by the mode authorized over the usually-traveled route based on the lowest 
first-class rate. 

Overseas employees who use less than first-class accommodations on home-leave 
travel (tourist or family plan rates) are entitled to travel reimbursement 
based on first-class accommodations unless a more restrictive regulation has 
been adopted or unless the orders limit the cost comparison to the class of 
accommodations actually used. 

Section 27 (b) of Executive Order No. 9804 which permits payment of home 
leave travel and transportation expenses to locations other than the place of 
actual residence provided the cost does not exceed the cost of round-trip travel 
to the places of actual residence was not intended to recognize travel to various 
locations for personal convenience but rather requires the election in advance 
of travel of an alternate destination. 


To the Administrator, Housing and Home Finance Agency, August 
15, 1957: 


Your letter of June 24, 1957, requests our decision upon several 
questions regarding the payment of travel and transportation ex- 
penses for home leave to employees in Puerto Rico. The questions 
concern the proper travel costs allowable when the employees do not 
return to the places of actual residence at the time of appointment. 

The statutory authority for the payment of travel and transporta- 
tion expenses of employees for home leave purposes is 5 U. S. C. 
73b-3. That authority provides as follows: 


* * * That expenses of round trip travel of employee and transportation of 
immediate family but excluding household effects, from their posts of duty 
outside the continental United States to the places of actual residence at time 
of appointment or transfer to such overseas posts of duty, shall be allowed 
in the case of persons who have satisfactorily completed an agreed period of 
service overseas and are returning to their actual place of residence for the 
purpose of taking leave prior to serving another tour of duty at the same or 
some other overseas post, under a new written agreement entered into before 
departing from the overseas post: * * * 


Regulations implementing that authority are contained in section 
27 (b) of Executive Order No. 9805, as added by Bureau of the 
Budget Circular A-4, May 2, 1955. They provide in pertinent part 
as follows: 


* * * Tf leave is taken at another location within the country, territory, or 
possession in which such place of actual residence is located, the travel and 
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transportation expenses allowable shall not exceed those allowed over a usually 
traveled route between the post of duty and such place of actual residence and 
return to the same or a different post of duty outside the continental United 
States. 


The questions will be answered in the order presented in your letter. 


Question 1. Which of the usual modes of travel from Puerto Rico to the 
employees’ places of actual residence must be taken as the basis for computing 
the maximum allowable travel cost? For example, let us assume that the usual 
modes of travel from Puerto Rico to New York City are the following: (1) air 
travel, direct or via Miami, (2) air travel or sea travel to Miami, followed by 
train travel to New York, and (3) sea travel direct to New York. If an employee 
whose place of actual residence is New York travels on home leave to some other 
place, is the maximum allowable amount the cost of the most expensive of these 
modes of traveling to New York; i. e., travel by sea? Is this so even if his 
actual travel was by air, or by a combination such as sea travel to Miami 
followed by train or automobile travel? 


The above-quoted regulation limits the allowable travel and trans- 
portation expenses to not exceed those allowed over a usually traveled 
route, but does not specify the mode of transportation to be used. 
Therefore, the maximum allowable travel and transportation expenses 
in the above case would depend upon the mode of travel authorized 
in the employees’ travel orders. The employee who is authorized to 
travel “by common carrier” would be entitled to the constructive travel 
cost by the most expensive mode over a usually traveled route to place 
of actual residence, reimbursement, in no event, to exceed the sum 
actually expended. Likewise, the employee who is authorized to use 
air travel is limited to reimbursement for the expenses actually in- 
curred in an amount not to exceed the constructive cost of air travel 
from Puerto Rico to New York. The employee who is authorized to 
use sea travel from Puerto Rico to Miami, followed by train or auto- 
mobile travel to New York, is limited to reimbursement for the ex- 
penses actually incurred in an amount not to exceed the constructive 
cost of travel by the modes of transportation specified in his orders. 


Question 2. In the same example, if the employee's actual travel (in whole 
or in part) is at rates lower than first-class (e. g., tourist or family-plan rates), 
is the maximum allowable amount nevertheless based on first-class ‘rates? 


Unless a more restrictive administrative regulation has been 
adopted, or unless the individual travel orders limit the cost compari- 
son to the class of accommodations actually used the correct rule to be 
followed since the revision of Standardized Government Travel 
Regulations in 1950 is stated in our decision 33 Comp. Gen. 553. That 
decision held, quoting from the syllabus— 


Under section 3 of Executive Order No. 9805, as amended, which provides that 
the cost to the Government for the transportation of the immediate family of 
transferred employees shall not exceed the cost of transportation by a usually 
traveled route, and paragraph 13a (1) of the Standardized Government Travel 
Regulations, which provides for the allowance of one lower berth for each trav- 
eler, a transferred employee whose three dependents occupied one lower and one 
upper berth in the performance of travel over a circuitous route may be allowed 
the comparative cost of three lower berths in the computation of the excess cost 
sustained by the Government on account of the indirect travel. 
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Under that rule the maximum allowable amount would be based 
upon the lowest first-class rate available for travel to actual place of 


residence. 

Question 3. Is there any restriction as to the places of actual travel, so long 
as they are within the continental United States? For example, if an employee 
and his family travel by air to Miami, then make a tour (by any means of 
travel, including automobile) ending at Miami, and finally return to Puerto 
Rico by air, may be reimbursed for travel costs in an amount up to the cost 
of travel to and from his place of actual residence? 


In our decision of October 28, 1953, 35 Comp. Gen. 244, 246, we 
said that “the only determination necessary regarding the return 
destination of employees on ‘home leave’ travel is that the cost thereof 
chargeable to the Government should not exceed the cost of round 
trip travel to the ‘places of actual residence’ at time of appointment 
or transfer to overseas post of duty.” [Italic supplied.] That 
statement was not intended to be construed as recognizing a “travel 
tour” concept. The statute authorizes travel for leave purposes to 
“places of actual residence.” As recognized in 35 Comp. Gen. 246, 
that phrase is not viewed as requiring travel to the actual residence 
before the travel expenses are allowable. By its terms, however, the 
statutory regulations, above, authorize travel only to “another leca- 
tion.” The regulations do not provide for travel to various locations 
for personal convenience. Thus, the regulations permit election of an 
alternate destination, which ordinarily should be specified in advance 
of the travel. The cost payable by the Government for travel to the 
alternate location is restricted to cost actually incurred and may not 
exceed constructive cost to actual place of residence. 


[B-59805] 


Contracts—Bonds—Final Settlement Certification—Miller 
Act 


A certification by the Comptroller General of the date of final settlement of a 
public buildings or a public works contract as required by the Miller Act, 40 
U. S. C. 270c, is not identical with an accord and satisfaction, or with final 
payment but is a unilateral determination of the consolidated contract account, 
after at least substantial completion of the work as shown by the administrative 
records and it may be made with or without the contractor’s knowledge and 
exclusive of adjustments which may result from appeals, matters reserved for 
special consideration or items to be established as proper charges on the part 
of the contractor. 


The responsibility of the Comptroller General for the certification of final set- 
tlement date of public buildings or public works contracts under the Miller Act, 
40 U. S. C. 270c, relates solely to the ascertainment and certification from the 
administrative record that work under the contract has been substantially 
completed and the balance in the contract account, and no provision is made 
for furnishing information to laborers or materialmen who want to exercise 
their enforcement rights under the payment bond. 

Individuals who want to exercise their enforcement rights against a payment 
bond furnished under a public buildings or public works contract may bring 
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suit immediately following the ninety-day period after furnishing labor or ma- 
terials provided in the Miller Act, 40 U. S. C. 270b, and the final settlement 
certification is not material to those rights except insofar as it marks the start- 
ing date of a one-year limitation on the period during which the rights may be 
exercised. 

The retention of some contract payments for adjustment of deficiencies, dispo- 
sition of appeals, matters reserved for special consideration or items subject 
to establishment of charges against the contractor does not preclude certifica- 
tion of final settlement as required by the Miller Act, 40 U. 8S. C. 270c. 


ToR. A. Steelman Company, August 21, 1957: 

Reference is made to your letter of July 16, 1957, protesting our 
certification that “final settlement” (Miller Act, 40 U.S. C. 270a) of 
contract NOy-73193, between the United States and Daniel J. Cronin, 
occurred on June 14, 1955. 

You suggest that the date established “wiped out” your claim under 
the payment bond, and assert that it was our responsibility to have 
notified you before the statute of limitations had run and, not having 
done so, to provide for settlement of your claim against the prime 
contractor under the completion or performance bond furnished the 
Government. 

Our responsibilities under the Mitler Act relate largely to the ascer- 
tainment and certification of dates of “final settlement.” No pro- 
vision is made for furnishing information concerning “final settle- 
ment” except through certification. This is so because the Miller Act 
is designed to give persons supplying labor or material enforcement 
rights against the payment bond at the earliest reasonable time— 
ninety days after materials or services are furnished. As pointed out 
by the House Committee on the Judiciary in reporting the bill which 
became the Miller Act (House Report No. 1263, 74th Congress, 
page 2)— 

One protected by the bond must be vigilant in the prosecution of his 
rights thereunder or take the chance of finding the bond depleted by the 


executions of those more prompt than he, or perhaps find the door entirely 
closed against his suit by limitation. “Equity aids the vigilant.” 


Moreover, we have no knowledge of the steps taken by the per- 
sons affected, and no authority to advise them as to what they should 
or should not do to protect their rights. “Final settlement” is 
material to those rights only insofar as it marks the starting date of a 
one-year limitation on the period during which they may be 
exercised. 

We are not aware of any restriction which prevents the filing 
of suit under a payment bond immediately following the ninety-day 
period after furnishing materials or services provided for in the 
Miller Act. Even where a subcontractor has agreed with a con- 
tractor that payment will not be due until the Government has paid 
the contractor in full, the courts have held that such an agreement is 
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void as contrary to the public policy expressed in the statute, so 
that suit otherwise properly filed within one year from the date 
of “final settlement” is not premature even if the contractor has 
not yet been paid by the Government. United States v. Holloway 
Company, 126 F. Supp. 347. Also, see United States v. United 
Pacific Insurance Company, 122 F. Supp. 48. 

The performance bond is furnished for the exclusive benefit of 
the Government. Other than the remedy provided by the Miller 
Act (payment bond), which is in the nature of a substitute for 
mechanics liens not recognizable by the Government, the settlement 
of obligations between contractors and those furnishing labor and 
materials ordinarily is a matter outside our jurisdiction, there being 
no privity of contract between such persons and the United States. 
See Kellogg v. United States, 7 Wall. 361; 23 Comp. Gen. 655. In 
other words, while the Government is not legally liable under me- 
chanics liens in the case of buildings erected for it, even though 
it may be under an equitable obligation to pay laborers and material- 
men for their work and supplies (National Surety Corporation 
v. United States, 132 C. Cls. 724, 133 F. Supp. 381, certiorari denied, 
350 U. S. 902), such equitable obligation is discharged by providing 
a Miller Act payment bond for their protection. See United States 
v. Ansonia Brass & Copper Co., 218 U.S. 452. 

You also suggest that certain elements of normal settlement and 
performance, principally relating to a correction of deficiencies, were 
not completed until February, 1957, thus delaying “final settlement” 
until that time. 

The official record establishes that on June 14, 1955, when it 
appeared all work under the contract was substantially completed, 
the contract balance was administratively fixed at $1,658,288. All of 
this amount either had been paid or was paid on June 18 except 
$25,000 of retained percentages which was withheld to insure cor- 
rection of minor items. The Fourth Naval District, the office in 
charge of the contract, advises that ten days later, on June 24, 1955, 
performance was accepted subject to enumerated deficiencies. Thus, 
a final account was approved on June 14, although subject to future 
adjustment upon disposition of deficiencies. It would appear that 
the information you rely upon involves the incompleteness of work 
only in connection with the correction of such minor deficiencies. 

“Final settlement” is employed in the Miller Act in a somewhat 
technical sense which is not identical either with an accord and satis- 
faction, or with final payment. It is more in the nature of a uni- 
lateral determination by the Government of the consolidated con- 
tract account, after at least substantial completion of the work, as 
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shown by its records. As a unilateral determination, it may occur 
with or without knowledge or agreement on the part of the con- 
tractor, and it may be exclusive of possible adjustments that might 
eventually result from the disposition of appeals, matters reserved 
for special consideration, or items the claiming and establishing of 
which as proper charges devolves upon the contractor. 

As stated in /ilinois Surety Co. v. United States, 240 U.S. 214, 221, 
“* * * The time of the final administrative determination of the 
amount due * * * does not depend upon the consent or agreement 
of the other party to the contract or account. The authority to make 
it may not be suspended, or held in abeyance, by refusal to agree. 
* * *” Tn this case a portion of the balance due had been withheld 
to secure the contractor’s covenant to repair. In Robinson v. United 
States, 251 F. 461, error dismissed 257 U. S. 664, the fact that the 
yovernment had retained some of the contract price to cover the cost 
of completing certain items of work, and that the settlement was not 
agreed to by the contractor, was held not to preclude final settle- 
ment. United States v. Arnold, 268 F. 130, is authority for a view 
that failure to sign a final release did not postpone “final settlement.” 

The courts have held specifically that “final settlement” may be 
made prior to final determination of the merits of certain claims. 
See the various case annotations under the predecessor Heard Act, 
which are reported at 40 U.S. C. A. 270a. 

In this instance the administrative record shows that performance 
was regarded as substantially complete on June 14, 1955, and was 
accepted ten days later on June 24, 1955, subject to enumerated de- 
ficiencies requiring correction. The amount retained to insure such 
correction of minor items does not appear to be disproportionate to 
the total contract price ($25,000 v. $1,658,288). The date of “final 
settlement” was reported by the contracting office as June 14, 1955, 
and was certified as that date on the basis of administrative approval 
on that date of a statement showing the balance due and the amount 
thereof to be retained to insure the correction of deficiencies, and 
in the light of the legal precedents cited. 

Section 3 of the Miller Act, 40 U.S. C. 270c, provides as follows: 


The Comptroller General is authorized and directed to furnish * * * in 
case final settlement of such contract has been made, a certified statement of 
the date of such settlement, which shall be conclusive as to such date upon the 
parties * * *, [Italics supplied. ] 


One of the purposes sought to be accomplished by this language 
was to put an end to the uncertainty which had prevailed as to the 
date of “final settlement” under the prior Heard Act. The clause 
making the certified statement of the date of “final settlement” fur- 
nished by the Comptroller General “conclusive as to such date upon 
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the parties” has been given full force and effect in the courts. See 
United States ew rel. Korosh v. Otis Williams and Co., 30 F. Supp. 
590; United States ex rel. Tobin Quarries, Inc. v. Glasscock, 27 F. 
Supp. 534; United States ex rel. Genesee Sand & Gravel Corp. v. 
Fleisher Engineering & Construction Co.,45 F. Supp. 781. See, also, 
United States v. Bussey, 51 F. Supp. 996. 

As is pointed out by the court in the Glasscock case, the provisions 
of the Miller Act must be read into the bond and treated as a part of 
the original agreement, and, “that being done, the agreement was in 
effect that in order to avoid the necessity for a determination of the 
date of final settlement in the Courts, as had formerly been done, 
the Comptroller General should finally and conclusively determine 
that date.” In the language employed by the court in the Otis 
Williams & Co. case, at page 593, “Under such circumstances, such 
a statute and contract is valid and binding in the absence of fraud 
or such gross mistake as would imply bad faith on the part of the 
Comptroller General in fixing the date of the final settlement.” 

For these reasons, we perceive no basis for any modification of the 
date of “final settlement” certified by this Office in this case. 


[B-125293] 


Overseas Employees—Travel Expenses—Home Leave— 
Residence in a Territory of the United States—Alternate 
Destination 


An overseas employee may be authorized travel and transportation expenses for 
home leave to an alternate destination in the Territory in which he has his 
residence provided the cost payable by the Government is restricted to the actual 
cost incurred not to exceed the constructive cost to the actual place of residence 
in the Territory. 


An overseas employee whose actual residence is located in a Territory of the 
United States may not be authorized home leave travel or transportation ex- 
penses to the continental United States, 


To the Secretary of Commerce, August 21, 1957: 

On June 28, 1957, your Assistant Secretary requested our decision 
upon a situation concerning the authorization of travel and transpor- 
tation expenses for home leave to employees in the Civil Aeronautics 
Administration who are stationed in the Territory of Alaska and 
whose places of actual residence have been administratively estab- 
lished as being located in the Territory of Hawaii. He says these 
employees have requested home leave to their places of actual residence 
in Hawaii, and in lieu thereof in some instances, to continental United 
States. His specific question is whether travel and transportation 
expenses may be authorized “when these employees request ‘home 
leave’ to the Territory in which they have their ‘places of residence’ 
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or to the continental United States provided that the expenses do not 
exceed those allowable to the Territory of their ‘places of actual 
residence.’ ” 

The statutory authority for the payment of travel and transporta- 
tion expenses of employees for home leave purposes is codified in 
5 U.S. C. 73b-3 as follows: 


* * * That expenses of round trip travel of employee and transportation of 
immediate family but excluding household affects, from their posts of duty 
outside the continental United States to the places of actual residence at time of 
appointment or transfer to such overseas posts of duty, shall be allowed in the 
case of persons who have satisfactorily completed an agreed period of service 
overseas and are returning to their actual place of residence for the purpose of 
taking leave prior to serving another tour of duty at the same or some other 
Overseas post, under a new written agreement entered into before departing 
from the overseas post: * * * 


The regulations implementing that authority are contained in sec- 
tion 27 (b) of Executive Order No. 9805, as added by Bureau of the 
Budget Circular A-4, May 2, 1955, and provide in pertinent part as 
follows: 


* * * If leave is taken at another location within the country, territory, or 
possession in which such place of actual residence is located, the travel and 
transportation expenses allowable shall not exceed those allowed over a usually 
traveled route between the post of duty and such place of actual residence and 
return to the same or a different post of duty outside the continental United 
States. 


As we explained in our decision of August 15, 1957, B-132351, 37 
Comp. Gen. 113, the statement in our decision of October 28, 1953, 35 
Comp. Gen. 244, 246, that “the only determination necessary regarding 
the return destination of employees on ‘home leave’ travel is that the 
cost thereof chargeable to the Government should not exceed the cost 
of round trip travel to the ‘places of actual residence’ at time of ap- 
pointment or transfer to overseas post of duty,” was not intended to 
be construed as recognizing a “travel tour” concept. The statute 
authorizes travel for leave purposes to “places of actual residence.” 
As recognized in 35 Comp. Gen. 246, that phrase is not viewed as 
requiring travel to the actual residence before the travel expenses are 
allowable. However, the above-quoted statutory regulations author- 
ize travel only to “another location within the country, territory, or 
possession in which such place of actual residence is located.” They 
do not provide for travel to various locations for personal convenience. 
The regulations do permit election of an alternate destination, which 
ordinarily should be specified in advance of the travel, and the cost 
payable by the Government for travel to the alternate location is 
restricted to the cost actually incurred and may not exceed constructive 
cost to actual place of residence. See B-132331, August 15, 1957, 37 
Comp. Gen. 113. 

Pursuant to the above-stated views, the employees in the first part of 
your question who request home leave in the Territory in which they 
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have their places of residence may be authorized travel and transpor- 
tation expenses for home leave to their actual residence or to an alter- 
nate destination in the Territory. However, the cost payable by the 
Government for travel to an alternate location is restricted to the cost 
actually incurred and may not exceed constructive cost to their actual 
places of residence in the Territory. 

The second part of your question concerns employees whose places of 
actual residence have been administratively established as being 
located in the Territory of Hawaii and who request home leave in the 
continental United States. The above-quoted statutory regulations 
specifically restrict the allowable travel and transportation expenses 
to another location “within the country, territory, or possession in 
which such place of actual residence is located.” They do not author- 
ize travel to another territory, possession, or to the continental United 
States when the employee’s place of actual residence is located in a 
Territory. Therefore, the employees whose places of actual residence 
are located in the Territory of Hawaii may not be authorized “home 
leave” travel or transportation expenses to the continental United 
States. 


[B-132283] 


Military Personnel—Aviation Duty—Flight Deficiencies— 
Inactive Duty Flight Credit 


Members of reserve components of the uniformed services who have flight de- 
ficiencies during parts of a complete period of active duty or active duty for 
training covering portions of two consecutive calendar months may not make up 
the deficiencies by flights performed on inactive duty training during other por- 
tions of such months; however, under the flight deficiency provisions of Execu- 
tive Order No. 10681 the right to flying pay for fractions of two consecutive 
months is not subject to the restriction that flight requirements for both frac- 
tions must be met or flight pay is lost, and, therefore, members who have excess 
inactive duty training flights may apply them to active duty flight deficiencies 
occurring in the same month. 

Flying time performed during any short tour of active duty or active duty for 
training within the same calendar month may be applied toward the flight re- 
quirements for any prior or subsequent short tour of active duty or active duty 
for training performed within the same calendar month provided the member 
is under continuous flight orders for the calendar month involved. 


To the Secretary of Defense, August 21, 1957: 


Further reference is made to letter of June 19, 1957, from the As- 
sistant Secretary of Defense (Comptroller), requesting decision on 
certain questions of entitlement to additional pay for the perform- 
ance of flying duty. The questions, presented and discussed in Com- 
mittee Action No. 186, Military Pay and Allowance Committee, 
Department of Defense, are as follows: 

1. Under the provisions of Executive Order 10681 of October 1956, when a 


period of active duty or active duty for training of less than thirty days covers 
parts of two consecutive calendar months, may flights performed on inactive 
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duty training during either or both of the two months be used to meet the flight 
requirements for the period of active duty or active duty for training, assuming 
the inactive duty flight requirements for each month has been met? 

2. If the first question is answered in the negative, may flights performed 
on inactive training duty during each of the two calendar months be counted 
to meet the flight requirements of that part of the active duty or active duty 
for training which falls in that calendar month, assuming the inactive duty flight 
requirement for each month has been met? 

3. May flying time performed during any short tour of active duty or active 
duty for training within the same calendar month be applied toward meeting 
flight requirements for any prior or subsequent short tour of active duty or 
active duty for training performed within that same calendar month? 


Section 4 (a) of Executive Order No. 10152, August 27, 1950, is, 
in pertinent part, as follows: 


Minimum flight requirements for members on active duty who may qualify 
for incentive pay under the provisions of section 204 of the Career Compensa- 
tion Act of 1949: 

(1) During one calendar month: 4 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements of 
subdivision (1) above have not been met: 8 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements 
of subdivision (2) above have not been met: 12 hours of aerial flight. 

(4) For fractions of a calendar month, the time of aerial flight required shall 
bear the same ratio to the time required for a full calendar month as the period 
in question bears to a full calendar month. 

(5) For fractions of two consecutive calendar months, the period in question 
shall be considered as a unit and the time of aerial flight required shall bear 
the same ratio to the time required for a full calendar month as the period 
in question bears to a full calendar month. * * * 


It is stated in Committee Action No. 186 that all of the Armed 
Forces consider that the above flight requirements for active duty also 
apply to periods of active duty for training. That is our opinion also. 

Section 4 (b) of Executive Order No. 10152 is as follows: 


Minimum flight requirements for members of reserve components of the 
uniformed services on inactive-duty training who may qualify for incentive 
pay under the provisions of section 501 (d) of the Career Compensation Act 
of 1949: 

(1) During one calendar month: 2 hours of aerial flight. 

(2) During any two consecutive calendar months, when the requirements of 
subdivision (1) above have not been met: 4 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements 
of subdivision (2) above have not been met: 6 hours of aerial flight. 

(4) For fractions of a calendar month, the time of aerial flight required 
shall bear the same ratio to the time required for a full calendar month as the 
period in question bears to a full calendar month. 

(5) For fractions of two consecutive calendar months, the period in question 
shall be considered as a unit and the time of aerial flight required shall bear 
the same ratio to the time required for a full calendar month as the period 
in question bears to a full calendar month. 


Executive Order No. 10681, October 23, 1956, amended section 4 of 
Executive Order No. 10152 by adding thereto a new subsection as 
follows: 


(c) Minimum flight requirements for members of Reserve components of the 
uniformed services who perform both active-duty and inactive-duty training 
during the same calendar month and who may qualify for incentive pay under 
the provisions of both sections 204 and 501 (d) of the Career Compensation 
Act of 1949: 
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(1) For periods of active duty, those prescribed by subdivision (4) of sub- 
section (a) of this section. 

(2) For periods of inactive-duty training, those prescribed by subdivision 
(4) of subsection (b) of this section. 
However, the total flight requirements as determined by subdivisions (1) and 
(2) of this subsection may be met at any time during such calendar month— 

(1) on inactive-duty training, or 

(2) on active-duty and inactive-duty training, 
if the inactive-duty flight requirement for such month has been met. 

Apparently the sole purpose of Executive Order No. 10681 is to 
permit, within one calendar month, flights made in excess of require- 
ments, while in an inactive duty training status, to be applied to flight 
deficiencies for periods while in an active duty training status. It 
follows that this Executive order has no application if sufficient 
flights are performed while in an active duty for training status to 
meet the requirements of section 4 (a) (4) or section 4 (a) (5), as the 
case may be, of Executive Order No. 10152, for under such circum- 
stances there would be no flight deficiencies for a fraction of a calen- 
dar month of active duty for training.. The conclusion that the pro- 
visions of Executive Order No. 10681 are applicable only to flight 
requirements for, and to flights made in, one calendar month is borne 
out by the language of the Executive order itself and by statements 
explaining the intent of the then proposed Executive order, contained 
in a letter of August 24, 1956, from the Deputy Secretary of Defense 
to the Director, Bureau of the Budget, a copy of which was enclosed 
with Committee Action No, 186. Thus, under Executive Order No. 
10681 flights made in a fraction of one calendar month cannot be 
applied to make up deficiencies occuring in a fraction of another 
calendar month, notwithstanding the provisions of section 4 (a) (5) 
of Executive Order No. 10152. Also, the rule that under that section 
fractions of two consecutive calendar months must be considered 
together as one unit for flight requirements (B-101760, May 8, 1952, 
and June 19, 1952) is not for application under Executive Order 
No. 10681. In other words, if an individual on active duty for train- 
ing for fractions of two consecutive months is unable to meet the 
requirements of section 4 (a) (5) of Executive Order No. 10152 and 
must look to Executive Order No. 10681 for any right to flying pay 
for such fractional periods, he no longer is subject to the restriction 
in the earlier Executive order that requirements for both fractions 
must be met or flying pay for both fractions is lost. Instead, under 
Executive Order No. 10681 he may make up requirements for active 
duty for training by flights in excess of requirements while on in- 
active duty training, solely within the framework of one calendar 
month, regardless of whether flight requirements are made up for the 
other fraction of a month of active duty for training. 
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On the assumption that question one refers to the making up of 
flight deficiencies for the complete period of active duty or active 
duty for training (fractions of two consecutive calendar months) 
by flights made in excess of requirements while in an inactive duty 
training status during one of the calendar months involved, that 
question is answered in the negative. Question two is answered in 
the affirmative. 

The above letter of the Deputy Secretary of Defense cites our de- 
cision, A-13594, April 6, 1926, as authority for the conclusion that 
if active duty for training is performed on several single non-con- 
secutive days in one calendar month, flight requirements for each 
day (eight minutes) would have to be met on that particular day for 
flying pay to accrue. In other words, the view is expressed that 
each such day would constitute a separate detail to flying duty. In 
the decision of April 6, 1926, there was considered the case of an en- 
listed man of the Army who, by orders dated December 1, 1925, was 
detailed to flying duty from December 11 to 31, 1925, and by orders 
dated January 1, 1926, was detailed to such duty from January 1, to 
31, 1926. It was held that the two details, even though there was 
no break between them, were for separate specific periods and must 
be treated separately as to the matter of meeting flight requirements. 
The holding in the decision of April 6, 1926, is not for application 
when separate tours of duty are performed under the same flight 
order. 

On the assumption that the individual concerned was under con- 
tinuous flight orders for the calendar month involved, the third 
question is answered in the affirmative. 

In the discussion in Committee Action No. 186 it is stated that: 


As an example of the circumstances prompting the above questions, a Naval 
Reserve officer in a drill pay status and having continuous orders to duty in- 
volving flying performs 14 days active duty for training from 24 April through 
7 May. The officer is not entitled to travel time to and from his duty station. 
His flight requirements were met through 31 March. 

The following combinations of flight time illustrate the different results 
obtained with respect to fulfilling flight requirements, depending on the answers 
to the questions presented. 


Period during which flights performed Hours of flights 

Example A: 
DK d<ti chiens sae ence ewanewonee is 3 hrs, 24 mins, 
ED Ci eneedtstpnsceeeusinep hnanenasueswannae None 
RN Ns dé nabakadecneddebsous ncnetunebaasakeneneeues None 
ee 3 hrs. 24 mins. 

Example B: 
ee ee ee er Te lhr. 32 mins. 
Rh eden hadi Dons CEN enR Re en eee lhr. 52 mins. 
POD 6b cicncccnneeetetdtehbnieerenbenawneesneamwes None 
DNASE na ac ickatineden ead nben ne cewinaneeawenweeaee None 


BD icins ye Gadenwsendhuaenbukedteewauaen 3 hrs, 24 mins, 


a 


Bi th aot) 





[ia ee 
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Period during which flights performed Hours of flights 
Example C 
BOR PI isdn cadidewatéucusssauiiewnacaaadiusessaneaie 2 hrs. 32 mins. 
BUR: FEA MAD Vncnincnstancsecascncensanaendocounanansen None 
REE GE no wtcacncncadecatanasakccanenoneuwesuaanease 2 hrs. 24 mins. 
CORA) TOONS UNO. ccncancnrsscininenndcdinnaecadaanaants 4 hrs. 56 mins. 
Example D: 
TO Be aii casi nia cabanas eG ccicainehcgiaicciaiia etn tetas Saab baian 2 hrs. 28 mins. 
BO DEER Uxcnwdcsndendcetsunsonaccaseandeeenawcate None 
DE GE. c wiles sauncenimsedsommenncenadebmunimaaaes 2 hrs. 28 mins. 
OE TE RE so icteiietiiciricnainwsasatademuanmuaen 4 hrs. 56 mins. 


The flight requirements for active duty for training are 4 hours 
per month, 8 minutes per day. The requirements for inactive duty 
training are 2 hours per month, 4 minutes per day. Under the ex- 
amples cited in Committee Action No. 186 the flight requirements 
are: 


GO, i isecsicicinscaainiciceicticiaiaca tiadinaneh peeled aibemioaeietieai atacand 1 hr. 82 mins. 
Bs Fo iciecesciniann iacecninesin teak ae ants ia aang italia 56 mins. 

DNs. TOD Bice cikcnensnssnncienemenasaiia 2 hrs. 28 mins. 
DE TOE sascinasicccstatcencinetse ahi ani ananassae laeisaneaasaihinsiinisiaeniaalaiaitil 56 mins. 
Ne iain cs ecclesia anced 1 hr. 32 mins. 

NS S00 WN Gicstacadncsinamiinnnemamnnima 2 hrs. 28 mins. 
SE: FF iccian sins nciinthgcsiecnatia dita dedguniliamasaiiiiaicteindnntailactalen 1 hr. 52 mins. 


In example A flights of 3 hours 24 minutes performed during the 
period of inactive duty training from April 1 to 23 were more than 
sufficient to meet flight requirements for the month of April. No 
flights were made in May and excess flights made in April may not 
cure that deficiency. See answer to question one. The officer is 
entitled to flying pay for the month of April. 

In example B sufficient flights were made during the period of 
active duty for training from April 24 to May 7 to qualify for flying 
pay for that period (section 4 (a) (5), Executive Order No. 10152). 
Hence, Executive Order No. 10681 is not applicable. Sufficient 
flights were made during the period of inactive duty training from 
April 1 to 23 to qualify for flying pay for that period. The officer 
is entitled to flying pay from April 1 to May 7. 

In example C the officer performed sufficient flights in an inactive 
duty training status from April 1 to 23 to qualify for flying pay for 
the month of April. He performed sufficient flights during the 
period of inactive duty training from May 8 to 31 to qualify for fly- 
ing pay for that period, but not enough to make up the deficiencies 
for the period May 1 to 7. He is entitled to flying pay from April 1 
to 30 and from May 8 to 31. 

In example D the officer performed sufficient flights while in an 
inactive duty training status from April 1 to 23 to qualify for flying 
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pay for the month of April. He performed sufficient flights while 
in an inactive duty training status from May 8 to 31 to qualify for 
flying pay for the month of May. He is entitled to flying pay from 
April 1 to May 31. 

[B-122179] 
Military Personnel—Per Diem—Field Duty—Amendatory 
Orders 


Amendatory orders which purport to retroactively eliminate the prohibition 
against per diem to Navy officers and enlisted men ordered to temporary 
field duty in “Operation Deepfreeze” on the Antarctic Continent may not be 
recognized to permit payment of per diem in the absence of a showing that the 
assignment is not within the meaning of “other similar activities” in para- 
graph 4250-3 of the Joint Travel Regulations which precludes payment of 
per diem for field exercises, maneuvers and other similar activities. Modified 
by 37 Comp. Gen. 683. 


To the Secretary of the Navy, August 22, 1957: 

Further reference is made to letter of June 27, 1957, from the 
Assistant Secretary of the Navy (Financial Management), requesting 
decision as to the validity of the claim of Commander Henry P. 
Jorda, USN, for per diem while performing temporary duty on the 
Antarctic Continent, and whether other claims based on identical 
orders may be paid by Navy disbursing officers, if otherwise proper, 
without submission to the General Accounting Office. 

COMAIRLANT speedletter of September 5, 1956, quoted in 
orders of September 7, 1956, authorized the issuance of temporary 
additional duty orders directing a number of officers and enlisted 
men to proceed to the Antarctic Continent for periods of temporary 
duty of varying duration in connection with Operation Deepfreeze, 
upon completion of which they were to return to their stations in 
the United States, and it was directed that the following sentence 
be included in such orders: “ANY PERIOD SPENT ON THE 
ANTARCTIC CONTINENT IS CONSIDERED TO BE FIELD 
DUTY X THEREFORE NOT ENTITLED TO PER DIEM.” 
Memorandum endorsement of November 5, 1956, directed the de- 
letion of the above-quoted sentence from such orders. It appears 
that the officer performed temporary duty on the Antarctic Continent 
during the period October 18 to December 8, 1956. Per diem has 
been paid claimant prospectively pursuant to the November 5, 1956, 
modification of orders. His present claim is for the period October 
18 to November 4, 1956. 

It is reported that the Antarctic bases are military installations of 
a permanent nature with personnel assigned thereto in a permanent 
duty status and that other issuing authorities, including the Bureau 
of Naval Personnel, which issued orders for the performance of tem- 
porary duty on the Antarctic Continent—other than the Commander 
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Air Force, U. S. Atlantic Fleet—did not regard such temporary duty 
as field duty. In his letter the Assistant Secretary points out that the 
term field duty is not mentioned in the Joint Travel Regulations while 
at the same time he states that Executive Order No. 10204, January 
15, 1951, defines field duty as including service with troops on maneu- 
vers, war games, field exercises, or similar types of operations, which 
are precisely the activities covered in paragraphs 4201-6 and 4250-3 
of the Joint Travel Regulations. He goes on to say that the duty per- 
formed in Antarctica is not considered similar to the type of duty 
mentioned in paragraph 4250-3 of the Joint Travel Regulations— 
field exercises, maneuvers, and other similar activities—for which per 
diem is not payable. 

While the provisions of section 303 (a) of the Career Compensation 
Act of 1949, 63 Stat. 813, 37 U. S. C. 253 (a), under which regulations 
governing the payment of travel and transportation allowances to 
members for travel performed “away from their designated posts of 
duty” are promulgated, are broad in scope, it is not believed that the 
Congress intended that per diem be paid to members under conditions 
where such payments would not be in lieu of reimbursement for ex- 
pense incurred on account of the duty enjoined but would enrich them 
at the expense of the Government. In cases where both quarters and 
messing facilities are available to members on temporary duty, the 
present regulations provide for a money payment of a part of the 
per diem with two exceptions. The first of these exceptions, which 
is found in footnote Z to paragraph 4205, vests in the Secretary of the 
Department concerned authority to prescribe no per diem or per diem 
in lesser amounts than those appearing in the regulations, but only 
when the circumstances of the travel or duty to be performed are pe- 
culiar to that Department. The second exception is somewhat broader 
and appears in paragraphs 4201-6 and 4250-3. It provides that per 
diem is not payable while members are participating in field exercises 
and the like but is circumscribed by a subprovision that this prohibi- 
tion shall not apply where such temporary duty is performed on an 
installation of the uniformed services. This latter exception is in- 
cluded in the regulations on the basis that the duty involved when 
assigned as indicated is such that no expense for which per diem 
should be paid would be incurred. 

At least as recently as December 5, 1956, the Court of Claims 
pointed out that a per diem allowance is intended to reimburse a trav- 
eler for having to eat in hotels and restaurants, and for having to 
rent a room in another city while still maintaining his own table and 
his own permanent place of abode. That is, it is supposed to cover 
the “extra” expenses “incident to traveling.” Bornhoft v. United 
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States, C. Cls. No. 468-55, decided December 5, 1956. There is no 
authority for payment of a travel per diem allowance because the tem- 
porary duty performed may involve hazard and hardship. While 
the cited case involved a civilian employee of the Government it 
applies with equal force to service personnel “when away from their 
designated posts of duty” in a temporary duty status. 

As the regulations mentioned above indicate, there are situations in 
which members perform temporary duty under circumstances where 
both quarters and meals are furnished and expenses incurred for inci- 
dentals are little, if any, more than would necessarily have been in- 
curred during the same period at the permanent station. There can 
be no doubt that a regulation to restrict payment of per diem in such 
cases is within the intent of the law and if the regulations are not 
broad enough to effectively deny per diem in situations such as here 
involved, where apparently no extra expense incident to temporary 
duty is incurred, we are doubtful that the regulations governing the 
payment of per diem are ccnsistent with the intent of the Congress. 

With respect to duty otherwise within paragraphs 4201-6 and 
4250-3 performed “on an installation,” the Department of the Air 
Force stated on its own behalf in a letter to us of February 24, 1956, 
that it considered that per diem should be paid for such duty because 
the Air Force counterpart of maneuvers normally is conducted at 
“fixed installations” where the personnel engaged in such operations 
incur the same expenses as personnel performing other types of tempo- 
rary duty there. Presumably the “fixed installations” referred to are 
located in settled areas and the situation is such that members are 
required to look, at least in part, to commercial enterprises in the area 
to meet their needs. On this basis, it seems doubtful that “Deep- 
freeze,” located at a place where no commercial facilities have been 
established and where the conditions are such as would appear to nega- 
tive any necessity for incurring any additional expenses, is in fact an 
installation within the meaning of the regulations irrespective of 
whether it be regarded as a military installation or as an encampment 
of an indefinite duration. 

In view of the above, it seems clear that the order issuing authority 
in issuing the orders of September 7, 1956, after an evaluation of the 
factual situation involved in the assignment, intended that no per diem 
would be paid for the temporary duty involved. The contention that 
these orders now should be amended to retroactively exclude the pro- 
vision against payment of per diem appears to be predicated, not so 
much upon the basis that it was not intended in the first instance, but 
because other services did not deny per diem to their personnel simi- 
larly assigned. 
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Whether a particular assignment is an assignment within the scope 
of paragraphs 4201-6 or 4250-3 is a question of fact. The facts sur- 
rounding the assignment are evaluated, usually by the administrative 
office in the first instance, and based upon that evaluation a determina- 
tion is made. If that determination later is to be changed, the second 
determination also must be based on an evaluation of the facis sur- 
rounding the particular duty assignment. From information avail- 
able to the public generally, it appears that “Deepfreeze” assignments 
fall within the purpose of paragraph 4250-3 and the use of the words 
“other similar activities” in that paragraph would warrant 4 conclu- 
sion that such assignments are within the words of that paragraph. 
In the absence of a clear showing that such assignments do not involve 
“other similar activities * * * where both rations in kind (including 
field rations) and quarters are available or furnished,” we would not 
be justified in recognizing the orders of November 5, 1956, as properly 
amending the orders of September 7, 1956. Accordingly, payment on 
the submitted voucher, which is retained here, is not authorized and 
similar claims mentioned in the letter of June 27, 1957, would ir.volve 
too much doubt for payment administratively. 


[B-132054] 


Military Personnel—Transportation of Dependents—Minor 
Children—Marriage Annulment 


A military officer’s minor daughter who, prior to obtaining an annulment of her 
marriage, traveled to her parents’ home incident to his retirement orders 
must be regarded as having a valid marriage status until the annulment was 
issued, and, therefore, the daughter may not be considered an “unmarried 
minor child” so as to entitle the member to reimbursement for her transportation. 


To Lynn Spillman, August 22, 1957: 

Your undated communication postmarked May 14, 1957, requests 
reconsideration of General Accounting Office settlement dated 
March 28, 1957, which disallowed your claim for reimbursement for 
transportution of your dependent daughter, Arlynn Spillman, 
incident to your retirement as lieutenant colonel, U. S. Army. 

By paragraph 35, Special Orders No. 80, Department of the Army, 
Washington, D. C., dated April 23, 1956, you were retired from 
active duty effective April 30, 1956. The orders directed you to 
proceed to your home at the proper time and authorized the trans- 
portation of your dependents. You have certified that your daugh- 
ter traveled at personal expense from Fort, Eustis, Virginia, to 
Middleton, Idaho, between June 13 and 19, 1956. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, as amended, 37 U. S. C. 253 (a), provides that, under uniform 
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regulations prescribed by the Secretaries concerned, a member of 
the uniformed service who is retired may select his home for the 
purposes of travel and transportation allowances payable under that 
section. Joint Travel Regulations (paragraphs 4158 and 7012), 
issued pursuant to the statute, provide that a member who is retired 
may receive travel allowances for his dependents from his last sta- 
tion to such selected home, provided that travel is completed within 
the specified time limitation. However, section 102 (g) of the 
Career Compensation Act of 1949, 63 Stat. 804, 37 U. S. C. 231 (g), 
and the Joint Travel Regulations in effect at the time the travel 
invelved was performed further provided (paragraph 7001) that the 
term “dependent” shall include “unmarried legitimate children, 
under twenty-one years of age.” 

The record shows that your daughter was married to Mr. Tom 
Hulin Blowers, Jr., at Dillon, South Carolina, on April 4, 1956, 
which marriage was annulled by the District Court of the Seventh 
Judicial District of the State of Idaho on September 7, 1956. South 
Carolina law (section 20-24, Code of Laws of South Carolina, 1952) 
provides that no marriage license shall be issued when the woman is 
over 14 but under 18 years of age and shall reside with her father 
or mother or other relative until the consent of such relative shall 
have been furnished the probate judge. It will be observed, however, 
that the statute does not declare that if a marriage is entered into 
when one or both of the parties are under the age limit prescribed 
the marriage shall be void; that “the statute has, for wise reasons, 
stopped short of declaring such marriages to be void.” State v. 
Ward, 204 S. C. 210, 28 S. E. 2d 785, 786. Cf. Cross v. Cross, 110 
Mont. 300, 102 P. 2d 829. Such a marriage is voidable only and not 
void. 

A voidable marriage is regarded as valid until annulled by a court 
of competent jurisdiction; generally the marriage is voidable by judi- 
cial decree at the election of the party under the age of consent, to be 
exercised at any time before reaching the age of consent or thereafter 
if there has been no voluntary cohabitation after reaching such age. 
Since the marriage was valid, until it was annulled your daughter 
was not an “unmarried” child. It follows that she may not be con- 
sidered to have been your dependent for transportation purposes 
during the period in question. Compare Mays v. Folsom, 143 F. 
Supp. 784. 

Accordingly, the settlement of March 28, 1957, must be and is 
sustained. 
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[B-132407] 


Military Personnel—Death Gratuity Payments—Disbursing 
Officer Liability—Erroneous Payments 


A death gratuity which, pursuant to section 301 of the Servicemen’s and Vet- 
erans’ Survivor Benefits Act, is paid to a person determined by the appropriate 
commander to be entitled thereto, based upon representations of record made 
by the deceased serviceman as to his marital and dependency status and, in 
the absence of information which would give rise to doubt as to the status, 
constitutes a good acquittance even though it subsequently develops that the 
payee is not the proper statutory payee, and payment would neither impose 
pecuniary liability on the disbursing officer nor warrant a second payment to 
the proper person, regardless of whether the misrepresentations were wilful or 
erroneous. 


If a death gratuity authorized by section 301 of the Servicemen’s and Veterans’ 
Survivor Benefits Act is paid through an administrative mistake to a person 
clearly not entitled to it when another person is clearly entitled to the gratuity, 
the gratuity should be paid to the proper payee, irrespective of recovery of the 
erroneous payment and the disbursing officer would be held pecuniarily liable 
for the improper payment even though the erroneous payee had been determined 
by the appropriate commander to be the person entitled to the gratuity. 


A disbursing officer who makes an erroneous payment of a death gratuity be- 
cause the improper payee was erroneously designated by the deceased service- 
man’s commanding officer as being the person entitled to the gratuity would 
generally be eligible for relief under the act of August 11, 1955, if the disbursing 
officer exercised due care and made the payment in good faith; however, each 
case must be considered in the light of the particular facts involved. 


The exclusion from the Servicemen’s and Veterans’ Survivor Benefits Act of any 
provision authorizing the waiver of recovery of erroneous death gratuity pay- 
ments precludes the General Accounting Office from authorizing the waiver of 
recovery of erroneous payments and no reduction in the number of collection 
letters required by General Regulations No. 129 would be justified. 


To the Secretary of Defense, August 22, 1957: 


Reference is made to letter dated June 28, 1957, and enclosures, 
from the Assistant Secretary of Defense (Comptroller), requesting 
decision on certain questions presented in Committee Action No. 188 
of the Military Pay and Allowance Committee, Department of De- 
fense. The questions are as follows: 


1. A disbursing officer paid the death gratuity authorized by Section 301 of 
the Servicemen’s and Veterans’ Survivor Benefits Act (70 Stat. 868) to a per- 
son determined by the appropriate commander to be entitled thereto based 
upon representations of record made by the deceased as to his marital status. 
If such payment were made immediately in accordance with Section 302 of 
said Act, but to a person later determined to be without entitlement, would 
such payment be considered as improper to the extent of imposing pecuniary 
liability on the disburing officer? 

2. Under the circumstances specified above, except the determination by the 
appropriate commander was based on administrative error rather than repre- 
sentations made by the deceased, would the answer be the same? 

3. Under the circumstances stated in question one, may payment to the 
person later determined to be entitled to the death gratuity be made prior to 
recovery of the gratuity first paid? 

4. Under the circumstances stated in question two, may payment to the per- 
son later determined to be entitled to the death gratuity be made prior to re- 
covery of the gratuity first paid? 

5. If the answer to either question three or four is in the affirmative, and 
payment is made to the person later determined entitled thereto, will the dis- 
bursing officer be granted relief under the Act of 11 August 1955 (P. L. 365, 
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84th Congress, 69 Stat. 687), if the administrative requirements of General 
Regulation No. 129 are complied with? 

6. May the collection requirements prescribed by General Regulation No. 
129 as approved for the Department of Defense be modified to require that 
only one collection letter be forwarded to the recipient of the improper pay- 
ment of the death gratuity? 


Section 301 of the Servicemen’s and Veterans’ Survivor Benefits 
Act, 38 U. S. C. 1131, directs the Secretary concerned, upon official 
notification of the death of a member of a uniformed service under 
his jurisdiction, to have a death gratuity of from $800 to $3,000 paid 
immediately to certain specified survivors. Section 302 of the act, 
38 U. S. C. 1132, provides that in order that payments under section 
301 may be made immediately the Secretary concerned (1) shall au- 
thorize the commanding officers of military or naval commands, in- 
stallations, or districts, in which survivors of the deceased members 
are residing, to determine the survivors eligible to receive the death 
gratuity, and (2) shall authorize the disbursing or certifying officer 
of such command, installation, or district, to make or certify the pay- 
ments to survivors so determined. 

As a guide in the implementation of those provisions the Assistant 
Secretary of Defense (Manpower, Personnel and Reserve) on De- 
cember 7, 1956, issued a memorandum to the Secretaries of the Army, 
Navy, and Air Force which is, in part, as follows: 


SUBJECT: Relief of Disbursing Officers for Erroneous Payment of the Six- 
Month Death Gratuity 

References: (a) DepASD Memo to Secretaries of Army, Navy and Air Force 
of 23 October 1956 regarding payment of death gratuity. (b) Section 302, 
Title III, P. L. 881, 84th Congress. (c) P. L. 365, 84th Congress. 

Regarding Section 302 of the Servicemen’s and Veterans’ Survivor Benefits 
Act, Public Law 881, 84th Congress, which deals with the immediate payment 
of the death gratuity, reference (a) included the following : 

“By literally interpreting Section 302, the services could go to some unin- 
tended extremes in making this payment. 

“The intent of Congress on this point was clearly established and may be 
summarized as follows 

‘Where the wife of a member was residing with the member on or near the 
station of duty at the time of the member’s death, then every effort should 
be made to immediately (within 24 hours, if possible) pay the widow the death 
gratuity. By so doing, the necessity and frustration of loans, collections, etc., 
can be avoided.’ ” 

Both the Congress and the services desire to see that such beneficiaries have 
sufficient cash in hand to clear up immediate outstanding obligations, proceed 
to follow the deceased to the place of interment, and to re-establish their resi- 
dence without the necessity of borrowing or free will collections. 

Some disbursing officers have expressed concern that these payments may, 
in certain cases, be made to other than the proper payee. 

In the passage of Public Law 881, Congress was fully aware of this con- 
tingency. 

Disbursing officers making erroneous payments will be subject to reference 
(ce). The Joint Task Group on Survivor Benefits working under this office 
held a conference with representatives of the General Accounting Office, re- 
questing an interpretation of the inter-relationship between references (b) 
and (c). 

The General Accounting Office informally advised the Joint Task Group that 
the primary responsibility of authorized officers at the local level in making 
those payments is to examine the military records pertaining to the deceased 
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member locally available and in the absence of any information giving rise 
to doubt as to the eligible beneficiary, payment should be made immediately. 
Reasonable precautions should be taken to ascertain that the recipient of the 
payment is the person determined to be entitled. 

In those cases where an erroneous payment is made, the respective Finance 
centers will follow the prescribed collection procedures in an attempt to re 
cover such payment. Where these collection procedures have been followed 
and there is no bad faith or lack of due care, the disbursing officer who made 
such erroneous payment will be eligible for relief. 


The Government is not liable for a second payment of death benefits 
to the proper payee where it has been induced by the decedent’s repre- 
sentations to make payment to someone else. United States v. Camp- 
bell, 1389 F. 2d 424; United States v. Barker, 70 F. 2d 1002: 19 Am. 
Jur., Estoppel, 152, 153, and 155. On the basis of that rule, we repeat- 
edly have held that there is no obligation upon the Government to 
make a second payment of the death gratuity when the originai pay- 
ment was made in reliance on the service member’s representations, 
whether wilful or erroneous, as to his marital status and nothing 
otherwise appeared to give rise to doubt as to the correctness of such 
representations. See, for example, B-81220, October 14, 1949; B- 
86374, August 19, 1949; B-93250, June 8, 1950. 

Under that rule, where a payment of the death gratuity has been 
made to an individual on the basis of representations of record made 
by the deceased member as to his marital and dependency status and 
the Government otherwise has no information which would give rise 
to doubt that such status is as represented, the payment is not to be 
regarded as “erroneous.” The Government has a good acquittance 
in such cases even though it may subsequentiy develop that the payee 
is not the proper statutory payee of the gratuity and no second pay- 
ment is authorized. We assume that your first and third questions 
relate to this situation and, accordingly, such questions are answered 
in the negative. 

In other situations, however, where through administrative mistake 
of fact or law a payment is made to a person clearly not entitied to it 
and it is equally clear that another person is entitled thereto, our deci- 
sions have held that the administrative office may and should make 
payment to the proper payee, irrespective of recovery of the erroneous 
payment. 2 Comp. Gen, 102; 19 Comp Gen. 104. Hence, where be- 
cause of misfiling or nonfiling of records, or delay in the transmission 
of records between stations, or failure by the administrative offices to 
give proper recognition to circumstances casting doubt on the pro- 
priety of the payment, etc., the gratuity has been paid to a person not 
entitled, payment to the rightful beneficiary should not be delayed or 
withheld pending recovery of the erroneous payment. We assume 
question 2 relates to this situation and, accordingly, this question is 
answered in the negative. That is, the first payment would be im- 
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proper to the extent of imposing pecuniary liability on the disbursing 
officer. Question 4 is answered in the affirmative. 

Each case of an improper payment must, of course, be considered in 
the light of the particular facts involved and, therefore, we cannot give 
a definite answer to question 5. Since, however, a disbursing officer is 
authorized to make these gratuity payments on the basis of the com- 
mander’s determination as to the proper payee, the disbursing officer, 
as stated in the quoted memorandum, generally would be eligible for 
relief under the act of August 11, 1955, if he exercised due care and 
made the payment in good faith. 

As to question 6, it may be noted that the Congress deliberately ex- 
cluded from the Servicemen’s and Veterans’ Survivor Benefits Act any 
provision authorizing the waiver of recovery of an erroneous death 
gratuity payment and we are not otherwise authorized to waive the 
recovery of such payments. In such circumstances, we would not be 
justified in authorizing a reduction in the number of collection letters 
required by General Regulations No. 129. We recognize, however, 
that this matter involves circumstances different from the ordinary 
overpayment situation and no reason is apparent why the requests for 
refund in these cases may not be sympathetically expressed. 


[B-132206] 


Compensation—Periodic Step-Increases—Waiting Period 
Commencement—Demotions and Repromotions—Break in 
Service—When-Actually-Employed Employees 


An employee who has not completed the ten-year aggregate service requirement 
at the maximum of the grade when demoted and who is granted a longevity in- 
crease based on three continuous years of service in the higher grade may on 
subsequent repromotion have the same three years of longevity period service 
used to qualify for a ten-year aggregate service longevity increase. 

Under section 704 of the Classification Act of 1949, 5 U. S. ©, 1124, longevity 
credit for grades 11 to 15 is limited to three years or more of service immediately 
preceding September 12, 1954—the effective date of the amendatory act of Sep- 
tember 1, 1954—and, therefore, an employee who did not perform his longevity 
service in grade GS-11 immediately preceding September 12, 1954, is not entitled 
to a longevity step-increase on repromotion to grade GS-11, and an employee who 
was promoted from GS-11 to GS-12 in 1952 after four year’s of service in the 
top step of grade GS-11 is considered to have received a change in grade so as to 
preclude prior GS-11 service credit for longevity purposes on subsequent repromo- 
tion to grade GS-11 from grade GS-9. 


An employee who, prior to a break in service in excess of four workweeks, has 
completed three years continuous service at the top of the grade, but before com- 
pletion of the ten-year aggregate period, is not required to serve another three- 
year longevity period after reemployment in addition to completing the ten- 
year aggregate period; however, in case an employee has not completed three 
continuous years of service and has a break in service in excess of four work- 
weeks no prior service credit for longevity purposes is permitted. 

W hen-actually-employed employees who perform service in excess of 40 hours a 


week, but who have no regularly scheduled tour of duty, may not have the excess 
work credited to shorten the period of 52 or 78 calendar weeks required for 
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periodic step-increase purposes, therefore, when an employee has performed the 
required calendar period and within that period has served the required hours at 
staight time rates, he has met the waiting period requirement for periodic step- 
increases, regardless of how the hours are divided among the calendar weeks. 


To the Secretary of Agriculture, August 23, 1957: 


On June 13, 1957, your Administrative Assistant Secretary re- 
quested our decision concerning the proper action to take in the several 
situations involving longevity and regular within-grade increases in 
compensation hereinafter set forth. 

Situation 1. 


Employee attained maximum scheduled rate of GS-4 on November 12, 1950. 
She did not meet the 10-year aggregate period requirement at that time. She 
was demoted to the maximum scheduled rate of GS-3 on May 10, 1954. Effective 
September 12, 1954, in accordance with the provisions of Section 703 (a) of the 
Classification Act, as amended by Section 102 (a) (1) of the Fringe Employment 
Benefits Act of September 1, 1954, she was granted one longevity increase in 
GS-3, based on her previous GS—4 service of more than three continuous years 
at the maximum scheduled rate (November 12, 1950, to May 10, 1954). On 
October 31, 1955, the employee was repromoted to the top scheduled rate of 
GS-4. Approximately five and one-half months later, she met the 10-year aggre- 
gate period requirement in GS-4. As indicated, the time previously served at 
the maximum scheduled rate of GS-4 had already been used to grant a longevity 
increase in GS-3. * * * are we correct in assuming that where the 3 years of 
longevity period service have been used in granting a longevity increase iu a lower 
grade, this will not preclude using them again to grant a longevity increase in 
the grade in which such service was completed, or in an intermediate grade upon 
repromotion of the employee to that grade? 


Section 703 (b) (8) of the Classification Act of 1949, 63 Stat. 968, 
5 U.S. C. 1123 (b) (3), provides: 


(3) No officer or employee shall receive more than one longevity step-increase 
for any three years of continuous service. 


Section 703 (a) of that act, 5 U. S. C. 1123 (a), as originally en- 
acted required three years of continuous service for longevity pur- 
poses “without change of grade.” That section together with section 
703 (b) above, 5 U. S. C. 1123 (b), restricted the 3-year rule to service 
in the same grade. However, upon demotion after satisfying the 
3-year requirement but prior to completion of 10 years aggregate 
service, and subsequent repromotion to same grade, the employee was 
permitted to use the 3 years served in the higher grade prior to 
demotion for longevity purposes in the higher grade. 33 Comp. Gen. 
271. The amendatory language of the act of September 1, 1954, 68 
Stat. 1105, 5 U .S. C. 1105, “without increase in grade” permits the 
creditable service in the higher grade to be used for a longevity in 
the grade to which demoted. We do not view the amendment as 
operating to broaden the original coverage of section 703 (b) (3) 
and prohibiting the use of the 3 years continuous service credit of 
the higher grade upon repromotion solely because the credit was 
used to give the employee a longevity increase in a lower grade. 
Therefore, we hold that in the example set forth in the Administra- 
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tive Assistant Secretary’s letter the 3 years continuous service at the 
maximum scheduled rate of GS-4 prior to the demotion may be used 
to grant a longevity increase in grade GS-4 upon repromotion. The 
question presented is answered in the affirmative. 

Situation 2. 

We have an employee who reached the top scheduled rate of GS-11 after 
seven and one-half years in the grade. He served at the top rate for 4 years 
and 11 months, from May 12, 1947, to April 12, 1952. On April 13, 1952, he was 
promoted to GS-12 and on March 29, 1954, was demoted to GS-9 at the top 
scheduled rate. Repromotion to the top scheduled rate of GS-11 was effected on 
June 5, 1955. The similarity between this and case 1, above, will be noted. 
It seems clear that the employee was entitled to one longevity increase in GS-9, 
effective September 12, 1954, but question arises about his entitlement to a lon- 
gevity increase in GS-11 upon repromotion to that grade on June 5, 1955. * * * 
As a further example to illustrate our point, an employee who had 4 continuous 
years at tue top of GS-11 from 1948 to 1952, followed by promotion for a year 
to GS-12 and then a change back to the top of GS-11 in January 1954 would, 
in our opinion, be as entitled to one longevity increase in GS-11 on September 
12, 1954, as would another employee who had been 4 continuous years at the top 
of GS-11 on September 12, 1954, assuming both employees were otherwise 
eligible. 

Section 704 of the Classification Act of 1949, as amended by section 
103 (a), 5 U.S. C. 1124 (a), and (b), 5 U. S. C. 1124 (b), of the act 


of September 1, 1954, 68 Stat. 1105, provides: 


Sec. 704. In the case of officers and employees in grades 11 to 15, inclusive, 
of the General Schedule who are receiving compensation at or above the 
maximum scheduled rates for their respective grades on the date immediately 
preceding the effective date of this amendatory section, not to exceed three yeurs 
of service performed immediately preceding such effective date shall be counted 
toward longevity step-increases under section 703. * * * 

(b) The amendment made by subsection (a) shall become effective at the 
beginning of the first pay period following the date of enactment of this Act. 
[Italics supplied. ] 

The above language is specific in limiting credit in grades 11 to 15 
for past service to not to exceed three years of service performed 
“immediately preceding” the effective date of the amendatory section. 
Therefore, since the employee in the first illustration did not perform 
his three years or more of service in GS-11 immediately preceding the 
effective date of the amendatory section, no credit may be allowed 
toward a longevity step-increase in GS-11 for the period from 1947 
to 1952 when he served at the maximum scheduled rate in GS-11. 
In the second illustration the promotion from GS-11 to GS-12 in 
1952 eliminates any credit for service performed prior to the pro- 
motion toward the required three years of continuous service in GS- 
11 for a longevity step-increase. The promotion would constitute 
a change in grade or rate of basic compensation under section 703 (a) 
of the Classification Act of 1949 before its amendment. It also would 
constitute an increase in grade or rate of basic compensation after 
the amendatory act of September 1, 1954. The employee who had 
four years of continuous service at the top of GS-11 immediatey pre- 
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ceding the effective date of the act is entitled to credit for three years 
of that service toward a longevity step-increase in GS-11. 

Situation 3. 

This situation concerns the question whether an employee who has 
a break in service of more than four workweeks after completing the 
three-year longevity period, but before completing the ten-year ag- 
gregate period, must serve another three-year longevity period after 
reemployment in addition to completing the ten-year aggregate 
period. 

The Civil Service Commission has advised us that the statement 
in section 25.52 of the Federal Employees Pay Regulations that “A 
new longevity period begins when a longevity step increase is effected, 
or after a break in service in excess of four workweeks” was not in- 
tended to require the serving of a second three-year longevity period 
for one longevity step-increase when one such period had been com- 
pleted before a break in service. In connection therewith the Com- 
mission furnished the following statement : 


The three-year longevity period at the maximum rate or a longevity rate, 
while it may occur at any time within the aggregate period (33 Comp. Gen. 271) 
is required by the law to be “three years of continuous service” (section 703 (a) 
of the Classification Act). It is this requirement of continuity which is the 
reason for the provision in the definition of “longevity period” (section 25.52 
(d)) that a new longevity period begins after a break in service in excess of 
four workweeks. 


Therefore, and since we are of the view that the regulation, as 
clarified by the Civil Service Commission, is reasonable we hold that 
an employee who has a break in service of more than four workweeks 
after completing the three-year longevity period, but before com- 
pleting the ten-year aggregate period, is not required to serve another 
three-year longevity period after reemployment in addition to com- 
pleting the ten-year aggregate period. Cf. 33 Comp. Gen. 271. In 
our decision B-128620, August 1, 1956, referred to by you, the em- 
ployee on May 14, 1950, received a promotion to the maximum sched- 
uled rate of GS-4. On January 21, 1952, she received an indefinite 
appointment in the Department of Agriculture to the maximum 
scheduled rate of GS-3. This constituted a change in grade under 
section 703 (a) of the Classification Act of 1949 before its amend- 
ment by the act of September 1, 1954, and, therefore, the employee 
was required to begin a new three-year longevity period. On June 
19, 1953, she resigned and was not reemployed until November 29, 
1954. Thus, it will be seen that she was not in the service when the 
amendatory act of September 1, 1954, became effective and that the 
break in service in excess of 4 workweeks occurred prior to her com- 
pletion of 3-year continuous service. We held that since her service 
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was broken by a period of more than 4 workweeks she forfeited any 
credit for prior service toward a longevity increase. 

Situation 4. 

This situation concerns w. a. e. employees with no administratively 
established workweek. The specific question involved is whether 
service in excess of 40 hours per week performed by w. a. e. employees 
with no regularly scheduled tours of duty may be credited toward 
their periodic step increases. In our decision 34 Comp. Gen. 471 
we held that w. a. e. employees with no administratively established 
workweeks may not be paid overtime compensation but are entitled to 
straigth time compensation for all hours worked in a particular bi- 
weekly pay period, irrespective of whether services be performed in 
excess of 40 hours per week. 

Section 25.11 (e) of the Federal Employees Pay Regulations pro- 
vides that “For intermittent part-time or w. a. e. empoyees the wait- 
ing period shall be 2,080 or 3,120 hours in a pay status during the 
applicable time period of not less than 52 or 78 calendar weeks.” 
Paragraph (1) of the same subsection provides that creditable serv- 
ice includes “continuous paid civilian employment * * * but not in- 
cluding service paid at overtime rates.” The performance of more 
than 40 hours of service in a week does not shorten the period of 52 
or 78 calendar weeks required for a periodic increase. Therefore, 
when the employee has performed the required calendar period and 
within that period has served the required hours at straight time 
rates, he has met the waiting period requirement for a periodic 
increase, regardless of how the hours may have been divided among 
the calendar weeks of the waiting period. 


[B-132808] 


Officers and Employees—Acceptance of Foreign Presents, 
Emoluments, Ete.—Court Employees 


An individual who is in receipt of a World War II pension from the British 
Government and who is appointed as a court crier in a United States District 
Court with regularly prescribed duties and compensation fixed by law and pay- 
able from appropriated funds is regarded as receiving an emolument from a 
foreign Government and is a person holding an office of profit or trust within the 
meaning of Article 1, Section 9, Clause 8 of the United States Constitution, so 
as to preclude the payment of compensation concurrently with the receipt of 
pension payments from the British Government without the consent of Congress. 


To W. L. Ellis, Administrative Office of the United States Courts, 
August 26, 1957: 

On. August 1, 1957, you asked us to decide whether a recently ap- 
pointed court crier may be paid the compensation of his position 
concurrently with the receipt of pension payments from the British 
Government for services in World War II. 
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You relate that a district court judge has just employed a new court 
crier who is a British citizen and that although he is in the process 
of naturalization, he does not expect to lose his pension when he be- 
comes an American citizen. You say that he cannot continue in the 
job as court crier, which pays only $3,415 a year, unless he can con- 
tinue to receive his pension, which we understand is for service in the 
British Army. 

Article I, section 9, clause 8 of the Constitution of the United States 
reads in part as follows: 


And no Person holding any Office of Profit or Trust under them (the United 
States), shall, without the Consent of the Congress, accept of any present, Emol- 
ument, Office, or Title, of any kind whatever, from any King, Prince, or foreign 
State. [Parenthetical portion added.] 


The issues raised by your letter are, therefore, whether a court crier 
holds an office of profit or trust and whether the pension received is a 
present or emolument from a foreign state. 

28 U. S. C. 755 provides that each district judge may appoint a 
crier for the court in which he presides who shall perform also the 
duties of bailiff and messenger. 28 U.S. C. 604 (a) (5) provides that 
the Director of the Administrative Office of the United States Courts 
shall fix the compensation of the court criers. 

An office is a public station or employment, conferred by the ap- 
pointment of government. The term embraces the ideas of tenure, 
duration, emolument, and duties. United States v. Hartwell, 6 Wall. 
393; Baskins v. United States, 32 F. Supp. 518; Hawthorne v. Fisher, 
33 F. Supp. 891. An officer of the United States within the constitu- 
tional meaning is one appointed by the President by and with the 
advice and consent of the Senate, or by the President alone, by the 
courts of law or by the head of some executive department of the Gov- 
ernment. Article II, section 2, clause 2 of the Constitution; United 
States v. Marcus, 106 F. 2d 497; Brooks v. United States, 33 F. Supp. 
68; United States v. Mouat, 124 U. S. 303. The word “court” is com- 
monly used synonymously or interchangeably with the word “judge.” 
United States v. McCabe, 129 F. 708; In Re Watkins’ Estate, 104 P. 
2d 389; State v. Sullivan Circuit Court, 88 NE 2d 326. Thus, it has 
been held that appointment by a district judge constitutes appoint- 
ment by a court of law within the meaning of Article IT, section 2, 
clause 2 of the Constitution. 4 Comp. Dec. 297. The court crier holds 
his appointment from a court of law; he receives for his services a 
compensation paid from appropriated funds which is fixed pursuant 
to law; he has regularly prescribed services to perform; and in this 
case we understand his duties are continuing and permanent, not 
occasional or temporary. Consequently, he is a “Person holding any 
Office of Profit or Trust” within the meaning of Article I, section 9, 
clause 8 of the Constitution. Cf. 27 Op. Atty. Gen. 219. 
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A pension is a periodical allowance of money granted by a govern- 
ment in consideration or recognition of meritorious past services. 
70 C. J. S. 423. It is considered a gratuity where granted for serv- 
ices previously rendered and which at the time they were rendered 
gave rise to no legal obligation. Riggs v. District Retirement Board 
of Los Angeles City Schools, 182 P.2d1. Onthe other hand a pension 
is considered as deferred compensation where it was provided for by 
law at the time the services were rendered. David v. Veitscher 
Magnesitwerke Actien Gesellschaft, 35 A. 2d 346; Schieffelin v. Berry, 
216 N. Y.S. 367; Wright v. Craig, 195 N. Y.S. 391. 

The term “present” is defined in Black’s Law Dictionary, Third 
Edition as “A gift; a gratuity; anything presented or given.” In 
Webb v. United States, 249 U. S. 96, a “present” has been held to be a 
“sift” and in Commissioner of Internal Revenue v. Montague, 126 F. 
2d 948, a “gift” has been held to be a “gratuity.” Thus, a pension 
which is a gratuity must be considered a “present” within the meaning 
of Article I, section 9, clause 8. 

The term “emolument” is defined in Black’s Law Dictionary, Third 
Edition, as “The profit arising from office or employment; that which 
is annexed to the possession of an office as salary, fees,and perquisites ; 
advantage; gain, public or private.” It has also been held 
to be that which is received as compensation for services. Reals v. 
Smith, 56 P. 690; Vansant v. State, 53 A. 711; Town of Bruce v. 
Dickey, 6 N. E. 435. Thus, a pension which is in the nature of de- 
ferred compensation for services previously rendered must be re- 
garded as an “emolument” within the meaning of Article I, section 9, 
clause 8. 

We are unable to determine from the record presently available 
whether the pension received by the court crier in question is to be 
classed as a gratuity or as deferred compensation under the principles 
discussed above. However, in either event, it falls within the pur- 
view of the constitutional prohibition. Therefore, we conclude that 
the court crier may not continue to be paid the compensation of his 
position concurrently with the receipt of pension payments from the 
British Government without the consent of Congress. 


[B-132194] 


Military Personnel—Permanent Change of Station Follow- 
ing Course of Instruction—Per Diem—Dislocation Allow- 
ance 

A Marine Corps enlisted man who is directed to duty at a designated station fol- 
lowing a period of temporary duty under instruction but who, prior to com- 


pletion of the course, is directed to another permanent station is regarded as 
having been assigned to a permanent station from the time of arrival at the 
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course of instruction so as to preclude entitlement to per diem for the tempo- 
rary duty, and inasmuch as the permanent nature of the first station change 
arises because of the assignment following the course of instruction, the mem- 
ber is not entitled to a second dislocation allowance for the subsequent change 
of station under 37 U. S. C. 253 (c) which exempts permanent service school 
station changes from the limitation on payment of more than one dislocation 
allowance in a fiscal year. 


To T. W. Turcotte, Headquarters, United States Marine Corps, 
August 28, 1957: 

By first endorsement of May 30, 1957, the Commandant of the 
Marine Corps forwarded your letter of April 1, 1957, requesting an 
advance decision as to the right of Staff Sergeant Thomas E. Beck, 
USMC, to per diem, reimbursement for travel of dependents, and 
a second payment of dislocation allowance for the fiscal year 1957, 
in the circumstances shown. 

By orders dated October 11, 1956, as directed by Marine Corps 
Special Order No. 194-56, Sergeant Beck was returned from duty 
overseas to the United States and assigned to the Marine Corps Air 
Station, Cherry Point, North Carolina, for temporary duty under 
instruction in the Aerial Navigation School for approximately 16 
weeks. Such orders directed him, upon completion of the course of 
instruction, to report at the same station for duty. He reported as 
directed at Cherry Point for temporary duty under instruction on 
January 7, 1957. He failed to make satisfactory progress in the 
course of instruction and was separated from the Aerial Navigation 
School on February 4, 1957. Under authority of Naval Speedletter 
dated February 18, 1957, his basic orders were amended by sixth 
endorsement dated February 27, 1957, to direct him to proceed on 
March 4, 1957, to Camp Lejeune, North Carolina, for duty. He re- 
ported for duty at Camp Lejeune on March 5, 1957. He has certi- 
fied that his dependents traveled at personal expense from Have- 
lock, North Carolina, to Midway Park, North Carolina, between 
March 4 and 5, 1957. He claims reimbursement for the travel of his 
dependents and a dislocation allowance. The request for payment 
for dislocation allowance contains the statement that “This is second 
claim for dislocation allowance fiscal year 1957. First claim paid on 
permanent change of station to recognized Marine Corps school.” 
Also, he claims per diem at the rate of $1 per day for the period 
January 7 to March 4, 1957, while performing duty at Cherry Point, 
North Carolina. 

To be entitled to per diem under the provisions of section 303 (a) 
of the Career Compensation Act of 1949, 63 Stat. 812, 37 U. S. C. 
253 (a), and implementing regulations, members of the uniformed 
services must be in a status of traveling “away from their desig- 
nated posts of duty.” A permanent station is defined in paragraph 
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1150-10a of the Joint Travel Regulations as including the corporate 
limits of the city or town in which the member is stationed. It has 
been held that when a member is directed to proceed to a particular 
city for temporary duty and later report to another installation in 
the same city for duty, his travel status ends upon his arrival in that 
city and no right to per diem accrues for such temporary duty. 
B-121605, October 25, 1954, and 34 Comp. Gen. 427. 

Sergeant Beck’s orders directed him to report for duty at Cherry 
Point, North Carolina, following a period of temporary duty under 
instruction there and hence Cherry Point was his designated post 
of duty and, in effect, his permanent station from the time he ar- 
rived there. The effect of the Naval Speedletter dated February 18, 
1957, and sixth endorsement thereon dated February 27, 1957, was 
to direct an additional change of permanent station from Cherry 
Point to Camp Lejeune. Hence, Sergeant Beck is not entitled to 
per diem for the period January 7 to March 4, 1957, while perform- 
ing duty at Cherry Point. He is, however, entitled to reimbursement 
for the travel of his dependents from Havelock, North Carolina, to 
Midway Park, North Carolina, not to exceed the cost from old duty 
station, Cherry Point, to new duty station, Camp Lejeune. 

Section 303 (c) of the Career Compensation Act of 1949, as 
amended by section 2 (12) of the act of March 31, 1955, 69 Stat. 18, 
21, 37 U. S. C. 253 (c), authorizes, under regulations approved by 
the Secretary concerned, payment of a dislocation allowance to a 
member of the uniformed services whose dependents are authorized 
to move and actually move in connection with his permanent change 
of station. It provides further that the member shall be entitled to 
the payment of a dislocation allowance for not more than one per- 
manent change of station during any fiscal year, except on the find- 
ing of the Secretary of the Department concerned that the exigencies 
of the service require more than one such change of station during 
any fiscal year. It also provides that this limitation upon the pay- 
ment of a dislocation allowance shall not apply to members of the 
uniformed services ordered to service schools as a permanent change 
of station. Paragraph 9002-1, Joint Travel Regulations, issued pur- 
suant to that statute, authorizes payment of a dislocation allowance 
when dependents have completed travel in connection with a perma- 
nent change of station if transportation of dependents is authorized 
to be furnished or travel allowances are authorized to be paid. Para- 
graph 9003-7 of the same regulations, in setting forth the circum- 
stances in which the allowance is not payable, including the restric- 
tion on payment for not more than one permanent change of station 
during any fiscal year, specifically provides that this limitation does 
not apply in the case of members ordered to, from, or between courses 
of instruction conducted at military installations. 
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The assignment of Sergeant Beck, by orders dated October 11, 1956, 
to Cherry Point for a course of instruction scheduled for 16 weeks 
was not an assignment to a service school as a permanent change 
of station, the permanent nature of the assignment arising because 
of his assignment following the course of instruction. Since he has 
been paid a dislocation allowance for the fiscal year 1957 (presum- 
ably for his permanent change of station from overseas to Cherry 
Point), he is not entitled to a second dislocation allowance for the 
subsequent permanent changes of station disclosed. 

Accordingly, payment of the dependent travel voucher, returned 
herewith, is authorized, if otherwise correct. The per diem voucher 
and claim for dislocation allowance will be retained here, 


[B-132399] 


Contracts—Specifications—Failure to Furnish Something 
Required—Supplemental Data 


The submission of supplemental data after opening by a low bidder pursuant to 
an invitation which specifically provides that the technical information and 
data will not become a part of the bid and will be used solely to predetermine 
compliance with the specifications is not regarded as permitting the bidder 
to change his bid after opening, and the bid does not have to be rejected as 
defective because the original information and data were incomplete. 


To the Secretary of the Interior, August 28, 1957: 

Reference is made to your letter of July 9, 1957, requesting a 
decision on questions which have arisen in the procurement of static 
series capacitor equipment for the Bonneville Power Administration 
under Invitation No. 8359, issued by that agency on April 22, 1957. 

It is reported that the static series capacitor equipment involved 
is a highly complex and coordinated system embodying pioneering 
technique aspects. For these reasons preliminary specifications were 
issued on January 28, 1957, to all potential domestic sources, includ- 
ing Tobe Deutschmann Corporation, to solicit their technical com- 
ments and recommendations. It is stated such procedure has been 
found from experience to produce more acceptable specifications 
and the final technical requirements are the most compatible to pro- 
duction, test and economy. The use of preliminary specifications is 
a recognized engineering practice on specifications contemplating 
complex equipment embodying pioneering aspects in that it takes 
advantage of suppliers’ prior manufacturing and test experience and 
leads to the selection of the most economical and compatible equip- 
ment and that it also assures maximum participation by all suppliers. 

In issuing the preliminary specifications the companies were ad- 
vised that since the timing on the project was critical it was intended 
to issue the invitation to bid on the series capacitor in the near future 
and that since all manufacturers would have an opportunity to re- 
view the specifications prior to issuing them on an invitation to bid, 








144 DECISIONS OF THE COMPTROLLER GENERAL [87 


the actual bidding time would be kept to a minimum so as to expedite 
activity on the project. Several companies expressed interest in the 
preliminary specifications and made technical comments and sug- 
gestions which were quite constructive and were considered and 
utilized where possible in the specifications and aided in producing 
final specifications for the most economical equipment. Tobe 
Deutschmann Corporation did not respond in any way with respect 
to the preliminary specifications. 

The formal invitation for bids was issued on April 22, 1957. Due 
to the complexity and the pioneering aspects of the equipment being 
purchased there were set forth on page 10, the organization, experience, 
production control and test facilities that a bidder must possess and 
on page 11 it is provided as follows: 


INFORMATION TO BE SUBMITTED BY BIDDER. A. Each copy of the 
bid shall be accompanied by a complete set of descriptive information, including 
copies of catalog cuts showing the details of construction of the equipment 
proposed in accordance with these specifications and a sketch showing the 
proposed method of mounting. In addition each bidder shall submit pertinent 
data about the equipment he proposes to furnish on the attached bid data sheets. 

B. Information furnished by the bidder as required herein will be used in 
analyzing bids in an endeavor to predetermine compliance with the specifica- 
tions and suitability of material or equipment for the required service. This 
information will form no part of the bid, and is not for the benefit of the 
bidders. Unless the bidder specifically indicates in the bid itself that exception 
is taken to the specifications, and unless such specific exceptions are accepted 
by the Government, compliance with the specifications in every respect will 
be required. 

C. The contracting officer reserves the right to reject any bid not accompanied 
by the information required. 

D. Bidders, who have not previously done so, shall submit complete informa- 
tion showing compliance with the section entitled “EXPERIENCE, ORGANIZA- 
TION AND FACILITIES”. 

The four bids received in response to the invitation were publicly 
opened on June 12, 1957. The low bid in the amount of $621,690 
was submitted by Tobe Deutschmann Corporation and no exceptions 
were taken to the specifications in the bid. The next low bid is in 
the amount of $641,813. Tobe Deutschmann Corporation submitted 
with its bid certain data concerning the equipment it proposed to 
furnish and stated in an attached letter dated June 11, 1957, that they 
were preparing additional information and were ready, at the Gov- 
ernment’s request, to discuss the merits and details of the equipment. 

It is reported that the data furnished by Tobe Deutschmann Cor- 
poration with its bid was substantially incomplete. The data fur- 
nished by the second and third low bidder was complete at the time 
of the bid opening, and analysis of the data showed no omissions or 
discrepancies. Since Tobe Deutschmann Corporation was the ap- 
parent low bidder and in view of the statement made in the letter 
accompanying its bid that they were preparing additional informa- 
tion, they were allowed to submit two supplements to their original 
bid. The first supplementary data was received on June 21, 1957, 


and the second on June 25. The corporation was advised prior to 
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their second submission that complete data would be required in that 
submission and no further data would be allowed. It is considered 
that the technical data submitted by Tobe Deutschmann Corpora- 
tion still indicates that in certain aspects the equipment that it pro- 
poses to furnish is not capable of meeting the requirements of the 
specifications and that the equipment offered and/or the design 
thereof raises grave technical reservations concerning the operability 
of the system. 

In view of the evaluation of the technical data submitted, the con- 
tracting officer proposes that the award be made to the second low 
bidder who has demonstrated that it is capable of complying with 
requirements of the specifications. Tobe Deutschmann Corporation 
was advised of the proposed action and by letter dated June 28, 1957, 
it protested such action and requested further opportunity to discuss 
any point concerning its proposal if the situation demanded clarifica- 
tion. It was further stated that its bid took no exception to the speci- 
fications and offered to furnish and guarantee that the equipment will 
meet all requirements at the price quoted in the bid. 

The basis for the proposed rejection of the bid of Tobe Deutsch- 
mann Corporation is set forth in your letter as follows: 


(1) It is incomplete in a specific requirement of the technical specifications— 
submittal of a drawing indicating “a section through rack showing arrangement 
of capacitor units and connections”, 

(2) It contains major discrepancies which are changes in the Tobe Deutsch- 
mann bid rather than clarification of the incomplete data submitted with the bid 
(these changes are listed on page 3 of Attachment 5, and 

(3) Because the B. P. A. engineering staff has serious technical reservations 
regarding the operability of the system proposed in the bid and supplemental 
data submitted by the low bidder. 


In a conference held on August 5, 1957, between representatives of 
the bidder, your Department and this Office, it was conceded that 
there was no question concerning the bidder’s organization, experi- 
ence, production control and test facilities. The bidder also admitted 
that some of the recommendations of the engineering personnel of 
Bonneville Power Administration were justified while others were 
subject to dispute. The bidder alleges that even if the adverse recom- 
mendations be considered justified they are relatively minor. Fur- 
ther, the bidder stated that the information and data furnished were 
intended primarily for the purpose of indicating the class of equip- 
ment proposed to be furnished rather than a detailed final description 
thereof. 

The question for consideration here at this time is whether under 
the terms of the invitation the bidder is absolutely limited by the 
information and data submitted with the bid and evaluation must be 
based solely thereon, or whether the failure to submit with the bid 
sufficient information and data may be waived by the contracting 
officer as an informality and the bid evaluated on the basis of infor- 
mation submitted after the opening of the bids. 

468020 O-58—12 
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We have held that the failure of the bidder to submit samples, 
descriptive literature, data or other information with his bid, as re- 
quired by the invitation, may be waived as an informality where the 
advertised specifications fully set forth the requirements of the Gov- 
ernment and the bidder proposes to meet the specifications. 17 Comp. 
Gen. 940. However, it was stated in that decision on page 944: 


It may be that in exceptional cases where, due to the intricacy, novelty, etc., 
of the article to be purchased, the specifications cannot be stated with sufficient 
certainty to warrant the acceptance of a bid without the prior submission of a 
sample to show exactly what the bidder proposes to furnish, or in other cases, 
due to the particular needs of the Government, it would not be to the interest 
of the Government to waive the failure to submit a sample, and in such cases, 
where such circumstances are established, this Office would not be required to 
object to the acceptance of a higher bid because the low bidder failed to submit 
the required sample before the bids were opened. 


In the instant case, under the provisions of paragraphs B and C 
appearing on page 11, quoted above, it was stated that the information 
and data were to be used solely “in analyzing bids in an endeavor to 
predetermine compliance with the specifications.” On the other hand, 
however, it was expressly provided that such information and data 
would in no way relieve the contractor from complying with the speci- 
fications in every respect. Considering these provisions in conjunc- 
tion with the further statement that the data “will form no part of 
the bid,” it is clear that the data would not become a part of the con- 
tract so that the contractor’s obligation to construct the equipment 
would be governed or controlled primarily by the specifications rather 
than by the details of the data submitted. It therefore would seem 
to logically follow that the information and data are for the benefit 
of the Government and are solely for the purpose of determining, 
prior to award, that the bidder is able to design, construct and furnish 
equipment meeting the requirements of the specifications. 

It has always been recognized that the contracting agency has the 
responsibility of determining whether a particular bidder is responsi- 
ble and qualified to perform the work covered by the invitation. How- 
ever, it is not believed that it is required to restrict the basis for such 
determination solely on the basis of information and data submitted 
with the bid where it is expressly provided that such information and 
data form no part of the bid. Obviously, the determination may be 
made on the basis of information and data submitted or obtained 
after the opening of the bids as well as on the basis of information 
submitted with the bid. Furthermore, permitting the bidder to sub- 
mit supplemental data even though it may vary from the original data 
is not permitting the bidder to change its bid after the bid opening 
since the bidder has agreed to comply with the specifications in all 
respects, and the bidder legally could not have refused to accept 
award of the contract on the ground that his bid was defective be- 
cause it did not include complete and adequate information and 
data. 
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Accordingly, if Tobe Deutschmann Corporation is able to establish 
that it is capable of designing, manufacturing and installing equip- 
ment meeting the requirements of the specifications in sufficient time 
to enable award to be made so that the equipment can be delivered 
when needed, there would be no legal basis for rejecting the bid of 
Tobe Deutschmann and making award to a higher bidder. 

The result here is not considered inconsistent with the conclusion 
reached in decision of November 21, 1956, B-129041, to you, 36 Comp. 
Gen. 415, wherein it was held that a bidder’s failure to accompany its 
bid with certain essential descriptive data as required by the invitation 
could not be waived. The controlling difference between the two 
cases is that under the facts in the decision of November 21, 1956, 
the required data clearly was a part of the bid whereas here it is not. 
It may be suggested that if, in future similar cases, it is desired to 
restrict consideration of data to that submitted with the bid and to 
preclude any modification or supplementation of the data subsequent 
to bid opening, that result may be accomplished by a plain and un- 
equivocal statement to that effect in the invitation for bids. See 
particularly 36 Comp. Gen. 376. 

The papers submitted with your letter are returned herewith. 


[[B-132202] 


Contracts—Awards—Small Business Concerns—Set-Aside 
Withdrawal 


The readvertisement of a procurement and withdrawal of a small business set- 
aside after a planned producer no longer qualified as a small business and an 
evaluation of bids revealed a price differential of approximately 10% between 
the low small business bid and the price paid for the material in prior procure- 
ments plus adjustment for changes in the market were proper actions and the 
fact that the prices in the courtesy bid of the former small business firm were 
not revealed to the bidders under the first invitation does not afford a basis to 
void an award under the readvertisement. 


To Geiger and Harmel, August 30, 1957; 


Reference is made to your two letters of June 26, 1957, and your 
additional letter of July 2, 1957, protesting the withdrawal of the 
above-captioned invitation, representing a total small business set- 
aside, and the readvertisement of the same procurement under invita- 
tion for bids No. DA~-ENG-11-184-57-D-761 which permitted bids 
by either small or large business. 

The initial invitation was issued upon a joint determination by 
the contracting officer and the Small Business Administration repre- 
sentative pursuant to paragraph IVD1 of Department of Defense 
Instruction No. 4100.9 dated November 14, 1955, which provides: 


Total Small Business Set-Asides 

The entire amount of a procurement shall be set aside for the exclusive 
participation of small business concerns when such action is determined by a 
representative of the Small Business Administration and the contracting pro- 
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curement agency, or, in the event of the nonavailability of a Small Business 
Administration representative it is determined by the contracting procurement 


agency to be 
(a) in the interest of maintaining or mobilizing the nation’s full productive 


capacity, or 
(b) in the interest of war or national defense programs. 


A report received from the Department of the Army indicates 
that the set-aside was agreed to by the contracting officer on the 
assumption that the J. S. Thorn Company of Philadelphia, Penn- 
sylvania, a planned source for the material to be procured, continued 
to qualify as a small business as it had in the past. 

Responsive bids were received from three small business concerns; 
the lowest from the National Cooler Corporation. A late bid from 
the J. S. Thorn Company was not considered because the bid was not 
received within the time prescribed by the invitation and because 
the bidder no longer qualified as a small business concern. The Thorn 
bid, however, appears to have been significantly lower than the lowest 
acceptable bid received from a small business. On June 13, 1957, 
subsequent to the opening of the bids, a representative of the con- 
tracting agency addressed a memorandum to the Small Business Ad- 
ministration representative requesting that the set-aside be with- 
drawn on the basis that the Thorn Company, a planned producer, was 
no longer a small business concern; that its bid, which could not be 
accepted, was in line with its previous bids for the same material; 
and that in view of the quantity of the material which had been 
procured in the past from the Thorn Company, the set-aside would 
not have been agreed to by the contracting agency had it been aware 
that that company could no longer qualify as a small business. It 
was further pointed out that an award to other than the Thorn Com- 
pany would result in the payment of a premium of approximately 
$25,000 on an award in a total sum of $282,372. In response to that 
memorandum, the Small Business Administration representative, by 
letter of June 14, 1957, on the basis of the facts presented in the 
memorandum, agreed to the withdrawal of the set-aside. Sub- 
sequently, the invitation was withdrawn and the procurement re- 
advertised without set-aside. Award was made under the second 
invitation on June 29 to a firm which coincidentally is also a small 
business. 

On behalf of your client, the National Cooler Corporation, you 
protest the withdrawal of the set-aside on the ground that the J. S. 
Thorn bid, submitted pursuant to the first invitation, should never 
have been opened since it was filed late, and that if it had not been 
opened, the difference between the National Cooler bid and the Thorn 
bid would not have been known and presumably award would have 
been made to National Cooler, Specifically, you contend that the 
data in the Thorn bid could only have been used pursuant to APP 
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30-T14e in determining the propriety of executing future procure- 
ments in the same manner. You further point out that National 
Cooler was at an unfair disadvantage in regard to the second invita- 
tion because it did not know the amount of the Thorn bid under the 
first invitation while its bid under that invitation had been made 
public. 

Subsequent to the submission of your protest, there was received 
a copy of a letter dated June 21, 1957, from the head of the procuring 
activity, Chief of Engineers, in which it was stated : 


Upon opening bids 7 June it was apparent that the prices as submitted by the 
three bidders registered on the abstract were excessive when compared with 
the prices paid for these two items in comparable quantities in 1952 plus ad- 
justment for changes in the market between 1952 and the present time. The 
apparent price differential was approximately 10%. * * * 


In a report from the Small Business Administration, it was in- 
dicated that withdrawal of the set-aside had been agreed to by the 
Small Business Administration representative because the low respon- 
sive bid was approximately 10 percent over the price previously paid 
for the same material in 1952 plus an adjustment for changes in the 
market during the intervening period. The Small Business Adminis- 

‘tration representative indicated that he would not have concurred in 

the withdrawal of the set-aside had he been aware that the Thorn 
bid had been opened and that the Thorn bid appeared to have been a 
factor leading to the request for withdrawal. That the Thorn bid 
had been opened and that it was comparatively low, however, was 
brought to the attention of the Small Business Administration repre- 
sentative prior to his agreement to the withdrawal by the memo- 
randum of June 13 previously referred to in which it was stated: 

Records of this office show J. S. Thorn Company to be a consistent low bidder 


for the balk involved in this procurement, with prices previously paid in line 
with the Thorn bid on this procurement. [Italics supplied. ] 


This statement clearly indicates that the Thorn bid had been opened 
or at least that the price contained therein was known to the contract- 
ing officer. 

Department of Defense Instruction No. 4100.9 provides, at para- 
graph IV D4 that: 


If, in the light of the facts and circumstances existing at the time of the 
placement of the contract the contracting officer considers that a contract can- 
not be made with a small business concern without detriment to the Govern- 
ment’s interest, (e. g., because of unreasonable price) the contracting officer 
may initiate withdrawal of the set-aside. If the set-aside resulted from a joint 
decision of an SBA representative and the procuring agency and if the SBA 
representative does not agree to the withdrawal, the matter shall be referred 
to the chief of the contracting office, or his designee, whose decision shall be 
final, unless the chief or his designee decides to refer the matter to higher 
authority, in which event the decision of higher authority shall be final. A 
signed memorandum record of the withdrawal of any set-aside shall be made 
and retained in the procurement file. 


APP 30-714a is substantially to the same effect. Thus, the small 
business set-aside may be withdrawn upon agreement between the 
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contracting officer and the Small Business Administration represen- 
tative. Agreement was accomplished in this case by the memoran- 
dum of June 13 and the letter of June 14 referred to above upon what 
we consider, as previously stated, to have been a full disclosure of the 
facts. 

One of the factors to be considered under APP 30-702n (3) in 
determining initially that a small business set-aside should be effected 
is whether a small business can produce or furnish the material at com- 
petitive prices. It is apparent that one of the factors leading to the 
conclusion that competitive prices could be obtained was the assump- 
tion that J. S. Thorn continued to be a small business. Since it was 
subsequently found that Thorn was no longer a small business, the 
initial determination that competitive prices could be procured clearly 
appears to have been based on an erroneous assumption. We deem 
this to be sufficient to warrant a determination, upon agreement be- 
tween the contracting officer and the Small Business Administration 
representative, that the set-aside should be withdrawn. 

You contend that the APP provides that information obtained from 
bids received from firms not qualified as small business should be used 
only in regard to future procurements. APP 30-714 provides in 
part: 


Where bids are received from large business at prices lower than those quoted 
by small business, it may be an indication that screening for susceptibility of the 
procurement from small business was not as complete as it should have been. 
Such bids by large firms will be regarded as courtesy bids and will be considered 
nonresponsive. Records of such lower bids from large business should be main- 
tained at the purchasing office for use in determining the propriety of executing 
determinations in connection with future procurements of the same or similar 
items. Although APP 30-7l4a permits withdrawal of a determination due to 
unreasonable price, all purchasing offices should only enter into 100-percent 
determination after careful consideration of all the factors involved, including 
the possibility of a bid or proposal from a large firm substantially lower than any 
which could be received from a small business. 


The provision does not specifically limit utilization of courtesy bids 
to future procurements only, although it affirmatively provides for 
such use. In this case, whether the Thorn bid was properly for con- 
sideration in determining to withdraw the set-aside is moot since there 
were sufficient ether factors (the fact, contrary to what had been sup- 
posed, that Thorn was not a small business, and the difference between 
the low responsive bid and the price for the material in prior procure- 
ment plus adjustment for changes in the market) to reasonably sup- 
port the withdrawal. 

You also contend that the Thorn bid should not have been opened 
because it was received late. The APP clearly establishes that bids 
received from large business should be opened and the information 
contained in the bid retained for determining the propriety of future 
set-asides. They are also to be regarded as courtesy bids and nonre- 
sponsive. Since bids from large business cannot be considered for 
award, we see no basis for handling them differently when received 
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late rather than within the time required for bids to be considered for 
award. 

Finally, you contend that the Thorn Company had an unfair advan- 
tage in submitting its bid pursuant to the second invitation in that 
the National Cooler bid had been made public while the Thorn bid had 
not. The National Cooler bid was made public pursuant to 10 U.S. C. 
2305 (b) requiring the public opening of bids. Since the Thorn bid 
could not be considered for award, there was not the same requirement 
in that case. While it may be that the prices quoted by Thorn in its 
courtesy bid should have been made available to you, the fact that it 
was not would be insufficient to void the award made pursuant to the 
second invitation. Your position under the second invitation with 
respect to the Thorn bid was no different than it would have been in 
relation to bidders who had bid only upon the latter invitation, yet it is 
not suggested, nor do we see any basis for contending, that in circum- 
stances such as this a second invitation should be open only to those 
bidders who had bid or whose bids had been made public under the 
first. 

Therefore, we preceive no valid legal basis upon which we could 
object to the withdrawal of the first invitation and of the small busi- 
ness set-aside and the award of a contract under the second invitation. 


[[B-132309] 


Military Personnel — Dependency Allotment—Overpay- 
ments—Wife’s Liability—Debt Satisfaction From Current 
Payments 


Dependency allotments which, through administrative error, were received by 
an enlisted member’s wife after he had directed the stoppage of the dependency 
allotment and authorized a class Q allotment for the support of his children 
and wife from whom he was separated represent a debt of the wife, and admin- 
istrative adjustment by withholding a reasonable amount from current allotment 
payments is authorized. 


To J. C. Jones, Department of the Navy, August 30, 1957: 

By letter of June 21, 1957, the Judge Advocate General of the 
Navy forwarded your letter of March 15, 1957, requesting an advance 
decision as to whether checkage in reasonable amounts may be made 
against the class Q allotment payments now being made to Gladys 
Smith, wife of Vernon Gale Smith, 634 86 85, RM1, USN, to liquidate 
her indebtedness described below. 

It is reported that upon enactment of the Dependents Assistance 
Act of 1950, 64 Stat. 794, 50 U. S. C. 2201, the enlisted man directed 
the stoppage of a dependency allotment then in effect in the amount 
of $100 per month to his wife and authorized a class Q allotment 
in the amount of $165 per month effective September 1950 for the 
support of his wife and their children, but that through administrative 
error the dependency allotment was paid through April 1951, result- 
ing in an unauthorized payment of $1,100, which she has since reduced 
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to $1,040. It appears that the enlisted man has been separated from 
his wife since May 1948, and that he says he was not aware of the 
erroneous payments until his wife informed him in September 1951 
that she had been receiving two checks monthly, one for $100 and 
another for $165. Also, it appears that he has objected to payment 
of the indebtedness by checkage against his pay record, and that his 
wife has no property from which liquidation of the indebtedness 
may be effected. It is noted that the overpayment for the period 
from September 1950 through April 1951 would amount to $800 rather 
than $1,100 as stated. It would appear, however, in view of the 
member’s statement as to when he was first informed of the erroneous 
payments, that they may have been continued through August 1951, 
resulting in the reported overpayment of $1,100. 

An enlisted man does not have complete control over his pay and 
allowances as far as determining whether or not a portion should 
be allotted for the support of his dependents since the allotment may 
be made without his consent by the Secretary concerned under sec- 
tion 6 of the 1950 act, 50 U. S. C. 2206, and when he makes a class 
Q allotment to his wife for the support of her and their children, 
the amounts involved no longer are regarded as belonging to him to 
the same extent as the remainder of such pay and allowances. The 
allotment is not subject to withholding to pay his indebtedness to 
the Government (34 Comp. Gen. 164) and it is not subject to forfei- 
ture on court-martial conviction of an offense when his discharge is 
not adjudged (36 Comp. Gen. 79, 80). Consequently, he would have 
no more, and perhaps less, valid grounds than his wife to object to 
the application of part of the allotment to pay her indebtedness in 
a case like this. While it is doubtful that part of the allotment 
could be so applied where the wife’s indebtedness has no relationship 
to the allotment, in the absence of an overriding public policy or an 
express legislative intent to the contrary, there appears to be no rea- 
son why such action may not be taken where the debt arose out of 
payments to her for the support of her and her children. Although 
a public policy in favor of allotments in support of dependents was 
recognized in 34 Comp. Gen. 164, 166, Mrs. Smith has received more 
than was payable to her for that purpose and it is not believed that 
the Congress intended that such an overpayment should not be ad- 
justed by withholding a reasonable amount from current payments. 
Certainly if an underpayment of allotment had been made the matter 
could be administratively adjusted by making a supplemental pay- 
ment, and no reason is perceived why the overpayment may not also 
be administratively adjusted by withholding reasonable amounts of 
the authorized payments to his wife. Compare United States v. 
Bentley, 107 F. 2d 382. 

Accordingly, your question is answered in the affirmative. 
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[B-123880] 


Military Personnel—Retired Pay—Service Credits—Court 
Decision—Finality 

A decision by the Court of Claims in which it was held that an officer was en- 
titled to double-time credit for foreign enlisted service prior to 1912 for retirement 
purposes and to retirement pay as a lieutenant colonel with over 22 years’ 
service, notwithstanding that the record indicated that the officer actually com- 


pleted over 30 years of service, has become final in all respects so as to preclude 
recomputation of retired pay on any other basis. 


To N. P. Hanna, Department of the Army, September 3, 1957: 


Reference is made to your letter of May 10, 1957, and enclosures, 
requesting decision as to whether payment is authorized on an attached 
voucher in favor of Lieutenant Colonel Orlo C. Whitaker, O 169 675, 
retired, for $45.45, covering additional retired pay at the rate of $7.66 
per month for the period October 3, 1956, to March 31, 1957. 

On April 22, 1955, Colonel Whitaker filed a petition in the Court 
of Claims seeking retired pay under the provisions of title III of the 
act of June 29, 1948, 62 stat. 1087, as amended, now 10 U. S. C. 1331- 
1337, his application for such retired pay having been denied by 
the Department of the Army. He alleged in the petition that under 
certain statutory provisions then codified under 10 U. S. C. 956, he 
was entitled to double-time credit for his enlisted service in Cuba and 
the Philippine Islands prior to 1912 in computing his length of 
service for retirement purposes. He contended that this double-time 
service credit plus certain other creditable service, entitled him to 
retirement for length of service in excess of 20 years, namely, approxi- 
mately 23 years and 8 months. He prayed judgment for retirement 
pay as a lieutenant colonel with over 22 years’ service from June 29, 
1948. 

In an opinion of March 6, 1956, Whitaker v. United States, 134 
C. Cls. 245, as amended by order dated April 2, 1956, the court held 
that Colonel Whitaker was entitled to double-time credit for his en- 
listed service in Cuba and the Philippines prior to 1912 for retirement 
purposes, and that he was “entitled to retirement pay as a lieutenant 
colonel with over 22 years’ service, from April 22, 1949, to the date of 
judgment, said date being six years prior to the filing of plaintiff’s 
petition.” 

On July 17, 1956, we furnished the court a statement showing the 
amount due Colonel Whitaker as retired pay in accordance with its 
opinion. Because the opinion was not clear as to whether he was 
entitled to the double-time credit for purposes of computing retired 
pay as well as for purposes of qualifying for retirement, we submitted 
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two computations of the amount due, one based upon allowing double- 
time credit for pay computation purposes and the other excluding 
double-time credit for such purposes. Both computations, however, 
were predicated on the base and longevity pay (basic pay) authorized 
for a lieutenant colonel with over 22 years of service, as provided in 
the opinion. By Order of October 2, 1956, the court said that our 
computations had been accepted as correct by the parties and held 
that double-time was creditable for qualification purposes only. Judg- 
ment was entered on that basis covering retired pay for the period 
April 22, 1949, to October 2, 1956. 

Under the court’s decision, Colonel Whitaker was placed on the re- 
tired list in the grade of lieutenant colonel, effective November 30, 
1951, under the provisions of 10 U. S. C. 1331-1337, and during the 
period covered by the submitted voucher he was paid retired pay of 
$157.02 per month, such pay being computed on the basic pay author- 
ized for a lieutenant colonel with over 22 years of service in accordance 
with the court’s decision. The Adjutant General of the Army has 
reported, however, that he actually has completed over 32 years’ service 
for basic pay purposes, a fact also indicated by Colonel Whitaker’s 
petition, and if his retired pay during such period had been computed 
on the basic pay authorized for a lieutenant colonel with over 30 years’ 
service, he would have received retired pay of $164.68 per month, or 
$7.66 monthly more than he was paid. The voucher proposes pay- 
ment to Colonel Whitaker of this additional amount. 

In letter of April 6, 1956, we advised the Department of Justice that 
the court’s opinion of March 6, 1956, was ambiguous in several respects, 
pointing out, among other things, that since, under the law, retired 
pay is computed on the basic pay which the retired person would 
receive if serving on active duty, we did not understand how the court 
could conclude that Colonel Whitaker was entitled to the retired 
pay of a lieutenant colonel with over 22 years of service. We asked 
that the court be requested to reconsider its opinion for the purpose 
of clarification. The opinion, however, was not reconsidered, no ob- 
jection based upon this point was made to the computation of the 
amount due and the decision now is final. In such circumstances the 
decision must be regarded as governing, in all respects, Colonel Whita- 
ker’s right to retired pay. Compare 5 Comp. Gen. 334; 36 Comp. 
Gen. 501. 

Since during the period involved Colonel Whitaker was paid on the 
basis which the court’s decision established for him, nothing more is 
due him for such period. Payment on the voucher, which we are 
retaining, is not authorized. 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 155 
[B-130815] 


Contracts—Continuing Supply Contracts—Appropria- 
tions—Obligation—Bona Fide Need 


The Atomic Energy Act does not confer upon the Atomic Energy Commission any 
general procurement authority which would permit the execution of contracts 
without regard to the statutory requirements ordinarily applicable to Federal 
procurement and to expenditure of appropriated funds. 


A proposed contract which provides for the delivery of materials in future fiscal 
years from a source which can supply both current and future needs and which 
includes a cancellation provision in effect obligating the Government to pay 
in one fiscal year a charge far in excess of the needs of that year is not a con- 
tract fulfilling a bona fide need so as to be considered properly made under sec- 
tion 1 of the Surplus Fund-Certified Claims Act of 1949 for obligation of annual 
appropriations. 


Although a contract for materials which are needed in subsequent fiscal years 
and which will not be obtainable on the open market at the time required may 
be regarded as a contract for a bona fide need of the fiscal year in which the 
contract is made, so as to be considered properly made under section 1 of the 
Surplus Fund-Certified Claims Act of 1949 for obligation of annual appropria- 
tions, the procurement is subject to the prohibition in section 3739, Revised 
Statutes, against the making of contracts for terms in excess of one year so 
that only the needs of the first fiscal year may be considered a bona fide need of 
the year in which the contract is made. 


To the Chairman, United States Atomic Energy Commission, 
September 3, 1957: 

Reference is made to your letter of May 3, 1957, requesting our 
further consideration of the question whether the Commission has 
authority to enter into contracts calling for the furnishing of supplies 
or services in fiscal years subsequent to the year such contracts are 
made. In our letter to you, B-130815, dated April 2, 1957, 36 Comp. 
Gen. 683, we stated that an appropriation available to the Commis- 
sion for obligation during one fiscal year only could not properly be 
obligated for future cancellation charges under a proposed contract 
for furnishing magnesium over a five-year period. The general rule 
applied was that stated in 33 Comp. Gen. 57, 61, as follows: 


* * * in order to obligate a fiscal year appropriation for payments to be made 
in a succeeding year, the contract imposing the obligation must have been made 
within the fiscal year sought to be charged and the contract must have been 
made to meet a bona fide need of the fiscal year to be charged. 20 Comp. Gen. 
437 ; 27 id. 764; cf. 23 id. 370; id. 490. 


In requesting reconsideration of our decision in the matter, you 
refer to the extraordinary duties and responsibilities imposed upon 
the Commission by the Atomic Energy Act of 1954, 42 U. S. C. 2011, 
and conclude that the power and authority essential to the fulfillment 
of those responsibilities must have been intended to be conferred upon 
the Commission by the same Act. In this connection you refer to 
the authority given the Commission by section 16le of the Act, 42 
U.S. C. 2201 (e), to 
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* * * acquire such material, property, equipment, and facilities, establish or 
construct such buildings and facilities, and modify such buildings and facilities 
from time to time, as it may deem necessary * * *. 


You state it to be your opinion that the Atomic Energy Act grants 
to the Commission a procurement authority of sufficient breadth to 
permit the acquisition of needed materials, property, or services upon 
such terms and conditions as the Commission may find necessary, 
provided only that no financial commitments in excess of currently 
available appropriations are made. 

We do not agree that there is any general procurement authority 
conferred upon the Commission by the Atomic Energy Act which 
would permit the making of contracts without regard to statutory 
requirements ordinarily applicable to Federal procurement and to 
the expenditure of appropriated funds. The legislative history of 
section 16le of that Act, upon which your letter appears to place 
chief reliance for the broad authority asserted, raises serious doubt 
that that section was intended to have general] application. See sec- 
tion 11 (b) (6) of S. 1717, 79th Congress, as introduced December 20, 
1945, which later became section 12 (a) (5) of the Atomic Energy Act 
of 1946, 42 U. S. C. 1812 (a) (5), and pages 537-538, Part 5, of the 
Hearings before the Special Committee on Atomic Energy, United 
States Senate, 79th Congress. Furthermore, even if the section 
could be construed as contended in your letter, it gives no authority 
to disregard statutory requirements applicable to the expenditure 
of appropriated funds or to Federal procurement generally. 

It may be noted, also, that if the Commission has as broad authority 
as is contended, many provisions of the Atomic Energy Act of 1954 
which confer special authority upon the Commission would have been 
unnecessary. For example, section 31b of the act, 42 U. S. C. 2051b, 
authorizes the Commission to make arrangements (including con- 
tracts, agreements, and loans) for research assistance “without regard 
to the provisions of section 3709 of the Revised Statutes,” but this 
may be done only. 

* * * upon certification by the Commission that such action is necessary in 


the interest of the common defense and security, or upon a showing by the 
Commission that advertising is not reasonably practicable. 


Similar limited exemption from the requirements of section 3709, 
Revised Statutes, 41 U. S. C. 5, is given the Commission in connection 
with the acquisition of facilities for the production of special nuclear 
materials by section 43, 42 U. S. C. 2063; in connection with the ac- 
quisition of special nuclear material outside the United States by 
section 55, 42 U. S. C. 2075; and in connection with the acquisition 
of source material by section 66, 42 U. S. C. 2096. The exemptions 
from statutory advertising requirements thus granted are not granted 
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to the Commission for its procurement activities generally, but are 
limited to situations involving research, production facilities, special 
nuclear material, and source material. The language used derives 
from similar sections in the 1946 act, and was drafted by the General 
Accounting Office as a substitute for broader language in S. 1717. 
Examination of the hearings on that bill, Part 5, previously referred 
to, discloses conclusively, we think, that there was no intention on the 
part of the Congress to permit general disregard by the Commission 
of statutory advertising requirements. 

Reference may also be made to section 162 of the act, 42 U.S. C. 
2202, which provides that the President may, in advance, 

* * * exempt any specific action of the Commission in a particular matter 

from the provisions of law relating to contracts, whenever he determines that 
such action is essential in the interest of the common defense and security. 
[Italics supplied.] 
The language of this section, too, was suggested by the General Ac- 
counting Office, and the reasonable inference to be drawn therefrom 
is that, except where specifically exempted by other provisions of 
the act, the Commission is subject to the general provisions of law 
relating to contracts unless the President determines otherwise in 
advance. 

Your letter concedes that the Atomic Energy Act gives the Com- 
mission no general authority to ignore the prohibition in section 3679 
of the Revised Statutes, 31 U. S. C. 665, against involving the Gov- 
ernment in contracts for the future payment of money in excess of 
appropriations currently available for obligation. Section 3679, Re- 
vised Statutes, is but one of a group of statutes enacted by the Congress 
for control over expenditures and liabilities of the Government, so 
far as the Executive Branch is concerned. There also are controlling 
in the matter the other statutes cited in our letter of April 2, 1957, and, 
in addition there is for special consideration section 1 of the Surplus 
Fund-Certified Claims Act of 1949, 63 Stat. 407, 31 U.S. C. 712a, for- 
merly section 3690 of the Revised Statutes. ‘That section provides as 
follows: 

Except as otherwise provided by law, all balances of appropriations contained 

in the annual appropriation bills and made specifically for the service of any 
fiscal year shall only be applied to the payment of expenses properly incurred 
during that year, or to the fulfillment of contracts properly made within that 
year. 
Thus, an appropriation made specifically for the service of a particular 
fiscal year, such as the usual annual appropriation bill for operating 
expenses of the Atomic Energy Commission, may be used, in the 
absence of statutory authorization otherwise, only for payment of 
expenses properly incurred during the fiscal year or for payments 
under contracts properly made within that year. 
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The question as to what constitutes a contract “properly made” 
within a particular fiscal year has been before the Attorney General, 
the accounting officers, and the courts many times. The basic prin- 
ciple to be observed in determining the question in individual cases 
was stated in 1870 by the Attorney General as follows: 


* * © Congress has the right to limit its appropriations to particular times as 
Well as to particular objects, and when it has clearly done so, its will expressed 
in the law should be implicitly followed. (13 Ops. Atty. Gen. 289, 292) 


In 1880 the Court of Claims considered the question in the case of 
Wilder v. United States, 16 C. Cls. 528. The case involved a contract 
for the transportation of all supplies turned over to the contractor 
during the fiscal year ending June 30, 1877, and the question was 
whether that contract or the succeeding contract applied to supplies 
for the next fiscal year which were turned over to the contractor 
before June 30, 1877. In holding that supplies for the use of the 
subsequent year were not included under plaintiff’s contract the 
court said: 


Formerly, as we have said, but slight attempts were made to keep these 
accounts of the government by fiscal years. * * * But the recent policy of Con- 
gress has been to keep the public accounts by the fiscal year; and now a de- 
partment is credited with no balance over, and every expediture is charged, 
not to transportation generally, but to the transportation of that specific fiscal 
year for which that specific appropriation was made, 

The provisions of law which express the legislative policy are gathered to- 
gether in the title on appropriations (title xli, Rev. Stat.), and particularly in 
secs. 3660, 3664, 3665, 3675, 3678, 3679, 3690. A reading of those provisions will 
show conclusively, we think, that Congress has restricted in every possible way 
the expenditures and expenses and liabilities of the government, so far as execu- 
tive offices are concerned, to the specific appropriations for each fiscal year. If 
the Commissioner * * * could have compelled the claimant (as the claimant 
contends he might) to carry the supplies for the ensuing year under his, the 
claimant’s, contract for the transportation of the current fiscal year, the Com- 
missioner could prevent by such means balances of appropriations from lapsing 
and being carried back into the surplus fund of the Treasury, and thereby 
evade the purpose and defy the terms of the statutes. 


In 1898 the Comptroller of the Treasury ruled specifically on the 
meaning of the phrase “contracts properly made within” a particular 
fiscal year. He stated, 4 Comp. Dec. 553, 555, that 


* * * contracts are frequently entered into for the performance of some spe- 
cific work under annual appropriations, but the work is not completed within 
the fiscal year. If such work is actually begun within the fiscal year for which 
the annual appropriation applicable thereto was made, it may ordinarily be 
fairly held that the work was for the service of that fiscal year. And provision 
for payment for the work from the unexpended balance of the appropriation is 
therefore made by the clause, “for the fulfillment of contracts properly made 
within that year.” 

But if that provision should be construed to authorize the use of unexpended 
balances of appropriations specifically made for the service of a particular fiscal 
year for the purchase of supplies, etc., for the service of a subsequent fiscal year, 
provided that a contract ther-for should be entered into during the fiscal year 
for which the appropriation was made, the effect would be to practically nullify 
the object of the statute. Under such a construction it would be within the power 
of executive officers, by entering into contracts near the close of the fiscal year, 
to expend all sums appropriated for any fiscal year, although not required for 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 159 


the service of that year, and thus leave no balances to be carried to the surplus 
fund. It can hardly be contended that it was the intention of Congress to give 
such efficacy to the mere formalities of a contract and thus to authorize that to 
be done indirectly which it has expressly prohibited being done directly. 

I think the better construction is that the clause providing for the fulfill- 
ment of contracts means contracts made for the service of the fiscal year to 
which the appropriation is applicable. There is no authority in an appropria- 
tion made specifically for the service of a particular fiscal year to enter into con- 
tracts for supplies, etc., for the service of a subsequent fiscal year, and therefore 
as to that appropriation such a contract is not “properly made within that 
year.” 


See, also, 8 Comp. Dec. 346; 21 Comp. Dec. 822, 823-24; 1 Comp. Gen. 
115, 118; 2 Comp. Gen. 825; 16 id, 37, 38; 20 id. 436; General Account- 
ing Office Circular Letter dated September 3, 1941, 21 Comp. Gen. 
1159; 23 id. 82. 

Determination of what constitutes a bona fide need of the service 
of a particular fiscal year depends in large measure upon the facts 
and circumstances of the particular case. No general rule can be stated 
for application to all situations which may arise. We recognize, as 
stated on pages 3 and 4 of your letter, that certain material may be 
needed in the future when related work or processes currently under 
way may be completed. If such materia] will not be obtainable on the 
open market at the time needed for use, a contract for its delivery when 
needed may be considered a bona fide need of the fiscal year in which 
the contract is made, provided the time intervening between contract- 
ing and delivery is necessary for production or fabrication of the 
material. In connection with the procurement of supplies, however, 
consideration must be given to the prohibition in section 3735 of the 
Revised Statutes, 41 U.S. C. 13, against the making of contracts for 
terms in excess of one year. See, in this connection, 21 Ops, Atty. Gen. 
304; 12 Comp. Dec. 553; and decision of the Comptroller General, 
A-60589, July 12, 1935, in which it was held that what are now General 
Schedule Supply contracts could not exceed one year. When a continu- 
ing supply of materials is needed over a period of time, the contract 
term may not exceed one year, and only the needs of the first fiscal 
year may be considered a bona fide need of the year in which the con- 
tract is made. 

The situation not infrequently arises in the case of requirements for 
water, gas, electricity, or other utilties that there is only one reasonable 
source of supply and the furnishing of the service needed requires 
the construction of a new line to the Government project. This ap- 
pears to have been the situation involved in the case of the East Ten- 
nessee Natural Gas Company contract mentioned in your letter. 
Under such circumstances, and where the contractor is unwilling to 
build the required new line at its own expense without assurances that 
it will be able to recover the capita] cost involved, we have approved 
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arrangements similar to those in the contract proposed in the present 
case. See, for example, 8 Comp. Gen. 655. In such cases, the alterna- 
tives open to the Government aside from construction and ownership 
of the new facility by the Government often are (1) payment to the 
contractor of the cost thereof at the beginning of the contract, with or 
without rebates from subsequent bills for services, or (2) contract 
provisions for cancellation charges contingent upon failure to renew 
the contract from year to year. Where only these alternatives are 
available to the Government, the course most advantageous to the Gov- 
ernment ordinarily should be chosen, subject, of course, to the condi- 
tion that an amount equal to the maximum contingent liability of the 
Government is always available for obligation from appropriations 
current at the time the contract is made and at the time renewals 
thereof are made. And if based on an annual appropriation, any 
contract made must conform to the principles stated by the Supreme 
Court in the case of Leiter v. United States, 271 U.S. 204. 

In view of the forgeoing, we believe that the execution of the pro- 
posed contract with the Alabama Metallurgical Corporation would be 
contrary to applicable statutory restrictions. The facts stated in your 
letter of February 19, 1957, show that the current needs of the Com- 
mission for magnesium are being met and that future needs can be 
met from the same source. The bona fide need of the Commission for 
any particular fiscal year apparently does not exceed 7,000,000 pounds 
of magnesium, the cost of which under the Alabama proposal, includ- 
ing the cancellation charge applicable to such year, is far in excess 
of the cost from the existing source. ° 


[B-132363] 


Compensation—Removals and Suspensions From the Serv- 
ice—Periods of Annual or Enforced Leave Incident to 
Removal—Leave Recredit 


Under the provisions of 5 U. 8S. C. 652 (a) and 5 U. 8. O. 863, relating to unwar- 
ranted suspensions and removals from the service, periods of annual leave or 
enforced leave incident to the contemplated removal of employees from the serv- 
ice may be considered as periods in lieu of suspension so as to entitle the em- 
ployees on restoration, pursuant to either mandate of the Civil Service 
Commission or administrative action, to compensation and recredit of leave, 
subject to the maximum accumulation restriction in the Annual and Sick Leave 
Act of 1951. 


To the Secretary of the Army, September 3, 1957: 


On June 24, 1957, the Assistant Secretary of the Army presented 
for our consideration the question of the propriety of administratively 
restoring annual leave charged to employees incident to certain adverse 
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personnel actions under Public Law 623, June 10, 1948, 5 U. S. C. 652. 
The letter of the Assistant Secretary reads, in part, as follows: 


For example, pursuant to the provisions of the act of 10 June 1948 an employee 
is suspended while investigation is being conducted with a view toward his re- 
moval. He asks for and is granted annual leave in lieu of non-pay status during 
the period covered by the suspension. Upon completion of the investigation, 
removal action is effected. Subsequently, upon appeal, the suspension and re- 
moval actions are found to be unwarranted, and the employee’s restoration to 
duty with retroactive pay is ordered. It is assumed that upon restoration to 
duty the annual leave granted in lieu of non-pay status during the period of 
suspension may be restored to his credit. Confirmation of this view is requested. 

Your decision is also requested as to the propriety of restoring credit for annual 
leave granted in lieu of non-pay status during the period of suspension in the 
above example if the investigation had disclosed no basis for removal action 
and if upon appeal the suspension action was found to be unwarranted. 

The Department is also confronted with similar situations where immediate 
action is required to place an employee in a non-pay status while an investigation 
is conducted or other action is taken with a view toward effecting the employee’s 
removal from service. Where suspension action is not feasible either because of 
the nature of the investigation or the time element involved, the employee is 
placed on enforced annual leave pending completion of the investigation or other 
consideration. If completion of the investigation disclosed no basis for removal, 
the employee is restored to a duty status and the matter is dropped. In such 
case information is requested as to the propriety of recrediting the period of 
enforced annual leave to the employee's credit. 

On the other hand completion of the investigation may result in the em- 
ployee’s removal from service. If upon appeal the removal action is found 
unwarranted and the employee is restored to duty with retroactive pay, informa- 
tion is requested as to the propriety of recrediting to the employee’s account the 
period of enforced annual leave granted prior to the effective date of removal. 


The situations presented involve subsections 6 (b) (1) and 6 (b) (2) 
of Public Law 623, 5 U. S. C. 652 (b) (1) and (b) (2), authorizing 
compensation for periods of unwarranted removal or suspension under 
the Lloyd-LaFollette Act, 5 U. S. C. 652 (a), and section 14 of the 
Veterans’ Preference Act of 1944, 5 U. S. C. 863. The basic question is 
whether periods of granted or enforced leave incident to the contem- 
plated removal of the employees can be considered as periods of sus- 
pension within the contemplation of Public Law 623 thus, entitling 
employees upon restoration to compensation for the periods, with- 
out a charge of annual leave. The question is answered in the affirma- 
tive. See 36 Comp. Gen. 779, overruling 31 Comp. Gen. 38; Me7ier- 
nan v. United States, 135 C. Cls. 82; Taylor v. United States, 131 C. 
Cls. 387. Compare 36 Comp. Gen. 738; 32 id. 284. No distinction 
need be drawn between restorations under mandate of the Civil 
Service Commission and those administratively initiated. 

Consequently, in the situations presented in the Assistant Secre- 
tary’s letter, if the employees referred to are otherwise entitled to 
the benefits of Public Law 623, the annual leave charged during the 
periods of their suspensions or enforced leave may be restored, sub- 
ject to the maximum accumulation restrictions of the Annual and 
Sick Leave Act of 1951, as amended, 5 U. S. C. 2062. Under Public 
Law 623, leave will not accrue during periods of suspension, 

468020 O-58—13 
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[B-132403] 


Bids—Evaluation—Discount Provisions—Multiple Desti- 
nation—Delivery Provisions—Supplier as Manufacturer 


An invitation which provides for delivery f. o. b. origin with shipments to mul- 
tiple destination points and requires final acceptance as promptly as practicable 
after delivery does not require an assumption that final inspection and ac- 
ceptance will only be made after shipment to the final destinations so as to pre- 
clude consideration of a twenty-day prompt payment discount on the basis of 
paragraph 2.406.6 of the Naval Procurement Directive which prohibits considera- 
tion of discounts for payment within less than thirty days when delivery, final 
inspection and acceptance are to be at multiple destinations. 

Under an invitation which requires delivery f. o. b. contractor’s plant, the trans- 
portation costs beyond the delivery point may be considered in the evaluation 
of bids and the failure of invitation to require guaranteed shipping weights for a 
product which does not vary significantly in weight does not preclude computa- 
tion of such transportation costs. 


A hydraulic fluid supplier who, according to administrative report, controls the 
chemical mixing process and the final steps of manufacture, which include addi- 
tion of additives and laboratory testing, qualifies as a manufacturer or pro- 
ducer for placement on the Qualified Products List. 


To Celanese Corporation of America, September 3, 1957: 


Your letter of June 28, 1957, reference JAW-57-399, with en- 
closures, protests the award of a contract for hydraulic fluid by the 
United States Navy Purchasing Office pursuant to invitation for bids 
No. 600-1445-57-S to the E. F. Houghton Company, Philadelphia, 
Pennsylvania. 

The invitation issued April 3, 1957, requested bids on 91,795 gal- 
lons of the fluid in drums, each drum to contain 55 gallons. The 
invitation provided for delivery f. 0. b. carrier’s equipment, wharf or 
freight station at or near contractor’s plant for shipment to desig- 
nated locations. Award was limited to bidders whose product had 
been tested and approved for inclusion in the applicable Qualified 
Products List. Two bids were received: Your bid at $266,939.86 net 
and the Houghton bid at $267,582.43 with one percent discount for 
payment within 20 calendar days. Application of the discount re- 
duced the Houghton bid to $264,906.61. On the basis of the dis- 
count and of the Government’s cost of shipment to the designated 
locations, it was determined that the Houghton bid was low and, 
accordingly, a contract for the procurement was awarded that 
Company. 

You protest the award for the reasons which are considered indi- 
vidually below: 

The first reason is that under the terms of the bid it is not feasible 
for the Government to take advantage of the prompt payment dis- 
count offered by Houghton. In support of this contention, you note 
that paragraph 2.406.2 of the Armed Services Procurement Regula- 
tion provides that discounts may be considered in evaluating bids 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 163 


unless it is known with reasonable certainty that the Government will 
not be able to take advantage of the discount within the time speci- 
fied. You further point out that paragraph 2.406.6 of the Naval 
Procurement Directives provides that no discount for prompt pay- 
ment should be considered unless a minimum of 10 days is allowed for 
payment when delivery and acceptance are at point of origin, 20 days 
when delivery, final inspection and acceptance are at a single point 
of destination and 30 days when delivery, final inspection and ac- 
ceptance are at multiple points of destination. Since multiple desti- 
nation points are specified in this invitation, you contend that no 
prompt payment discount offered may be considered unless a mini- 
mum of 30 days is allowed for payment. 

As indicated above, the invitation provides for delivery f. 0. b. point 
of origin at a single designated location. Page 1 of the schedule 
attached to the invitation provides: 

DISCOUNTS WILL BE ALLOWED BY BIDDER FOR PROMPT PAYMENT 

AS FOLLOWS: ------ PERCENT, 10 CALENDAR DAYS: ------ PERCENT, 
20 CALENDAR DAYS: -~.-.--- PERCENT, 30 CALENDAR DAYS: 
These bidders are put on notice that any of the three prompt payment 
discount periods will be considered. Since by the terms of the NPD 
paragraph referred to above, the minimum acceptable period for 
prompt payment discount is 30 days only when delivery, final inspec- 
tion and acceptance are at multiple points of destination, and since 
delivery here is clearly at a single point, there is deemed to be suffi- 
cient basis for determining that the discount offered by Houghton 
was properly considered in evaluating its bid. In any case, paragraph 
7 (b) of the Terms and Conditions of the invitation provides in part 
that: 

In connection with any discount offer, time will be computed from date of 

delivery of the supplies to carrier when delivery and acceptance are at point 
of origin. * * * 
Time of acceptance is not specifically stipulated in the terms of the 
invitation. However, Standard Form 32, containing general pro- 
visions incorporated in the invitation by reference, provides, at para- 
graph 5 (c) that: 

Final acceptance or rejection of the supplies shall be made as promptly as 
practicable after delivery. * * * 

Since delivery is at f. o. b. origin and final acceptance is required to 
be made as promptly as practicable after delivery, there appears no 
reason to assume that final inspection and acceptance will not be made 
until the fluid has reached the multiple final destinations provided 
for in the invitation. For that reason, in addition to the foregoing, 
we cannot consider that paragraph 2.406.6 of the NPD precludes 
consideration of the Houghton offer of prompt payment discount. 
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Therefore, since the invitation clearly contained provision for offers 
of discounts for payment within 10, 20, or 830 days and consideration 
of such offers is not precluded by regulation, by the terms of the 
invitation itself or otherwise, we must conclude that the discount 
offered by Houghton was properly included in the evaluation of its bid. 

Your second contention is that since the invitation called for a 
delivery price f. o. b. contractor’s plant, the Navy could not consider 
transportation costs beyond the delivery point in evaluating bids. 
This statement is contrary to the traditional position of the accounting 
officers of the Government. For example, we stated in 10 Comp. 
Gen. 402, 404 that: 

* * * it may be stated as a general rule that the cost of delivery of equipment, 


etc., is always a matter for consideration by the Government in determining 
which is in fact the lowest bid received. 


See, also, 18 Comp. Gen. 44. 

You next contend that if transportation costs could properly be 
considered in evaluating the bids, the Navy should have informed 
the bidders that Government transportation would be utilized. We 
have been advised by the Department of the Navy that the rates for 
the most economical means of transportation in each instance were 
properly utilized in evaluating the bids. See 19 Comp. Gen. 233. For 
shipments to the west coast, the Houghton bid was evaluated on the 
basis of commercial sea carrier rates because of the convenient location 
of its plant to port. We have been informally advised that in fact 
commercial sea carriers have been used for shipments to the west 
coast made under the terms of the contract up to this time. You 
allege that you were advised by Navy Department officials that the 
use of Government transportation was actually contemplated. You 
do not state who these officials were; nor is there any indication that 
they were authorized to speak for the Government in this matter. 
It may have been that such statement, if made, was intended to apply 
only in the event of some unforeseen exigency. In any case, Govern- 
ment transportation has not been utilized and the question of whether 
such transportation could have been utilized when another means of 
transportation was actually used in evaluating bids is hypothetical 
and does not warrant a decision as to the legality of such use. 34 
Comp. Gen. 158. 

Your fourth contention is that if transportation costs could be 
considered, the Government should have advised the bidders as to 
the weight of the product since weight would affect the cost of trans- 
portation. In this regard, the report on the matter received from 
the Department of the Navy states: 

It appears to the Bureau of Ships that the contention that the Government 


had a duty to inform the bidders that transportation costs were to be con- 
sidered in order that they might be aware that a variance in the weight of the 
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product would influence the transportation costs is a spurious argument. It 
is true that the specification does permit a variation in the weight of the product, 
however, the requirements for viscosity, pour point, and refractive index for 
phosphate ester fluids (the hydraulic power transmission fluid under procure- 
ment) are such that the weight factor will necessarily be fairly constant, even 
among different manufacturers. As a matter of record, qualification tests at 
the Engineering Experiment Station at Annapolis, indicated that the specific 
gravity for both the Houghton and Celanese products was 1.150. Paragraph 
4.3. titled “Tests” (MIL-H-19457) states, in part, in addition to conforming with 
the requirements of the specification, the results of inspection tests listed shall 
not vary from the analysis of the material that initially met this specification 
to an extent greater than the tolerances shown. The limits for specific gravtiy 
are plus, or minus 0.02. The weight factor, therefore, is in this case not signifi 
cant in the computation of transportation costs. 

It is normal practice where weights may vary to require bidders to 
include in their bids a guaranteed shipping weight for the product, or 
products, to be transported. However, since in this case the adminis- 
trative report indicates that any variations of weight would not be 
significant in the computation of transportation costs, we do not re- 
gard the failure to require guaranteed shipping weights as con- 
sequential. 

You next contend that the Houghton product should not have been 
placed on the Qualified Products Lists since Houghton is “not a 
manufacturer or producer as required by the regulations in the Mili- 
tary Qualified Products Lists Manual.” In regard to this contention, 
you state that Houghton “purchases the product after complete chemi- 
cal synthesis from the fundamental raw materials and adds 2% 
of other ingredients, which do not functionally contribute to the Navy 
specifications.” The administrative report states that the Houghton 
Company is considered a manufacturer within the meaning of the 
Qualified Products requirement because “the chemical mixing process 
conducted by the supplier is done under the control and pursuant to the 
instructions of Houghton and the final steps of manufacture which 
include the addition of additives and laboratory testings are per- 
formed in the Houghton plant.” A manufacturer is generally defined 
as one who engages in the business of working raw materials into 
forms suitable for use or, who gives new combinations to matter which 
has already gone through some artificial process. State v. Magnolia 
Packing Co., 35 So. 2d 422 (Note No. 1, page 423) ; see, also, Aidd v. 
Pearson, 128 U.S. 1, 20. It has been held that importers of perfume 
concentrates or compounds blended in the United States with alcohol 
are manufacturers. Fioret Sales Co. v. Federal Trade Commission, 
100 F. 2d 358, 359. While we are not qualified to determine the sig- 
nificance of the additives added by Houghton, the cited cases appear 
to support the conclusion arrived at by the Department of the Navy 
that the Houghton Company is in fact a manufacturer. Further, 
whether Houghton in this instance is or is not a manufacturer is 
largely a question of fact and statements of fact presented by the 
contracting agency are accepted by our Office in the absence of a clear 
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showing that they are incorrect. 16 Comp. Gen. 325. Therefore, we 
cannot conclude on the basis of the information furnished that Hough- 
ton does not qualify with regard to the product involved as a manu- 
facturer. 

Finally, you contend that Houghton misrepresented material facts 
by specifying that it would not place any subcontracts under the con- 
tract, that subcontracts would not constitute any of the cost of per- 
forming the contract and that no subcontracts would be placed with 
small business firms. Page 7 of the schedule contained in the invita- 
tion requires that bidders indicate the approximate amount of sub- 
contracting to be performed under the contract and the percentage of 
that amount to be performed under subcontracts and purchase orders 
with small business concerns. As you point out, Houghton, in its 
original bid, indicated that it did not contemplate that any subcon- 
tractors would be utilized in performing the contract. This statement 
was apparently made on the basis that Houghton’s sources of material 
were regarded as suppliers rather than subcontractors. The informa- 
tion originally furnished was amended by the Houghton Company 
by letter of May 11, 1957, together with a justification for the informa- 
tion originally supplied. As you point out, the information required 
on page 7 of the schedule is solicited in order to carry out the policy 
of the Congress, stated in 10 U. S. C. 2301, that a fair proprotion of 
purchases and contracts should be placed with small business concerns. 
In this instance, the statements concerning subcontracting furnished 
by the Houghton Company had no bearing on the ultimate award 
and, therefore, neither the furnishing of incorrect information in 
Houghton’s original bid nor the subsequent correction of that infor- 
mation after the bids were opened could constitute sufficient basis for 
determining that the award was not valid. Cf. B-130725, May 13, 
1957. 

In accordance with the foregoing, there is perceived no legal basis 
upon which we may conclude that the contract in question was not 
properly awarded to the Houghton Company. 


[B-132268] 


Military Personnel—Disability Retired Pay—dAviation 
Cadets 


The express exclusion of aviation cadets from disability retirement benefits by 
10 U. S. C. 1217 precludes the payment of physical disability retired pay or 
severance pay to aviation cadets subsequent to August 10, 1956—the effective 
date of the enactment into positive law of Title 10 of the United States Code— 
and the decision of the Comptroller General in 30 Comp. Gen. 431, based on a 
statute which was substantially changed by the codification of Title 10, may not 
be regarded as a precedent with respect to aviation cadets not retired or placed 
on the temporary disability retired list prior to August 10, 1956. 
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Aviation cadets whose names were placed on a temporary disability retired list 
pursuant to Title IV of the Career Compensation Act of 1949, which has been 
repealed and codified as Chapter 61, Title 10, United States Code, and which 
specifically excludes aviation cadets, may continue to be carried on that list and 
be paid retired pay after August 10, 1956—the effective date of the enactment 
of Title 10 into positive law—pursuant to the savings provision in section 53 of 
the act of August 10, 1956, which continues rights begun prior to August 10, 1956. 
The placement of an aviation cadet on a temporary disability retired list prior 
to August 10, 1956—the effective date of the enactment into positive law of 
Title 10 of the United States Code, which specifically excludes aviation cadets 
from disabil‘ 7 retirement benefits—is regarded as an initial step in an action 
which will lead either to return to duty, retirement or separation for physical 
disability so as to be considered a proceeding begun prior to August 10, 1956, 
within the savings provision in section 53 of the act of August 10, 1956, even 
though a disability determination is made subsequent to August 10, 1956. 


To the Secretary of Defense, September 4, 1957: 


By letter of June 19, 1957, from the Assistant Secretary of Defense 
y ’ ’ y 
(Comptroller) decision is requested on questions presented in Com- 
mittee Action No. 189, Military Pay and Allowance Committee, De- 
partment of Defense. The questions follow: 

1. May an aviation cadet whose name was placed on a Temporary Disability 
Retired List pursuant to section 402 of the Career Compensation Act of 1949 
(63 Stat. 802, 816) continue to be carried on that list and be paid retired pay 
after 10 August 1956? 

2. May an aviation cadet whose name was placed on a Temporary Disability 
Retired List pursuant to section 402 of the Career Compensation Act of 1949 and 
continued thereon after 10 August 1956, and whose disability is determined after 
10 August 1956, to be of a permanent nature, be paid retired pay or severance 
pay in accordance with section 1210, Title 10, United States Code, upon removal 
of his name from the Temporary Disability Retired List? 

3. If the answer to either of the above questions is in the negative, what dis- 
position may be made of aviation cadets whose names are currently on a Tem- 
porary Disability Retired List, in view of the limited dispositions available under 
section 1210, Title 10, United States Code? 

4. May an aviation cadet be paid physical disability retired pay or severance 
pay pursuant to section 1201, 1202, or 1208 of Title 10, United States Code, upon 
determinations made by the appropriate Secretary after 10 August 1956, in 
accordance with one of those sections? 

Until August 10, 1956, when Title 10, United States Code, was 
“revised, codified, and enacted into law” by Public Law 1028, 84th 
Congress (70A Stat. 1), Title IV of the Career Compensation Act of 
1949, 63 Stat. 802, 816, 37 U. S. C. 271, provided for the retirement or 
separation of members of the uniformed services who had suffered 
physical disability. Section 102 (b) of the 1949 statute, 37 U.S. C. 
231 (b), does not include “aviation cadet” but does include “enlisted 
person” in its definition of the term “member” and we decided that an 
aviation cadet was entitled to the benefits of Title IV as an enlisted 
person in view of an earlier statute, which created the grade of avi- 
ation cadet as a separate enlisted grade, and of prior decisions which 
considered a cadet as an enlisted man for various purposes. See de- 
cision of May 3, 1951, 30 Comp. Gen. 431. Thus, there was an ele- 
ment of doubt as to the disability retirement rights of aviation cadets 


under Title IV of the 1949 act. 
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While Title IV was repealed by section 53 of the act of August 10, 
1956, T70A Stat. 641, 680, it was replaced by chapter 61, Title 10, 
United States Code. At the end of that chapter there was inserted 
a new section, 1217, which expressly provides, in clear and unambig- 
uous terms, that “This chapter does not apply to cadets at the United 
States Military Academy, the United States Air Force Academy, or 
the Coast Guard Academy, to midshipmen of the Navy, or to aviation 
cadets.” It is suggested, however, that the effect to be given section 
1217 is not entirely clear, insofar as aviation cadets are concerned, 
because section 49 (a) of the act of August 10, 1956, 70A Stat. 640, 
declares that the legislative purpose in enacting Title 10 is to restate 
existing law without substantive change. 

In construing a statute, the intent of Congress is paramount. 
Nevertheless, the intent is to be ascertained chiefly from the words 
of the statute. Sutherland Statutory Construction, section 4702. 
Even though a statute is rearranged and reworded during codifica- 
tion, it receives the same interpretation unless there has been a sub- 
stantial change of phraseology. J/cDonald v. Hovey, 110 U. S. 619, 
629. As to Title 10, the codifiers served notice that some changes 
entailed more than a change of phraseology. On page 8 of House 
Report No. 970 to accompany H. R. 7049, later enacted into law as 
Public Law 1028 (Titles 10 and 32), the following statement appears: 

* * * Where court decisions, opinions of officials such as the Attorney General 
or the Comptroller General, executive orders, regulations, or well-established 
administrative practice have established authoritative interpretations clarifying 
ambiguities in the law, the text has been reworded to express those interpreta- 
tions. These changes have been explained in the applicable revision notes. 
Thus, in regard to Title 10, we have already decided that the omission 
from that title of five words (“other than active Federal service”) 
which had been contained in the earlier law was a “substantive change 
of phraseology.” 36 Comp. Gen. 498. 

Section 1217 of Title 10 also involves a substantive change of phrase- 
ology and at page 105 of House Report No. 970, cited above, it is 
stated that such section has no statutory source. We are required to 
conclude, therefore, that the deliberate addition of the specific pro- 
visions of section 1217 changes the prior law as construed in our de- 
cision of May 3, 1951, insofar as aviation cadets are concerned, or, 
in other words, section 1217 contains the controlling provision of 
law on the matter and expressly excludes aviation cadets from the 
benefits of chapter 61 notwithstanding the general declaration of 
legislative purpose in section 49 (a) of the 1956 act. 

Another matter for consideration is the suggested conflict between 
section 1217 and section 6912 of Title 10. The latter section pertains 
to aviation cadets in the Navy and Marine Corps and provides: 
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(c) Except as provided in subsection (a), aviation cadets or their bene- 
ficiaries are entitled to the same allowances, pensions, gratuities, and other 
benefits as are provided for enlisted members in pay grade E-4. 

The question is whether, in spite of section 1217, the words “other bene- 
fits,” as used in section 6912, include the benefits of chapter 61. 

While section 6912 deals with the pay and allowances of naval avia- 
tion cadets, it does not spell out their rights concerning retirement or 
separation for physical disability. In a sense, it is only by implication 
that section 6912, standing alone, may be considered as including such 
benefits. But there is a chapter in the code (chapter 61) dealing with 
retirement or separation for physical disability and this chapter con- 
tains an express limitation as to its applicability. When the implica- 
tion yields to the express provision, the two sections are not in 
conflict. Waggy v. Waggy, 87 S. E. 178, 180. Moreover, section 6912 
is a general provision granting Navy and Marine Corps aviation 
cadets certain broad rights. On the other hand, chapter 61 is made 
up of specific provisions as to retirement or separation for disability. 
Since a general provision in a code must give way to a specific pro- 
vision (State v. Masnik, 12 A. 2d 871, 872), section 6912 must give 
way to section 1217. 

In summary, all aviation cadets, irrespective of their branch of serv- 
ice, are precluded by the express provision of section 1217 from the 
benefits of chapter 61, Title 10, United States Code. Accordingly, 
question four is answered in the negative. Also, in view of section 
1217, our decision of May 3, 1951, 30 Comp. Gen. 431, must be disre- 
garded as a precedent with respect to cases of aviation cadets not 
retired or placed on the temporary disability retired list prior to 
August 10, 1956. 

While section 53 of the act of August 10, 1956, cited above, provides 
for the repeal of many statutes (including Title IV of the Career 
Compensation Act) which were codified in Title 10, it also limits the 
repeal and, in effect, continues the repealed statutes in force, “with 
respect to rights and duties that matured, penalties that were incurred, 
and proceedings that were begun” prior to August 10, 1956. A de- 
termination by the Secretary concerned to place the name of a member 
on the temporary disability retired list, and the member’s placement 
thereon, is merely the initial step in a series which will lead either to 
a return to duty, retirement, or separation for physical disability. 
When placement on the temporary disability retired list was made 
before the enactment of Title 10, it was a proceeding begun prior to 
August 10, 1956, within the contemplation of section 53 and the cases 
of aviation cadets so situated may be processed under the savings pro- 
vision and Title IV of the Career Compensation Act. Accordingly, 
questions one and two are answered in the affirmative, thus rendering 
unnecessary an answer to question three. 
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We note that a bill, H. R. 8943, has been introduced in the 85th 
Congress, Ist Session, to amend Titles 10, 14, and 32 of the United 
States Code. It is proposed in section 33 (a) (5) of that bill to strike 
the words “or to aviation cadets” from section 1217 of Title 10. Such 
proposed amendment is explained on page 95 of House Report No. 930, 
where the statement is made that “aviation cadets were covered by 
Title IV [Career Compensation Act] and should not be excepted from 
chapter 61.” Although the Senate has not yet acted on the measure, 
the House passed H. R. 8948 on August 5, 1957. It appears, there- 
fore, there is a likelihood that section 1217 of Title 10 will be amended, 
perhaps at the next session of Congress. Furthermore, if section 33 
(a) of H. R. 8948 or a similar provision is enacted, the amendment 
will be effective retroactively to August 10, 1956. In the circum- 
stances, we would have no objection to the adoption of administrative 
procedures designed to facilitate the application of the amendment 
(assuming it is made effective retroactively), to aviation cadets who 
have become disabled since August 9, 1956, or may become disabled 
before the date of the amendment. While there is no legal authority 
at the present time for the payment of physical disability severance 
pay or retirement pay benefits to aviation cadets, other than those 
retired, etc., prior to August 10, 1956, certain procedures adopted now 
might obviate difficulties which otherwise might be encountered in 
giving the proposed amendment retroactive effect, if it should become 
law. 


[B-132847] 


States—Payments in Lieu of Taxes—Industrial-Type 
Property—Occupancy by Agencies Furnishing Local Public 
Service 


A property in Los Angeles which consists of 13.8 acres of land and six one-story 
buildings, known as Plancor 890, Douglas Aircraft Corporation, when it was 
transferred by the Reconstruction Finance Corporation to the Federal Govern- 
ment, and which is used by Civil Aeronautics Administration and Air Procure- 
ment District, USAF, whose employees occupy 48% of the usable space and 
devote 55% of their time to local public service is not an industrial-type prop- 
erty for which payments in lieu of taxes are required to be paid by the Federal 
Government to Los Angeles but rather may be regarded as property primarily 
used for rendition of service to the local public or office buildings used for 
purposes incidental thereto within the meaning of 40 U. S. C. 524 (b) (3) and 
(4) exempting such property from payments in lieu of taxes. 


To the Administrator, General Services Administration, Septem- 


ber 4, 1957: 


On August 2, 1957, you requested our advice as to whether, under 
the facts and circumstances hereinafter related, payments in lieu of 
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taxes should be made to the City of Los Angeles, California, on the 
5651 Manchester Building, also known as Plancor 890, Douglas Air- 
craft Corporation. Your letter indicates that the property was trans- 
ferred to the Government by the Reconstruction Finance Corporation 
on July 9, 1948, and the title has been held by the United States con- 
tinuously since such transfer. 

The property consists of 13.8 acres of land and six one-story build- 
ings comprising approximately 145,000 square feet of space. The 
Civil Aeronautics Administration occupies about 131,000 square feet of 
space; the Los Angeles Air Procurement District, USAF, occupies 
about 2,700 square feet ; and the General Services Administration occu- 
pies about 12,000 square feet. 

Public Law 388, 84th Congress, 1st Session, 69 Stat. 721, 40 U.S. C. 
521 note, directs various departments and agencies of the Federal 
Government to make payments in lieu of taxes on certain properties 
transferred to them from the Reconstruction Finance Corporation on 
or after January 1, 1946. The question arises whether the General 
Services Administration shall make payments in lieu of taxes to the 
City of Los Angeles on the property, in accordance with the provision 
of section 703, 40 U. S. C. 523, or whether the property is exempt 
from such payments under the provisions of section 704 (b) (3) and 
(4) of said act, 40 U. S. C. 524 (b) (3) and (4). 

Section 704 (b) (3) and (4) provide: 


(b) No payment shall be made under section 708 with respect to any real 
property of any of the following categories : 


* 7 . 7 @ s . 

(3) Real property used or held primarily for the rendition of service to or on 
behalf of the local public, including (but not limited to) the following categories 
of real property: courthouses; post offices and other property used for purposes 
incidental to postal operations; and federally owned airports maintained and 
operated by the Civil Aeronautics Administration. 

(4) Office buildings and facilities which are an integral part of, or are used for 

purposes incidental to the use made of, any properties described in paragraph 
(1), (2), or (3) of this subsection. 
The property is included in a list of properties possibly affected by 
Public Law 388, shown on page 1028 of the Congressional Record, 
House of Representatives, for January 24, 1956, which carries a foot- 
note “Used for office space, possibly exempt under section 704 (b).” 

Your analysis of the purposes for which the property is being used 
indicates that the Civil Aeronautics Administration and the Air Pro- 
curement District (USAF) occupy 64,357 square feet of usable space 
(excluding aisles, rest rooms or equipment rooms) and employ 497 
personnel; that 275 of the 497 employees of these two agencies or over 
55 percent devote their time to the rendition of service to, or in behalf 
of, the local public; and that these 275 employees use for such services, 
31,202.85 square feet, or over 48% of the usable space. In addition, 
your Office occupies about 12,000 square feet of space and employs 16 
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persons all of whom are devoted entirely to housekeeping work in 
support of the other activities on the premises. The number of your 
personnel and the space occupied by them, devoted to local public 
service, is directly proportionate to the activities they support. Based 
on the formula that the average of the percentage of total space de- 
voted to local public services and the percentage of the total number of 
employees devoting their time to such services would reflect the degree 
to which the property might be said to be used for local public service, 
you conclude that over 51% of the use made of the premises is devoted 
to local public services. Not only are more than half of the activities 
conducted on the premises “for the rendition of service to or on behalf 
of the local public” so as to bring the property within the purview of 
section 704 (b) (3) but you point out that the property is not adapt- 
able to the usual commercial or industrial-type facility formerly 
owned by the Reconstruction Finance Corporation, and the type of 
property with which the Congress apparently was primarily con- 
cerned when it enacted Public Law 388. 

The type of property toward which the legislation is primarily di- 
rected is that described by Congressman Donohue of Massachusetts 
in his testimony on page 30 of the Hearings before the Committee on 
Government Operations, House of Representatives, 84th Congress, 1st 
Session on H. R. 7184, 84th Congress, which is similar to H. R. 6182, 
which later was enacted as Public Law 388. Congressman Donohue 
stated : 

My objective is directed toward those real properties that are occupied and 
used by private enterprises for profit purposes and in all aspects are undistin- 
guishable from ordinary industrial properties, except for the accidental fact that 
fee title is held by the United States, thereby preventing the imposition of local 
taxation. 

Also, during the debate in the House of Representatives on H. R. 
6182, Congressman MacDonald of Massachusetts indicated the type 
of property to be affected by the bill was Government-owned property 
operated by a private industrial corporation. In referring to a plant 
owned by the Government but operated by the General Electric Cor- 
poration, Congressman MacDonald in the Congressional Record of 
July 29, 1955, at page 10401 stated : 

* * * Here we have a Government-owned plant which is operated by a private 


corporation for one purpose and one purpose only; that of making a profit for 
the stockholders of the company. 


It is clearly not fair nor in keeping with the best tradition of the free-enter- 
prise system to have property of this nature tax free while other similarly 
located plants pay their fair share of costs to the city from whom the necessary 
local services flow. 

* * * Why should the Army Air Force be the first of a number of Govern- 
ment agencies to refuse to pay taxes when in fact the Army Air Force does 
not use the factory but merely is the fee holder of ownership papers? It is 
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perfectly clear that the General Electric Corporation runs and operates this 
factory, and it is equally clear that General Electric, along with the other in- 
dustries of the city of Everett, should pay their share of the tax-poor city. 

Also, as pointed out by you, the discussions between Congressman 
Holifield of California and Congressman Meader of Michigan, sponsor 
of the bill, at pages 18 and 19 of the hearings before the Committee 
on Government Operations, House of Representatives, 84th Congress, 
Ist Session, on H. R. 6182, indicate that the legislation was aimed pri- 
marily at industrial plant operations. It was there stated: 

Mr. Holifield. * * * 


“IT would like to ask this question, getting away from industrial properties: 
Would your bill also apply to Federal government offices such as Federal build- 
ings in our cities, post office buildings, custom buildings and that sort of thing?” 

Mr. Meader. 

“It would not, and I wouldn’t favor any legislation which would tend to tax a 
post office, military reservation, or public lands, or anything of that kind. I 
realize there are different classes of property owned by the Federal Government 
and that perhaps some of those beyond the industrial plants to which my bill 
refers should make payments in lieu of taxes. 

“IT am suggesting that we take this clear step.perhaps as an experiment, to show 
the problems that are involved in case this payment in lieu of tax principle 
should be extended to other Federal properties.” 

Mr. Holifield. 

“And your bill applies only to industrial plant operations.” 

Mr. Meader. 

“Right.” 


Again on page 21 of the Hearings Mr. Meader said: 


* * * Possibly some of these plants are not now used in any fashion for indus- 
trial and commercial production, but are used for governmental purposes. For 
instance, some of them might be used to store a lot of records or aircraft parts 
and the like. I don’t know of any such case, but if property is used for a 
governmental purpose on a permanent basis, I wouldn’t want to see payments 
in lieu of taxes paid on that property. 

It is thus apparent that the Congress was concerned primarily with 
the tax exempt status of property commonly used for industrial pur- 
poses and not for office space. Also, it is clear that section 704 (b) (4) 
provides no payment shall be made for “Office buildings * * * 
which * * * are used for purposes incidental to the use made of, 
any properties described in paragraph * * * (3) of this subsection.” 

We conclude on the basis of the foregoing that the property involved 
is not of an industrial type with which the Congress primarily was 
concerned in enacting Public Law 388; that it is primarily used or 
held for the rendition of service to or on behalf of the local public 
or is an office building used for purposes incidental thereto; and is one 
on which no payment in lieu of taxes should be made under paragraph 
704 (b) (2) and (3) of that act, 40 U.S. C. 524 (b) (2) and (3). 

Therefore, we concur in your view that payments in lieu of taxes 
should not be made to the City of Los Angeles in connection with the 
property. 
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[B-16349] 


Bids—Delivery Provisions—F. O. B. Destination Require- 
ment 


A requirement that bids for supplies furnished in carload and truckload lots be 
solicited on an f. o. b. destination basis exclusively would restrict competition 
and would affect adversely the economic interests of the Government. 


To the Secretary of the Interior, September 5, 1957: 


Further reference is made to your letter of February 1, 1957, with 
enclosure, concerning our views with respect to a proposed submission 
to the General Services Administration recommending amendment of 
its Government-wide regulations regarding “Purchases Involving 
Shipments of Less Than Carload or Less Than Truckload Lots” and 
regarding “Standard Contract Delivery Terms.” It is stated that 
the proposed amendment is for the purpose of permitting solicitation 
of bids for supplies, materials, and equipment exclusively f. o. b. cars 
at destination, unless it appears that at the time the invitation is issued 
a preferential rate is available to the Government or the destination is 
unknown. 

Before making the proposed recommendation you request advice 
as to whether our decision of May 13, 1941, B-16349, 20 Comp. Gen. 761, 
still represents the views of our Office. You enclosed with your letter 
a copy of a memorandum by the Assistant Commissioner and Chief 
Engineer of the Bureau of Reclamation, wherein the cited decision, 
as well as our decisions B-125656 of October 6, 1955, and B-126973 
of May 1, 1956 (35 Comp. Gen. 603), are discussed. 

The proposal of the Assistant Commissioner and Chief Engineer 
raises the question as to whether bids “may lawfully be limited to 
f. o. b. destination, except (a) where it appears in advance of issu- 
ance of invitation to bid that a preferential freight rate is available 
to the Government, and (b) where the point of destination is not 
definitely known at the time the invitation is issued.” It is his 
view that the decisions discussed in his memorandum suggest that we 
now authorize the limitations of competition to an f. o. b. destination 
basis, with the noted exceptions. 

Our decision of May 13, 1941, B-16349 (20 Comp. Gen. 761), was 
in response to a request from the Director, Bureau of the Budget, 
for advice as to whether, because of the changed situation relating to 
the cost of transportation brought about by the enactment of the 
Transportation Act of 1940, the Government agencies might not solicit 
bids on an f. o. b. destination basis only, with the four exceptions noted 
in the Director's request. 
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At that time we considered the circumstances surrounding the 
changed situation due to the elimination of land-grant deductions on 
shipments of other than military or naval property moving for mili- 
tary or naval use by reason of the provisions of section 321 of the 
Transportation Act of 1940, 54 Stat. 954, 49 U. S. C. 65. The con- 
clusion reached in that decision, that generally the best interests of 
the Government would be better served through solicitation of bids 
on an f. o. b. destination basis (with noted exceptions), was premised 
upon the understanding that, with the elimination of the land-grant 
deduction factor, charges for transportation would ordinarily be the 
same, whether paid to the carrier by the vendor, or by the Govern- 
ment, in the absence of a reduced rate which might be made available 
to the Government under Section 22 of the Interstate Commerce Act, 
49 U.S.C. 314. It was recognized that in the absence of such prefer- 
ential rate charges paid by either the vendor or the Government would 
be derived from the use of rates published in tariffs on file with the 
Interstate Commerce Commission or the various state commissions. 
However, it was stated in our decision of May 13, 1941, that— 

* * * It is assumed, of course, that where, in the course of experience, it may 
appear that greater competition, with any material resultant saving in delivered 
cost, would be produced through the solicitation of bids for delivery f. o. b. 
origin, as well as f. o. b. destination, whether that reduction be due to the 
increased number of bidders participating or to disclosures that f. 0. b. desti- 
nation bids include excessive transportation costs, the interests of the Govern- 
ment will require that bids be solicited on said basis. On this assumption, you 
are informed that where it is administratively determined that the best interests 
of the Government in the procurement of materials and supplies not subject to 
deduction for land grant will be served through the solicitation of bids f. o. b. 


destination, only, the award of contracts on bids solicited on that basis will not 
be questioned by this office in the audit of accounts, if otherwise legal and 


proper. 
Our view was, at the time that decision was written, and now is, that 
the due protection of the Government’s interest is paramount. 

It is important in the solicitation of bids that qualified bidders be 
afforded an equal opportunity to quote the Government prices on 
needed supplies, equipment, ete., to the end that they be not dis- 
couraged from bidding by reason of the requirement for an advance 
outlay of considerable transportation costs frequently assessable, par- 
ticularly on carload or truckload lots, for the movement of Govern- 
ment-purchased goods to specified destinations. An atmosphere of 
free competition in purchases and contracts for supplies such as is 
sought to be maintained under the provisions of the Small Business 
Act of 1953 (15 U. S. C. 631) presumably is invigorated by the in- 
clusion in Government invitations and contracts of conditions tending 
to stimulate the interest and ability of small businesses to furnish 
the Government articles and supplies useful to its functions and pur- 
poses. Provision for the quotation of prices on an f. o. b. origin basis 
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frequently would seem to serve the convenience and ability of a larger 
number of bidders who otherwise might be reluctant to assume, even 
for a short period, the burden of transportation costs and the task 
of adjusting with carriers loss or damage liabilites as they might arise. 

Insofar as our experience has disclosed in the audit of transporta- 
tion accounts and from our study of the problems involved, we favor 
the continued general application of the instructions contained in 
General Services Administration Regulations I-II-209.03c. 1. to the 
effect that supply contracts shall be f. o. b. destination whenever it is 
estimated that no shipment to a single destination will equal a carload 
or a truckload lot (estimated to weigh approximately 20,000 pounds), 
and that the purchasing agency shall incorporate in all supply con- 
tracts for less-than-carload or less-than-truckload lots for delivery 
within the continental United States a provision that delivery terms 
shall be f. o. b. destination, provided that “delivery terms may be 
otherwise designated whenever there are valid reasons to the contrary, 
such as, but not restricted to, industry practice or destination un- 
known.” We also believe it desirable to preserve the general sense of 
the regulations (I-I1-209.03d. 4.) of the General Services Admin- 
istration requiring the invitation of bids on an f. o. b. destination basis 
when the ultimate destination is known and when the quantity to be 
purchased is estimated to be a less-than-carload or less-than-truckload 
lot or when the quantity to be purchase is 100,000 pounds or less, if the 
commodity involved is of a fragile nature or otherwise exceptionally 
susceptible to damage in transit. 

Shipments in carload or truckload lots often involve the expenditure 
of appropriated funds for transportation costs in considerable 
amounts, and these costs are borne by the Government whether con- 
cealed as an unsegregated part of an f. o. b. destination price, or as 
specific transportation charges on separate bills stated by and paid 
directly to the carrier by the Government. As to shipments moving 
on Government bills of lading, or on commercial billing converted 
to Government bills of lading at destination, the bills for the trans- 
portation charges thereon are paid upon presentation and subse- 
quently audited in the General Accounting Office. This procedure 
affords the Government an opportunity to protect itself against trans- 
portation costs in excess of the lowest charge lawfully available 
through the utilization of the technical knowledge and experience of 
highly qualified transportation personnel. In this connection, we 
have reported to Congress that for the fiscal year 1956, as a result of 
our audit of transportation payments, there was collected from car- 
riers due to overpayments made in payment of their bills, the sum of 
$52,097,000. See page 8 of the Annual Report of the Comptroller 
General of the United States for the fiscal year 1956. 
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It may be noted that under a practice of soliciting bids on an f. o. b. 
destination basis only, the opportunity to evaluate the bids from the 
viewpoint of the transportation costs would be precluded since the 
transportation charges ordinarily would not be stated. It often hap- 
pens that there is a difference of opinion among bidders as to the 
proper transportation costs to be included in the price at destination 
due to a different understanding as to the applicable rates and rules, 
and unless the transportation costs have been considered in the evalua- 
tion of the bid, an award can conceivably be made to a bidder who is 
not in fact the lowest bidder when the cost of material at point of 
origin and properly applicable transportation costs are considered. 
See our decision B-127917 of July 17, 1956, where two bids were re- 
ceived having different transportation cost factors stated on the arti- 
cle to be purchased by the Government. The contracting officer in 
that case accepted the bid in which the lowest transportation cost 
factor was specified, and in sustaining the rejection of the unsuccess- 
ful bidder’s bid we stated that: 

In the [protesting bidder’s] memorandum of points and authorities sub- 
mitted it is stated that it is assumed that if the railroads are charging shippers 
according to 85 percent of the first class rate then the shippers are paying on that 
basis. While it is possible that the Army may have made payments to the car- 
riers on ratings applicable to lift vans, such fact was not controlling upon the 
Department of the Army in the award of the contract in this particular instance. 
See section 322 of the Transportation Act of 1940, as amended, 49 U. S. C. A. 
66, which permits payment of carrier's bills upon presentation, prior to audit 
and settlement in the General Accounting Office. In making evaluation of bids 
preliminary to the award of a contract by the Government there are for con- 
sideration not only the rights of the Government as shipper and the carriers but 
also the rights of interested third parties such as bidders and prospective con- 
tractors under statutes which require that awards be made in each case to that 
responsible bidder whose bid conforms to the invitation for bids. 

It may be noted that as to the potential burdensome and expensive 
complications growing out of losses and damage in transit in connec- 
tion with shipments of Government property, it seems clear that where 
prices are submitted on an f. o. b. destination basis a prudent and 
reliable bidder presumably would include in his total price a factor 
estimated to be sufficient to compensate him for the direct and inci- 
dental costs attributable to adjustments that reasonably might be 
anticipated as eventuating because of losses or damage in transit. 
Consequently, it is difficult to conclude that escape from loss and 
damage complications should be of predominant importance in a 
determination of the appropriate method to be used in inviting bids. 

In summery, therefore, we believe that the mentioned provisions 
of the General Services Administration regulations, which do not 
authorize the procurement or purchase of supplies, equipment, etc., 
in carload or truckload lots, on an f. 0. b. destination basis only, are 
best designed to promote economy to the Government and fairness 

468020 O-58—14 








178 DECISIONS OF THE COMPTROLLER GENERAL (37 


in the maintenance of the bidding system. We recognize that this is 
a matter primarily for determination by the Administrator of the 
General Services Administration under the provisions of section 201 
of the Federal Property and Administrative Services Act of 1949, 
63 Stat. 383, 40 U. S. C. 471. However, in the absence of information 
or facts not now available to us there might be some question as to 
whether the Administrator properly was exercising the authority and 
responsibility placed upon him by that act were he to adopt your 
proposed recommendation. 


[B-130529] 


Military Personnel—Naval Enlisted Men Serving on Vessels 
in Foreign Waters—Retention After Expiration of Enlist- 
ment—lIncreased Pay 


The retention of Navy enlisted men on active duty on vessels in foreign waters 
after the expiration of the term of enlistment is regarded as an involuntary 
change in the enlistment contract entitling the members to the twenty-five per- 
cent increase in pay provided in 10 U. 8. C. 5540 even though by law, 50 U. S. C. 
App. 454 (d), the members are required to continue in a Reserve status for the 
balance of eight years of obligatory service after completion of the enlistment 
contract. 


To the Secretary of the Navy, September 9, 1957: 


Reference is made to letter of August 1, 1957, from the Assistant 
Secretary of the Navy (Financial Management), requesting decision 
as to whether members of the Regular Navy who initially enlisted 
in the service after June 19, 1951, while still under the age of 26 years, 
are entitled to an increase in basic pay of 25 percent for the period 
retained on active duty beyond the expiration date of enlistment con- 
tract when such contract expires while members are serving on a vessel 
in foreign waters. 

Persons who enlisted in the Regular Navy under circumstances 
such as are here involved are required to serve for a period of eight 
years in a Regular and Reserve status under section 4 (d) (3) of 
the Selective Service Act of 1948, as added by section 1 (g) of the 
Universal Military Training and Service Act of June 19, 1951, 65 
Stat. 79, 50 U. S. C. App. 454 (d), and it appears that upon comple- 
tion of the contract of enlistment in the Regular Navy they are trans- 
ferred to the Naval Reserve and concurrently released to inactive 
duty for the purpose of serving the balance of the eight years of 
obligatory service. 

It was held in our decision of April 16, 1957, 86 Comp. Gen. 709, 
that the provisions of 10 U. S. C. 5540, which authorize the payment 
of increased basic pay of 25 percent to each member of the Naval 
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Reserve “whose term of enlistment has expired” while he is serving 
on a vessel in foreign waters and who is retained on active duty in 
the public interest (as determined by the senior officer present afloat) 
pending return of the vessel to the United States, are applicable to 
members of the Naval Reserve as well as to members of the Regular 
Navy. 

As an example of the circumstances prompting the question in- 
volved, there was cited the case of an enlisted man who first enlisted 
in the Regular Navy on March 18, 1953, for four years, and who 
was serving on a vessel in foreign waters on March 17, 1957. He was 
retained on the vessel in the public interest until it returned to the 
United States and on April 9, 1957, he was transferred to the Naval 
Reserve and concurrently released to inactive duty, he being obligated 
to continue in the naval service until March 17, 1961, unless sooner 
discharged by competent authority. 

The apparent purpose of the provisions of law authorizing an 
increase in basic pay of 25 percent to a member “whose term of 
enlistment has expired” while serving on a vessel in foreign waters, 
and who is retained on the vessel in the public interest until it returns 
to the United States, is to grant increased pay as compensation to 
members for active duty required to be performed in the public inter- 
est beyond the period they had voluntarily agreed to serve in the 
Regular Navy or in the Naval Reserve. That an additional period 
of inactive service in a Reserve status is required by statute beyond 
the contractual period of enlistment in the Regular Navy, in a case 
such as is here involved, would not change the fact that active service 
is required and performed in the Regular Navy beyond the contrac- 
tual term of active service, and that the terms of the contract, in 
effect, have been varied in the public interest. It is this involuntary 
change in the contractual relationship which gives rise to a right to 
the increased pay. While the enlisted man involved was required by 
Jaw to serve for a period of eight years, his enlistment in the Regular 
Navy for four years was a voluntary action not required by law and 
such action made him eligible to receive the benefits of 10 U. S. C. 
5540 when the other requirements of the statute were met. 

Accordingly, the submitted question is answered in the affirmative. 


[B-132411] 


Military Personnel—Disability Retired Pay—Retention on 
Temporary Disability Retired List After Five Years— 
Retired and Active Duty Pay Rights 


A Naval Reserve officer who, after five years on the temporary disability retired 
list, was determined to be physically fit to perform the duties of his rank but 
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who did not have his disability retired status terminated until six months later 
when he accepted a new appointment as a Reserve officer is prohibited under 
section 402 (d) of the Career Compensation Act of 1949, 37 U. 8S. C. 272 (d), 
from receiving disability retired pay for any time subsequent to the expiration of 
the five-year period, and the physical fitness determination may not be regarded 
as constituting orders placing the member in an active duty status so as to 
entitle him to active duty pay for the six-month period prior to termination of 
the disability retired status. 


To the Secretary of the Navy, September 9, 1957: 


The Assistant Secretary of the Navy (Financial Management) 
enclosed with his letter of June 27, 1957, the request, with related 
papers and endorsements, of the Disbursing Officer, Special Payments 
Department, U. S. Navy Finance Center, Cleveland, Ohio, for an 
advance decision on whether Richard F. Sollner, lieutenant, U. S. 
Naval Reserve, is entitled to disability retired pay for the period from 
March 1, 1956, to September 18, 1956, inclusive. The letter of June 27, 
1957, also presents an additional question as to whether Lieutenant 
Sollner, if not entitled to disability retired pay for that period, may 
be entitled to receive active-duty pay for that period. 

The following pertinent facts are disclosed concerning the dis- 
ability retired status of Lieutenant Sollner. 

(1) Richard F. Sollner was placed on the temporary disability 
retired list of the Navy effective March 1, 1951, as a lieutenant (junior 
grade), U.S. Naval Reserve, 

(2) Payment of retired pay was suspended beginning March 1, 
1956, upon receipt of information that on February 29, 1956, the 
expiration date of his five-year period on the temporary disability 
retired list, the Secretary of the Navy determined that Lieutenant 
Sollner was physically fit to perform the duties of his rank, 

(3) By letter of September 11, 1956, the Chief of Naval Personnel 
notified Lieutenant Sollner that the President on September 4, 1956, 
had reappointed him as a Reserve officer in the United States Navy, 
and 

(4) Lieutenant Sollner was further advised in letter dated Octo- 
ber 25, 1956, by the Secretary of the Navy that “by direction of 
the President, your status on the Temporary Disability Retired List 
is hereby terminated, and you are discharged from the U. S. Naval 
Reserve, effective 18 September 1956, the day preceding the date of 
your execution of the Acceptance and Oath of Office as Lieutenant, 
1315, U. S. Naval Reserve.” Paragraph 3 of the Secretary’s letter 
of October 25, 1956, further stated that “By copy of these orders, the 
Commanding Officer, Navy Finance Center, Cleveland, Ohio, is di- 
rected to discontinue payment of retired pay and to close your accounts 
as of 18 September 1956.” 

The record therefore clearly establishes that the name of Lieutenant 
Sollner (then a lieutenant, junior grade, U. S. Naval Reserve) was 
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carried on the temporary disability retired list of the Navy [estab- 
lished on the authority of section 401 (b), Title IV of the Career 
Compensation Act of 1949, 63 Stat. 816, 37 U. S. C. 271], during the 
period from March 1, 1951, to September 18, 1956, inclusive; that 
payment to him of disability retirement pay was suspended effective 
March 1, 1956; that his status on the temporary disability retired list 
was terminated as of September 18, 1956; and that he was reappointed 
effective the following day, September 19, 1956, in the United States 
Naval Reserve, in the grade of lieutenant. The first and basic question 
presented is whether Lieutenant Sollner is entitled to receive dis- 
ability retirement pay for the period from March 1, 1956, to September 
18, 1956, inclusive. 

Lieutenant Sollner’s right to receive disability retirement pay for 
all or any part of the period that his name was carried on that list is 
governed exclusively by the provisions contained in Title IV of the 
Career Compensation Act of 1949. Section 402 (d), 63 Stat. 818, 37 
U.S. C. 272 (d), provided, in pertinent part, that a member of the 
uniformed services whose name was placed upon the temporary dis- 
ability retired list of his service pursuant to subsections (a), (b), or 
(c) of section 402, 87 U. S. C. 272 (a), (b), or (c), would be entitled 
for the period during which his name was carried on such temporary 
disability retired list, “but in no event to exceed a period of five 
years,” to receive disability retirement pay computed, at his election, 
by one of the two methods prescribed in that section. Under section 
402 (e), 63 Stat. 819, 87 U.S. C. 272 (e), it was provided that a mem- 
ber of the uniformed services whose name was placed upon the 
temporary disability retired list “shall be given periodic physical 
examinations, not less frequent than every eighteen months to deter- 
mine whether the disability for which such member was temporarily 
retired has changed.” Section 402 (e) also prescribed the action to be 
taken if, as a result of any such examination “or upon the termination 
of a period of five years from the date of temporary disability retire- 
ment,” it was determined that the physical disability of the member 
was of permanent character and 30 per centum or more and the action 
to be taken if it was determined that the physical disability of such 
member was less than 30 per centum. Section 402 (e) further pro- 
vided that at the end of a five-year period during which the name of a 
member had been carried on a temporary disability retired list “the 
Secretary concerned shall make a final determination of such mem- 
ber’s case and shall cause such member to be retired, separated, or 
treated as provided in section 405 of this title.” 

Section 405 (b), 63 Stat. 821, 822, 37 U.S. C. 275, related to Reserve 
members and in pertinent part provided that “If, as a result of a 
periodic physical examination” a member of a reserve component 
whose name had been placed on the temporary disability retired list 
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was “found to be physically fit to perform the duties of his office, rank, 
grade, or rating” such member “shall, subject to his consent, be reap- 
pointed or reenlisted, as the case may be, in his Reserve component.” 
Reappointment could be “in the rank, grade, or rating immediately 
above the rank, grade, or rating permanently held at the time of place- 
ment of the name of the member concerned upon the temporary dis- 
ability retired list.” See section 405 (c), 63 Stat. 822, 37 U. S. C. 
275 (c). 

The relevant provisions in section 406 (a), 63 Stat. 822, 37 U.S. C. 
276 (a), provided that “If, as a result of a periodic physical exami- 
nation” a member of the uniformed services whose name appeared 
on the temporary disability retired list was found to be physically fit 
to perform the duties of his office, rank, grade, or rating he shall— 


. * * * . * + 


(3) if a member of a Reserve component, have such status and his disability 
retirement pay terminated on the date of his reappointment or reenlistment in a 
Reserve component, as the case may be. 


It will be noted, however, that the provisions of section 406 (a), 
relating to the termination of temporary disability retired pay and 
the temporary disability retired status of a Reserve member were op- 
erative only in those instances where the individual concerned was 
found to be physically fit to perform the duties of his office, etc., “as 
a result of a periodic physical examination.” Furthermore, those 
provisions of law were necessarily limited in their operation by the 
five-year period prescribed in section 402 (d). It is clear, therefore, 
that whether or not Lieutenant Sollner’s status on the temporary dis- 
ability retired list from and after March 1, 1956, following the end of 
the five-year period that his name had been carried on that list, is 
viewed as having been within the scope of section 406 (a) (3), 37 
U.S. C. 276 (a) (3), his right to receive the disability retirement pay 
prescribed in section 402 (d) could “in no event * * * exceed a period 
of five years.” Hence, he may not be paid disability retirement pay for 
any part of the period from March 1, 1956, to September 18, 1956, in- 
clusive. The first question is answered in the negative. 

The second question presented is whether Lieutenant Sollner is 
entitled to active-duty pay as a lieutenant (junior grade), U.S. Naval 
Reserve, retired, for the period from March 1, 1956, to September 18, 
1956, inclusive. This question appears to be advanced solely by reason 
of the determination stated to have been made by the Secretary of 
the Navy on February 29, 1956, the expiration date of the five-year 
period that Lieutenant Sollner was carried on the temporary disability 
retired list, that Lieutenant Sollner was “physically fit to perform 
the duties of his rank.” 

Lieutenant Sollner’s status on the temporary disability retired list 
was not in fact terminated until September 18, 1956, and the determi- 
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nation of February 29, 1956, respecting his physical fitness did not 
constitute orders placing Lieutenant Sollner in an active-duty status, 
The conclusion is required, therefore, that Lieutenant Sollner is not 
entitled to receive active-duty basic pay as prescribed in the Career 
Compensation Act of 1949 for any part of the period from March 1, 
1956, to September 18, 1956, inclusive. The second question also is 
answered in the negative. 


[B-132409J 


Military Personnel—Aviation Duty—Flight Deficiencies— 
Three-Months’ Grace Period—Commencement 


When the three-months’ grace period established pursuant to Executive Order 
No. 10152 for compliance with flight requirements expires without the member 
meeting the requirements for the entire period but performing only the required 
flights for the last month of the period, the period of flight deficiencies is merely 
extended so that a new three-month period does not begin the next month but 
rather begins in the first month in which flight deficiencies occur following a 
month in which flight requirements have been met after the expiration of the 
first three-month period. 


To the Secretary of Defense, September 10, 1957: 


Further reference is made to letter dated June 28, 1957, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on certain questions which have arisen in connection with the pay- 
ment of flying pay to members of the Armed Forces where flight 
requirements are not met for one or more months. The questions 
and a discussion of the matter are set forth in Committee Action 
No. 190 of the Military Pay and Allowance Committee, Department 
of Defense. 

Section 204 of the Career Compensation Act of 1949, 63 Stat. 809, 
37 U. S. C. 235, authorizes, subject to such regulations as may be 
prescribed by the President, the payment of incentive pay for the 
performance of certain specified hazardous duties, including duty 
involving frequent and regular participation in aerial flights. Regu- 
lations promulgated pursuant to the authority of sections 204 and 
501 (d) of the above cited 1949 act, 37 U. S. C. 301, are contained in 
Executive Order No. 10152, August 17,1950. Section 4 of the Execu- 
tive order (15 F. R. 5489) provides, in pertinent part, as follows: 

* « * * * * . 


(a) Minimum flight requirements for members on active duty who may 
qualify for incentive pay under the provisions of section 204 of the Career 
Compensation Act of 1949: 

(1) During one calendar month: 4 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements of 
Subdivision (1) above have not been met: 8 hours of aerial flight. 
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(3) During any three consecutive calendar months when the requirements of 
subdivision (2) above have not been met: 12 hours of aerial flight. 


* * * + * * * 


(b) Minimum flight requirements for members of reserve components of the 
uniformed services on inactive-duty training who may qualify for incentive pay 
under the provisions of section 501 (d) of the Career Compensation Act of 1949: 

(1) During one calendar month: 2 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements of 
subdivision (1) above have not been met: 4 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements of 
subdivision (2) above have not been met: 6 hours of aerial flight. 


* +. * ” ~ . . 

The following questions are presented in Military Pay and Allow- 
ance Committee Action No. 190: 

1. Once one three months’ period allowed for complying with flight require- 
ments has ended and flight requirements for the entire period have not been met 
but the member has performed the required flights to be entitled to aviation 
pay for the last month of the three months’ period, may a second three months’ 
period commence on the first day of the month subsequent to the last month of 
the previous three months’ period? 

2. If the answer to the first question is negative, may a second three months’ 


period commence the month following the three months’ period when flight 
requirements have been met for the entire period? 


Under Executive Order No. 10152 flight requirements may be met 
during periods of not more than three consecutive calendar months. 
Such a period begins with the first complete calendar month in which 
flight requirements for a full month are not met (compare 23 Comp. 
Gen. 948, citing 4 Comp. Gen. 975), or with the fraction of a calendar 
month occurring at the beginning of a status in which flying duty is 
required in which proportional requirements are not met (compare 
25 Comp. Gen. 534). When the three-month grace period established 
in accordance with these rules has expired without the flight require- 
ments being met for such period, a new three-month period does not 
begin at the beginning of the next month. Instead, while the grace 
period has expired, the period of flight deficiencies merely has been 
extended beyond three months and flight pay does not accrue until 
flight requirements for a full calendar month are met. See, gen- 
erally, decision of November 23, 1954, B-120542, 34 Comp. Gen. 248, 
246. In such a case a second or new three-month period begins the 
first day of the month following a month in which flight requirements 
have been met after the expiration of the first three-month period. 
Accordingly, question 1 is answered in the negative and question 2 in 
the affirmative. 

Applying the above rules to the following examples enumerated and 
discussed in Committee Action No. 190: 


Example 1 


Jan. Feb. Mar. Apr. May June July 
4 0 4 0 0 12 4 
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In the above example a three months’ period commences in February 
and ends in April. Since flight requirements were not met for the 
entire period (February through April—12 hours of aerial flight) a 
new three months’ period does not commence in April because April 
is the last month of the first three months’ period and, therefore, the 
member is entitled to incentive pay for the months of January, 
March, June, and July, but not for the months of February, April, 
and May. 
Example 2 


Jan. Feb. Mar. Apr. May June July 
4 0 0 + 0 0 12 


In the above example a three months’ period commences in February 
and ends in April. A new three months’ period does not commence 
in May since flight requirements were not met for the previous entire 
period, February through April. Hence, the member is entitled to 
flight pay only for the months of January, April, and July, the 
months he actually qualified for such pay. 


Example 3 


Jan. Feb. Mar. Apr. May June July Aug. 
+ 0 0 + 0 0 12 0 


In the obove example a new three months’ period cannot commence 
in May because during the preceding three months’ period (February 
through April) flight requirements were not met for the entire period. 
Consequently, the member is entitled to incentive pay only for the 
months of January, April, and July. 


Example 4 


Jan. Feb. Mar. Apr. May June July Aug. 
4 0 0 12 0 0 12 0 


The three months’ period starts in February and ends in April. Since 
the member has met the requirements for the entire period (February 
through April—12 hours of aerial flight), he is entitled to incentive 
pay for the months of January, February, March, and April. Also, 
since he met the flight requirements for the entire period ending with 
the month of April, a new three months’ period commenced with the 
month of May. Hence, since the member met the flight requirements 
for the entire period, May through July, he is entitled also to incen- 
tive pay for the months of May, June, and July. In connection with 
the last example, paragraph 044086-2e (3) (a), Navy Comptroller 
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Manual, cited in Committee Action No. 190, does not appear to con- 
form with the rules set forth above for cases in which the flight require- 
ments for the first three months’ period are met in the third month. 
The examples presented in the committee action are answered 
accordingly. 


[B-132611] 


Bids—Interrelated Procurements—Combined Bids 


The consideration of an alternate lump-sum bid which is submitted in response 
to two separate invitations and which is less than the total of the low bids re- 
ceived on each invitation would produce inequality and confusion in competi- 
tive bidding procedures, in that bidders had a right to assume that separate 
invitations required separate proposals, and only those bidders who knew 
of the issuance of the two invitations could take advantage of the interrela- 
tionship of the procurement. 


To the Secretary of Commerce, September 10, 1957: 


Reference is made to the report of August 2, 1957, from the Assistant 
Secretary of Commerce for Administration, with enclosures, which 
was requested by us following the receipt in our Office of a letter from 
Ingersoll-Rand Company, protesting the possible award of contracts 
to the low bidders under Bureau of Public Roads Invitation No. 
BPR-61-6, Items 1 (b) and 1 (c), and Invitation No. BPR-61-6, 
Item 1 (a). The basis of the protest is that a single award for the 
items in question should be made to Ingersoll-Rand whose lump-sum 
price for all of the items is lower than the total of the prices sub- 
mitted by individual low bidders under the invitations. Worthington 
Corporation has protested the possible award to Ingersoll-Rand on 
the lump-sum basis. 

Invitation No. BPR-61-6, Items 1 (b) and 1 (c), issued June 13, 
1957, solicited bids for jackhammers and paving breakers F. O. B. and 
F. A.S. point. Invitation No. BPR-61-6, Item 1 (a), issued June 17, 
1957, solicited bids for air compressors F. O. B. and F. A. S. point. 
Both invitations were scheduled for opening on July 10, 1957, except 
that the jackhammers-paving breakers invitation was scheduled for 
2:00 P. M. and the air compressor invitation for 2:30 P. M. The 
invitations contained no language indicating any interrelationship 
between the two procurements. 

Seven bids were received for the jackhammers and paving breakers. 
Chicago Pneumatic Tool Company was the low bidder for the jack- 
hammers. The second and third low bidders were Worthington and 
Ingersoll-Rand, respectively. The low bidder and second low bidder 
for the paving breakers were Worthington and Ingersoll-Rand, 
respectively. 
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Four bids were received for the air compressors. Worthington 
was the low bidder for this equipment. Ingersoll-Rand was the sec- 
ond low bidder. 

Attached to and made a part of both of the bids submitted by Inger- 
soll-Rand was the following condition : 

In the event award is made to the Ingersoll-Rand Company for Items 1 (b) 
and 1 (c) of Invitation No. BPR-61-6 and Item 1 (a) of Invitation No. BPR-61-6, 
& saving will be effected and which saving we are willing to pass on to the 
Government. We therefore make a lump sum bid to supply Items 1 (b) and 
1 (c) of Invitation No. BPR-61-6 and Item 1 (a) of Invitation No. BPR-61-6 
for a total lump-sum price of $37,425.00 F. A. S. New York, packed for overseas 


shipment in conformity with the standard commercial practice for export ship- 
ping, as specified. 


The alternate lump-sum bid made by Ingersoll-Rand is less than the 
total of the low bids received on each invitation; however, for several 
reasons we believe this bid properly may not be accepted. 

In the first place, the opportunity to combine bids under the two 
invitations was available only to the bidders who knew of the issuance 
of both invitations. All of the bidders who might have been interested 
in quoting on the two procurements were not necessarily in this posi- 
tion, and the courts and our Office have consistently held that under the 
competitive bidding procedures all prospective bidders for a parti- 
cular procurement must be in a position of equality. 

Secondly, the issuance of two separate invitations was sufficient in 
itself to raise the presumption in the minds of bidders’ that separate 
and independent bids were required. In fact, in 8 Comp. Gen. 663, our 
Office held that separate invitations do require separate proposals and 
that awards should be based on the low bid received in response to 
each invitation. Andas late as February 14, 1956, we held in 35 Comp. 
Gen. 456 that a bidder may not take advantage of an interrelationship 
between two invitations. Although the facts in these two published 
decisions differ in certain material respects from the facts here in- 
volved, the conclusions reached therein are sufficiently in point to have 
caused the bidders in this case to assume that combination bids would 
not be permissible. 

Finally, as a practical consideration, a conclusion that the lump- 
sum bid in this case properly could be accepted conceivably could 
lead to a similar conclusion where the related invitations were issued 
by separate Government agencies which, for obvious reasons, would 
produce an unworkable situation. 

Therefore, on the assumption that the usual competitive bidding 
procedures are for application in this case, as we have been informally 
advised by your Department, it is our view that the lump-sum bid 
submitted by Ingersoll-Rand should be disregarded if awards are to 
be made under the present invitations. 
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Military Personnel—Annuities—Remarried Widows— 
Effect of Annulment 

The effect of a California court decree annulling a Nevada marriage contracted 
by the widow of a naval officer is governed, under the California conflict of law 
rule, by the law of the place where the marriage is contracted and under Nevada 
law such an annulment is effective from the date of the decree; therefore, the 
widow who was in receipt of an annuity which was payable until her death or 


remarriage and then went to the decedent’s adopted son is not entitled to resume 
receiving the annuity in her own right after the date of the decree. 


To L. A. Campbell, Department of the Navy, September 17, 1957: 


In your letter of March 27, 1957, forwarded via the Comptroller 
of the Navy and the Judge Advocate General of the Navy, you re- 
quest an advance decision regarding the entitlement of the widow of 
a deceased naval officer to annuity payments pursuant to the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 501, 10 
U.S. C. 1434 (a) (3). 

The naval officer retired effective July 1, 1946. By an appropriate 
form executed on April 30, 1954, he elected, under the provisions of 
the Uniformed Services Contingency Option Act of 1953, to accept 
reduced retired pay in order to provide an annuity equal to one-half 
of his reduced retired pay for his wife and child. Specifically, he 
selected option three, 10 U. S. C. 1484, which provides an annuity 
payable— 

(3) to, or on behalf of, the surviving spouse, and after the death or remar- 


riage of that spouse, in equal shares to, or on behalf of, the surviving children, 
ending when there is no surviving eligible child. 


Following his death on March 14, 1955, annuity payments were made 
to the widow until July 1, 1956, which was the first month after her 
remarriage in Nevada on June 18, 1956, to another man. She was 
separated from him on July 9, 1956, and was granted a decree of 
annulment in the State of California on February 4, 1957. Begin- 
ning July 1, 1956, the annuity payments have been made to the widow 
on behalf of the decedent’s adopted son. Since the widow’s decree 
of annulment declares that her remarriage was “null and void ab 
initio,” that is, from the inception of the marriage, the question is 
presented whether the annuity payments revert to the widow in her 
own right or should continue to be paid to her on behalf of her adopted 
son. 

While the decree declared the marriage “nu)) and void ab initio,” the 
record does not definitely disclose whether the marriage was void or 
was only voidable. A letter from the widow’s attorney, however, 
states that the marriage “did not ‘jell’ and the parties separated,” 
which suggests that the marriage was not intrinsically void and that 
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the court determined the marriage to be voidable only. See McDonald 
v. McDonald, 6 Cal. 2d 457, 58 P. 2d 163, 104 A. L. R. 1290; Sefton 
v. Sefton, 291 P. 2d 439. In general a void marriage is no marriage at 
all, confers no legal rights, does not create a marital status, the sur- 
vivor is not the widow or widower, and a declaration of nullity may 
be obtained even after the death of one of the parties. 

While a few jurisdictions in certain circumstances will apply the 
law of the forum to annul a foreign marriage (Mitchell v. Mitchell, 
117 NYS 671; Cunningham v. Cunningham, 99 N. E. 845), the general 
rule is that the law which determines the validity of the marriage, that 
is, the law of the State where the contract of marriage takes place, is 
applicable. Restatement of the Law of Conflict of Laws, sections 136 
and 121; McDonald v. McDonald, 58 P. 2d 163, 165; Zn re Gosnell’s 
Estate, 146 P. 2d 42,43. An annulment decree in California normally 
is effective from the inception of the marriage. Sefton v. Sefton, 
291 P. 2d 439. California follows the rule, however, that a decree 
of nullity is governed by the law which determines the validity of the 
marriage. Jn re Gosnell’s Estate, 146 P. 2d 42, 43. In that case the 
California court was confronted with a California decree of nullity 
purportedly rendering a Nevada marriage void “from the beginning.” 
The court concluded that the lower court was not authorized to declare 
the Nevada marriage void from the beginning, since under Nevada 
law it could only be void from the date of the annulment decree. 

Concerning the difference between annulment decrees that are effec- 
tive from the inception of the marriage and those effective only from 
the date of the decree, the Restatement of the Law of Conflict of Laws 
in comment to section 115 states: 

Proceedings to nullify a marriage from the date of the decree are provided by 
statute in some states. This proceeding * * * destroys the marriage, not from 
its inception, but only from the date of the decree. It differs from divorce in 
that the cause existed at the time of the marriage instead of arising after it. 


The effect of such a decree upon the marriage is the same as that of a decree 
of divorce. 


The widow’s Nevada marriage was annulled in California. Sec- 
tion 125.290 of the Nevada Revised Statutes defines void marriages 
as those prohibited by consanguinity or existence of a husband or 
wife then living. Since it does not appear from the record before 
us that the widow’s marriage to the other man was void for either 
of those reasons, her marriage apparently was only voidable under 
Nevada law, Nevada Revised Statutes, sections 125.300 through 
125.350. Under the provisions of those sections an annulment de- 
cree operates to terminate the voidable marriages only prospectively. 
Consequently, since the widow was remarried during the interval 
from June 18, 1956, to February 4, 1957, the annuity payments should 
continue to her as guardian of her adopted son. 
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[B-132738] 


Sales—Bids—Deviations—Minor v. Substantive—Cancel- 
lation of Improper Award 


A high bid for the purchase of surplus scrap on a gross ton rather than pound 
unit basis as specifically required by the invitation does not contain a deviation 
which affects the price or substance of the bid or does an injustice to other 
bidders, and, therefore, the technical deviation should have been waived and the 
contract awarded to the high bidder. 


The award and performance on the part of the second high bidder of a contract 
for the purchase of surplus scrap does not warrant voiding the part performed 
on a determination that the contract should have been awarded to the high 
bidder whose bid was improperly rejected for a technical deviation in quoting the 
price on a ton rather than pound basis; however, if some of the material has 
not been removed and the high bidder wants the material under the terms of the 
criginal bid and at a price not less than that offered on a pound basis there 
would be no objection to such sale, otherwise the material should be readvertised 
for sale. 


To D. F. Trautwein, Air Force Finance Center, September 17, 1957: 

By letter dated July 18, 1957, the Commander, Headquarters Air 
Force Finance Center, United States Air Force, Denver, Colorado, 
forwarded your letter of June 24, 1957, in which you request an ad- 
vance decision as to whether, in view of the nature of the termination 
of contract No. AF 01(601)s-1997, the enclosed refund voucher in the 
amount of $1,513.23 may be paid to the contractor, The State Metals 
& Steel Co., Inc., Canton, Ohio. You also raise the questions whether 
there was proper observance of law in respect to acceptance of other 
than the high bid and whether the acceptance created a valid contract 
of sale. 

Invitation No. 01-601-s-57-28 issued March 29, 1957, by Directorate 
Procurement and Production, Brookley Air Force Base, Alabama, 
solicited bids—to be opened April 24, 1957—for the purchase from the 
Government of a number of items of surplus and scrap property listed 
therein, to be accumulated and available at Brookley Air Force Base 
between May 1 and July 31, 1957. Included therein was item No. 16 
covering approximately 56,000 pounds of “STAINLESS STEEL 
SCRAP, consisting of misc. nickel chrome alloys, clipping, engine 
parts, etc. Unprepared. Code E1A.” Paragraph 3 of the General 
Sale Terms and Conditions on page 2 of the invitation required that, 
unless otherwise specified, bids must be submitted on the basis of the 
unit specified for the item in the invitation. Item No. 16 specifically 
called for quotations on a pound basis. Paragraph 3 further pro- 
vided that the Government reserved the right to reject any or all bids 
or to waive technical defects in bids when in its best interest. 

In response to the invitation, Kopelove Iron and Metal Company, 
Dayton, Ohio, submitted a bid on item No. 16 at a unit price of 
“$361.00 GT” with an extension total of $9,025. Their bid was re- 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 191 


jected by the contracting officer as being nonresponsive to the invita- 
tion due to its having been submitted in the unit of gross tons instead 
of pounds as required by the invitation. Their bid deposit was re- 
turned to them on May 2, 1957, with a notice that “No award was 
made to you.” 

A bid was also received from The State Metals & Steel Co., Inc., 
of Canton, Ohio, on item No. 16 at a unit price of $0.13511 per pound, 
or for a total amount of $7,566.16. This bid was considered by the 
contracting officer to be the highest responsive bid on item No. 16 
and was accepted, and contract No. AF 01(601)s-1997 was awarded 
under date of May 1, 1957, in the total amount of $7,566.16 to The 
State Metals & Steel Co., Inc. Their bid shows that a bid deposit of 
$1,525 was forwarded therewith, and the record indicates that there 
is now being retained by the Government only $1,513.23 of that amount 
or 20 percent of the amount of the accepted bid. 

Subsequent to the award of the contract to The State Metals & 
Steel Co., by letter dated May 7, 1957, to the contracting officer, Kope- 
love Iron and Metal Company questioned the rejection of their bid 
on item No. 16, claiming that their bid was the highest bid on that 
item when their unit price of $361 GT (“GT” meaning a long ton of 
2,240 pounds) was reduced to its equivalent of $0.16116 per pound. 
They requested that the award on this item be reconsidered and that 
award be made to them as high bidder. 

In response to a request by the Service Contract and Sales Branch, 
Procurement Division, on May 16, 1957, for an opinion concerning 
the rejection of the bid of Kopelove Iron and Metal Company and the 
bidder’s right to appeal, the Staff Judge Advocate under date of 
June 6, 1957, advised that, in view of the extension total of $9,025 
in the bid of the Kopelove Iron and Metal Company and the quantity 
and payment adjustment clauses in the sale terms and conditions of 
the invitation, the bid of Kopelove Iron and Metal Company was not 
deemed properly subject to rejection as nonresponsive on the basis of 
material deviation prejudicial to other bidders, or otherwise subject 
to rejection, citing 21 Comp. Gen. 316 and 26 Comp. Gen. 49, 50. It 
was concluded that the protest by the high bidder should be submitted 
to our Oflice for consideration. 

Following the advice of the Staff Judge Advocate, the contracting 
officer by letter of June 11, 1957, notified The State Metals & Steel Co. 
that pursuant te Additional General Sale Term and Condition No. 20 
of the contract their right to proceed under the contract was terminated 
effective July 11, 1957, in the best interest of the Government. 

Paragraph 20 of the Additional General Sale Terms and Conditions 
of the contract provided that the contract would extend from May 1 
through July 31, 1957, and should remain in effect until date of expira- 








192 DECISIONS OF THE COMPTROLLER GENERAL [87 


tion unless terminated at an earlier date at the convenience of the 
Government upon 30 days’ notice in writing by the contracting officer. 

The record shows that as of May 16, 1957, The State Metals & Steel 
Co., Inc., had removed approximately 30,000 pounds of the material 
from the Base under its contract. The record further shows that The 
State Metals & Steel Co., Inc., made payment to the contracting officer 
on June 10, 1957, in the amount of $2,264.44 for 16,760 pounds of the 
stainless steel scrap under item No. 16 on billing dated June 5, 1957, 
for the month of May 1957. The record does not show whether pay- 
ment has been received from the contractor for the balance of the 
material removed—approximately 13,240 pounds—or whether any 
additional amount over the 30,000 pounds had been removed prior to 
the notice of cancellation of the contract. 

The question first for consideration is whether the bid of The Kope- 
love Iron and Metal Company, which was submitted on a gross ton 
unit basis rather than on a pound unit basis as specifically required 
by the invitation, was properly rejected by the contracting officer. 

While contracting officers necessarily are vested with a certain 
amount of discretion in the evaluation and acceptance of bids, it has 
been consistently held that deficiencies or deviations in bids may be 
waived, in the interest of the Government, only if they do not go to 
the substance of the bid or work an injustice to other bidders. In 
other words, the primary question for determination in such cases is 
whether the deficiency or deviation goes to the substance of the bid so 
as to affect either the price, quantity or quality of the articles offered 
and therefore is prejudicial to the rights of other bidders or is merely a 
matter of form or some immaterial variation from the exact require- 
ments of the specifications such as would not affect either the price, 
quality, or quantity of the articles offered. Waiver of such a de- 
ficiency or deviation is, of course, dependent upon the particular facts 
and circumstances present in the individual case. See 35 Comp. Gen. 
98; 26 id. 49, 50; 21 dd. 316. 

The deviation in the Kopelove Iron and Steel Company bid on item 
No. 16 from the requirement of the invitation with respect to the unit 
of measure basis did not affect their price quotation or otherwise go 
to the substance of the bid or do injustice to other bidders. In the 
interest of the Government, therefore, the contracting officer should 
have waived the technical defect and awarded the contract to Kope- 
love Iron and Steel Company, the highest bidder. ‘In the circum- 
stances, it must be held that the award of the contract to The State 
Metals & Steel Co., Inc., was improper. See decision of the Comptrol- 
ler General dated October 6, 1953, B-117169. 

However, since the contract with The State Metals & Steel Co., Inc., 
whose bid was the highest in strict compliance with the requirements 
of the invitation, appears to have been entered into in good faith by 
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the contracting officer and the company and has been performed in 
substantial part, we do not feel that the contract should now be voided 
as to the part performed. See Levinson v. United States, et al., 258 
U. S. 198, 201; and 35 Comp. Gen. 98 and 36 Comp. Gen. 259; and 
B-118031, March 8 and July 6, 1954. 

The enclosed voucher in the amount of $1,513.23 may be paid, pro- 
vided full payment has been received from The State Metals & Steel 
Co., Inc., for the total amount of material removed by them from the 
Base under contract No. AF 01(601)s-1997. In the event that pay- 
ment has not been received in full, the sum of $1,513.23, or so much 
thereof as is necessary, should be applied as payment against the 
unpaid balance due for material removed under the contract. 

With reference to the disposition of any material in item No. 16, 
which has not already been removed by The State Metals & Steel Co., 
Inc., under their contract, there would be no legal basis for objection 
to the sale of the material to the Kopelove Iron and Steel Company, 
should they now want it, under the terms of their original bid on item 
No. 16 and at a price not less than that offered in their bid per pound. 
Otherwise, the material should be readvertised for sale. 

A reference to this decision should be made on the voucher covering 
any refund that may be made to The State Metals & Steel Co., Ine. 

The papers, with the exception of the reports of Captain Lloyd FE. 
Schweiger of May 16, 1957, and of Major Lawrence A, Fowler of June 
11, 1957, and copy of the opinion of the Staff Judge Advocate dated 
June 6, 1957, are returned, 


[B-132744] 


Military Personnel—National Guard—Duty in Lieu of 
Drills—Training School Attendance 


National Guard officer who performs equivalent training in lieu of drills held by 
his unit while he is on active duty for training at a service school may have such 
duty considered for pay purposes under current regulations which do not pre- 
clude payment for equivalent training for active duty training, provided the 
officer is in an armory drill status and written orders authorize such training. 


To V. R. Ploger, Department of the Army, September 17, 1957: 
Reference is made to your letter dated June 28, 1957, ALVFI 240, 
forwarded here by second endorsement of the Chief of Finance dated 
July 26, 1957, wherein you request a decision as to whether payment is 
authorized on an enclosed supplemental Armory Drill Payroll of 
Headquarters, 47th Infantry Division, Minnesota National Guard. 
The payroll covers the claim of Major Clayton P. Felix, 01 585 437, 
for three periods of equivalent training performed on April 2, 3, and 
29, 1957, in lieu of drills held by his unit on April 8, 15, and 22, 1957, 
while he was attending a service school as directed by paragraph 7, 
468020 O-58——15 
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Special Orders No. 52, dated March 15, 1957. Your doubt in the 
matter appears to arise because of our decision dated June 17, 1955, 
34 Comp. Gen. 679, and the current provisions of paragraph 1lc, 
National Guard Regulations No. 58. 

Pay for attendance at assemblies, including equivalent duties, is au- 
thorized, to the extent provided for by appropriations, under such 
regulations as the Secretary concerned may prescribe. See section 501 
of the Career Compensation Act of 1949, 63 Stat. 825, as amended, 
37 U.S.C. 301. 

Training regulations in effect at the time the duty was performed 
are included in National Guard Regulations No. 45, dated August 3, 
1956, effective October 1, 1956, and provide, in part, as follows: 


4. Definitions. The following definitions are applicable in this regulation: 

a. Inactive duty training. Any of the training, instruction, duty, appropriate 
duties or equivalent training, or hazardous duty performed with or without 
pay by members of the National Guard, while in an armory drill status pursuant 


to Section 92, National Defense Act, or Section 501, Career Compensation Act 
of 1949. * * * 


o + + * s 7 © 
c. Armory drill assembly. A duly authorized and scheduled drill assembly 
conducted by a National Guard unit at an armory or other designated training 
site, the duration of which includes a minimum of two hours of instruction or 
training. 
* * = * - . + 
g. Equivalent training. A minimum of two hours of training, instruction, 
duty, or appropriate duty, authorized for individual members of the unit in lieu 
of attending, or in addition to, a duly ordered formation with parent unit. 


* * * * * * * 


14. Training authorization. a. Pay or non-pay status. Commanders are re- 
quired to issue orders governing training in a pay or non-pay status, in order 
to protect the interests of the individual and those of the Government. 

(1) Pay status. The issuance of the unit training schedule in advance meets 
the requirements of written authorization of competent authority provided the 
date, place and time are shown thereon and such schedules are issued in the 
form of an order containing a phrase to the effect: “All members of Company A, 
176th Infantry, are hereby ordered to attend the periods of training shown on 
this training schedule.” * * * 

(2) Non-pay status. A written authorization will be prepared in advance 


for any training without pay to be conducted by the unit or individual member 
thereof * * *. 


” * * * * * * 


17. Equivalent training. @. Authorization. An officer, warrant officer, or en- 
listed man may be authorized by the unit commander to perform equivalent 
training in a pay status, as a substitute for attendance with the unit to which as- 
signed or attached at a scheduled assembly. This method of training is provided 
to permit flexibility to the unit commander in the conduct of training. It is 
essential that procedures be established to insure that such periods are not 
authorized to the extent that the practice interferes with the proper functioning 
of the unit or the training of the unit and the members thereof. In order to 
qualify for pay purposes, the individual must wear the prescribed uniform, 
and the training or duty must be equivalent to or appropriate to the position 
of the individual, such as: 

(1) Staff duty consisting of planning, supervising, inspecting, training, admin- 
istration, or supply of units. 

* - . * . = e 

(6) Training performed at the facility where stationed at a time or date other 

than that of a scheduled assembly. 
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b. Limitations. This training is not authorized: 

(1) When performed at the place of residence of the individual. 

(2) When performed at the place of employment of the individual, in connec- 
tion with his earning a livelihood, even though the military duties and civilian 
occupation are the same. 

. (3) For work or study in connection with extension courses of the Armed 
orces. 

c. Procedure. Equivalent training in a pay status, except that required in 
aircraft (AR 95-31 and AR 95-32), and except as otherwise authorized by the 
Chief, National Guard Bureau, will be performed within the same State. The 
unit commander will issue written authorization in advance containing the 
information shown in paragraph 14a (2), but with a statement to the effect 
that the training is authorized in a pay status. It will be addressed to the 
individual concerned, or if appropriate to the commanding officer of the unit or 
activity with whom the training will be performed, with copies to the individual. 

d. Reporting. * * * Performance of equivalent training by an individual will 
be counted in the attendance of the unit to which he is assigned or attached, and 
he will be entitled to receive Federal pay therefor. 


Pay regulations in force at the time involved in this case are con- 
tained in Nationa] Guard Regulations No, 58, dated December 5, 1956, 
and, in part, include the following: 


10. Armory drill pay. a. General. Armory drill pay consists only of basic 
pay for inactive duty training and periods of equivalent training. 

b. Armory drill pay status. A federally recognized officer, warrant officer or 
enlisted man is in an armory drill pay status except: 

(1) When he is entitled to Federal pay for active duty for training. 

(2) When absent on authorized leave. 

(3) When absent without leave from home station. 

11. Rate of pay and requirements. Each officer, warrant officer and enlisted 
man in an armory drill pay status shall be entitled to receive compensation for 
each training period at the rate of one-thirtieth of the monthly basic pay author- 
ized for members of the Regular Army of the same grade and length of service 
(AR 35-1310). In order to qualify for such pay, the following conditions must 
be met: 

7 s * « * - * 

b. Performing “equivalent training.” Upon completion of satisfactory per- 
formance of such duty as authorized and reported in accordance with NGR 45 
and certified thereto on the payroll. Pay for officers performing equivalent 
training will not be dependent upon the percentage of attendance of enlisted per- 
sonnel as required for officers attending drills with their units. Equivalent train- 
ing for pay purposes in lieu of an assembly must be performed within the same 
calendar month as the assembly for which substituted. 

c. Members performing active duty for training. An individual may receive 
pay for equivalent training performed in lieu of a drill held by his unit on a 
date on which he was on active duty, or active duty for training, provided he is 
in an armory drill status at the time such training is performed. 





The regulations considered in 34 Comp. Gen. 679—particularly 
paragraph 22d, NGR 45—specifically provided that nothing in such 
regulations would be construed as authorizing performance of “ap- 
propriate duties” for the purpose of qualifying for pay in anticipation 
of absences or for nonattendance at drills already conducted, such as 
attendance at service schools, sickness, etc. The current regulations, 
in effect at the time involved, however, do not contain such limitation 
and specifically provide for performance of “equivalent training” in 
lieu of scheduled drills performed or to be performed while the mem- 
ber is on active duty or active duty for training provided the member 
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is in an armory drill status when he performs the “equivalent train- 
ing.” In view of the provisions of the current regulations, and accept- 
ing the certificate dated April 30, 1957, as indicating that written 
orders were actually issued to authorize the officer to perform equiva- 
lent training on the dates involved in accordance with regulations then 
in force, we are not required to object to payment of the amount 
claimed on the supplemental payroll, which is returned herewith with 
all supporting papers. 


[B-133707] 


Bidders — Qualifications — Experience — Subcontracting 
Limitation 

A service contract clause, which would limit awards to bidders regularly engaged 
in special equipment installation and servicing, would prevent the successful 
contractor from subcontracting with other than experienced subcontractors, 
and would require the subcontractors to be approved by the contracting officer, 
is not improper either under section 3709, Revised Statutes, or any other 
statutes. requiring advertised procurements, provided the clause is included in 
the invitation for the information of all bidders. 


To the Administrator, Veterans Administration, September 17, 
1957: 


Your letter of September 6, 1957, requests our opinion as to the 
legality of including in invitations for bids and construction con- 
tracts awarded by the Veterans Administration a provision reserving 
to the Government the right to limit award of an elevator and/or 
dumbwaiter contract to bidders who are regularly engaged in install- 
ing and servicing elevators and dumbwaiters and who can demon- 
strate successful experience in such installing and servicing of ele- 
vators and dumbwaiters similar in class and capacity to those called 
for in the contract. The provision would also require a construction 
contractor to agree that he will not award any subcontract for per- 
formance of the elevator and/or dumbwaiter work until written ap- 
proval has been obtained from the contracting officer, which approval 
is to be based upon ‘a showing that the subcontractor is competent, 
responsible and technically qualified to perform the work properly 
as indicated by his prior experience in the field. 

We have held that award of a contract pursuant to the formal ad- 
vertising requirements of the several statutes applicable to the various 
agencies of the Government may be limited to those bidders meeting 
specified qualitative and quantitative experience requirements in a 
specialized field where the invitation so provides and upon a proper 
determination that the interests of the Government would thereby 
be served. See, for example, 35 Comp. Gen. 161; 26 Comp. Gen. 
676; and 20 Comp. Gen. 862, 865. 
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Article 7 of the Standard Construction contract, U. S. Standard 
Form No. 23, revised, 41 U. S. C. App. 54.13, requires that the con- 
tractor obtain the prior approval of the contracting officer for ma- 
chinery, mechanical, and other equipment to be incorporated in the 
work. A similar provision may be included in supply contracts. 
See B-124590, September 2, 1955. While the above references apply 
to equipment rather than to the selection of subcontractors, it reason- 
ably appears that the validity of the inclusion of one would also sup- 
port the validity of including the other. Further, since we have held 
that the selection of a prime contractor may be limited to those having 
the necessary experience in the particular field, we see no reason why 
the same limitation cannot be applied to the selection by the prime 
contractor of the subcontractors to perform the work in which the 
specialized experience is deemed necessary. 

Therefore, we see no legal objection, either under section 3709, Re- 
vised Statutes, or any of the other statutes dealing with formally 
advertised procurement, to the use of the proposed clause. It is 
understood, of course, that wherever the proposed clause is to be in- 
cluded in a contract, it will also be stated in the invitation to bid so 
that the bidders will be informed of the bases upon which their bids 
will be evaluated. 


[B-131810] 


Mileage—Use of Privately-Owned Automobiles—United 


States Attorneys and Marshals—Payments Prior to Decision 
of June 4, 1957 

Mileage payments which were made for the use of privately-owned automobiles 
by United States attorneys and marshals within and outside of their designated 
posts of duty without deduction from the computation of the distance of normal 
travel between home and headquarters for travel performed during the period 
of August 27, 1956, and June 4, 1957—when the matter was reconsidered and 
it was held that it was within the administrative discretion to allow mileage 
without the deductions—may be waived and collections refunded provided that 
the retroactive application is not extended to travel for duty performed en 
route between home and headquarters. 


To the Attorney General, September 18, 1957: 


By letter of July 25, 1957, reference A-7, the Administrative As- 
sistant Attorney General, Mr. Andretta, requests our advice regarding 
the application of our decision of June 4, 1957, B-131810 (36 Comp. 
Gen. 795), containing a modification of the rule for computation of 
mileage for use of privately-owned automobiles and under certain 
circumstances. 

On July 17, 1957, the Department issued regulations to the United 
States attorneys and marshals in line with the decision of June 4, 
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1957, and made them effective in the future, August 1, 1957. Mr. 
Andretta says that a number of persons who are vitally affected by the 
decision of June 4, 1957, contend that since our Office has receded 
from the position taken in former decisions, the Department should 
treat the new policy as retroactive and thereby overlook payments 
which were erroneous under the terms of the former decisions. 

It appears that your examining staff in the field is confronted with 
this problem every day in that they must know whether in the exami- 
nation of accounts they are to overlook any charges which were made 
contrary to the decisions in effect at that time. 

Mr. Andretta says that if our decision of June 4, 1957, is to be ap- 
plied retroactively, the question arises as to the date to which such 
retroactivity extends. In many instances refund has been made on 
the basis of the now superseded decisions and the question also arises 
whether the individuals are entitled to reclaim such amounts. Mr. 
Andretta asks the following questions : 

1. Please advise the Department specifically whether in this case the de- 
cision of June 4, 1957, has any workable application prior to July 17, 1957, the 
date of the promulgation of the Department’s regulations. 2. If the decision 
is retroactive so as not to disturb any payments contrary to the rescinded de- 
cisions, please specify the date to which the new decision extends retroactively, 
and 3, if the decision is retroactive, may refund be made to those who have 
repaid amounts disapproved on the authority of the rescinded decisions? 4. May 


the Department initiate such refunds or must the individuals file claims there- 
for? 


The essence of our decision of June 4, 1957, is stated as follows: 


Upon reconsideration of the mileage field as a whole we now conclude as a 
general rule that where an officer or an employee is properly authorized to 
use a privately-owned automobile for official business, it is within administrative 
discretion to allow him mileage from whatever point he begins his journey with 
no requirement that there be deducted from the computation of such mileage the 
distance that the employee would normally travel between his home and his 
headquarters, irrespective of whether he performs duty on that day within or 
without the corporate limits of his headquarters city or at his headquarters 
office. The administrative officials, however, in exercising their discretionary 
power in this matter are to give due consideration to the interests of both 
the Government and the employee. Where appropriate they may and should in 
the exercise of this discretion restrict the mileage allowable, by way of a re- 
duced rate or distance. 36 Comp. Gen. 618; id. 450; id. 171; and other decisions 
inconsistent with the rule announced in this decision are modified accordingly. 
[Italics added. ] 


While the rule that an employee who performs duty en route be- 
tween his home and headquarters office is entitled only to the mileage 
in excess of that normally traveled in reporting to his headquarters 
office each morning and in returning home at the end of the day was 
generally understood and followed administratively, it appears that 
some administrative misunderstanding existed regarding variations 
of that rule as enunciated in our decisions of August 27, 1956, B- 
128764, 36 Comp. Gen. 171; December 4, 1956, B-129398, 36 Comp. 
Gen. 450; and February 28, 1957, B-128764, B-129398, 36 Comp. Gen. 
618. Therefore, under the circumstances we would not be required 
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to object if your Department in its discretion determines that pay- 
ments or refunds are otherwise proper in accordance with the new 
rule enunciated in our decision of June 4, 1957, B-131810, for travel 
performed on or after August 27, 1956, with the understanding that 
such retroactivity would not be extended to travel involving duty 
performed en route between home and headquarters office. Also, we 
would not object to refunds being initiated administratively. The 
questions are answered accordingly. 


[B-132729] 


Patents—Infringement—Claim Settlement Agreements— 
Authority 


The provision in section 609 of the Department of Defense Appropriation Act, 
1954, which makes procurement appropriations available for acquisition of 
releases for patent infringements, before suit is brought, and which has been 
codified and enacted into positive law as 10 U. S. C. 2386, is express authority 
under which the Department of the Air Force may enter into an agreement for the 
settlement of claims arising out of patent infringements occurring prior to 1953. 


To the Secretary of the Air Force, September 19, 1957: 


Reference is made to your letter of July 25, 1957, requesting our 
decision as to whether the provisions of 10 U. S. C. 2386, relating to 
the use of appropriated funds for the acquisition of copyrights, patents, 
designs, etc., properly may be regarded as also granting authority to 
do all acts necessary to complete such acquisition including an agree- 
ment embodying terms substantially the same as those set forth in the 
draft accompanying your letter. This agreement would provide for 
the settlement of all claims against the United States arising out of 
alleged infringements of certain patents by the Departments of the 
Army, the Navy, and the Air Force, which accrued to the owner of 
the patents under the provisions of the act of June 25, 1948, 62 Stat. 
941, as amended, 28 U.S. C. 1498. 

It is stated in your letter that the situation which gives rise to your 
request is the purchase and use by the military departments begin- 
ning prior to June 11, 1953, of approximately 5,335 devices employ- 
ing radio frequency tuners covered by U. S. Patents Nos. 2161183, 
2179748, and 2281640, without license of the owner—the Oak Manu- 
facturing Company, Inc.—and an offer by the company in settlement 
and release of all claims against the Government for present, past, and 
future use of such patented devices having an aggregate total value 
of $785,006.90 prorated as follows: Army $551,945.10; Navy, $50,619; 
and Air Force $183,442.80. It is stated in your letéer that the com- 
pany first offered to dispose of its claim upon payment by the Govern- 
ment of a royalty of 2 percent, which it is estimated on the basis of the 
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aggregate dollar value of the devices used without license, would total 
about $15,720.14. Under the settlement agreement now proposed the 
company is willing in consideration of the payment by the Government 
of a total sum of $10,000—to be prorated between the military depart- 
ments on an actual use basis—to grant and convey to the Government 
a paid-up, irrevocable, nonexclusive license beginning November 1, 
1956, and extending until the expiration of the patents, to manufac- 
ture, use, and dispose of any of the devices representing the patented 
inventions, and also to release the Government from all claims arising 
out of “the manufacture, use, sale, or other disposition of any article 
or material, or the use of any process covered by said patents, occurring 
prior to the effective date of this contract, and by reason of the use, 
sale, or other disposition thereafter of any article or material manu- 
factured or contracted for prior to the effective date of this contract.” 
It is stated further that your investigation has disclosed that the title 
to each asserted patent is in the claimant and that nothing has been 
found to question the statutory. presumption of the validity of the 
patents pursuant to the provisions of 35 U.S. C. 232. 

Section 1498, Title 28, United States Code, provides, in part, as 
foilows: 

Whenever an invention described in and covered by a patent of the United 
States is used or manufactured by or for the United States without license of 
the owner thereof or lawful right to use or manufacture the same, the owner’s 
remedy shall be by action against the United States in the Court of Claims for 
the recovery of his reasonable and entire compensation for such use and 
manufacture. 

It has been held that this section is in effect an eminent domain 
statute, which entitles the Government to manufacture or use a pat- 
ented article becoming liable to pay compensation to the owner of the 
patent, /rving Air Chute Company v. United States, C. Cls. 1950, 98 
F. Supp. 633, and it is well established that the remedy thus provided 
is exclusive in nature. See the cases collected in 28 U.S. C. A. 1498, 
Note 14. 

As a general proposition, officers and agents of the Government may 
not bind the United States by contract unless they are expressly 
authorized by law to do so, or unless such authority necessarily must 
be implied by reason of some duty imposed upon, or from some author- 
ity given to, the person assuming to contract, and an appropriation 
adequate to the fulfillment of such contract has been made. See section 
9 of the act of June 30, 1906, 34 Stat. 764, 31 U. S. C. 625; section 
7679, Revised Statutes, as amended, 31 U. S. C. 665; and section 3732, 
Revised Statutes, as amended, 41 U.S. C. 11. In construing the pro- 
visions of section 3732, Revised Statutes, providing that no contract or 
purchase on behalf of the United States shall be made “unless the 
same is authorized by law or is under an appropriation adequate to its 
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fulfillment,” the Court of Claims expressed the view in its opinion of 
February 12, 1883, Shipman vy. United States, 18 C. Cis. 138, that these 
restrictions are for application in the alternative, pointing out that 
where authority to make contracts is complete and unrestricted, a 
liability arising thereunder is not avoided by omission of Congress 
to provide the money to discharge it, but where an alleged liability 
rests wholly upon authority of an appropriation they must stand or 
fall together. A similar view was expressed by the Attorney General 
in his opinion dated September 20, 1890, 19 Op. Atty. Gen. 650, advis- 
ing the Postmaster General that the first clause of section 3732 applies 
to direct authority to contract granted by statute, and that the second 
clause covers an implied authority arising out of the appropriation 
of means to fulfill. 

With specific reference to the authority to acquire by contract a 
patent or a license to use it, the Attorney General advised the Secre- 
ary of the Navy in 19 Op. Atty. Gen. 407, dated October 4, 1889, that 
no such authority could be deduced from an annual appropriation 
providing for the furnishing or manufacturing of an article used in 
the naval service. And, with respect to the authority to adjust by 
contract a claim for the infringement of patent rights by or for the 
Government without obtaining the consent of or a license from the 
owner, it was held in a decision of our Office to the Secretary of War 
dated August 4, 1931, 11 Comp. Gen. 44, that since this involved the 
settlement of a claim after the infringement had taken place such 
adjustment was not within the authority of the department, that the 
owner’s remedy against the United States was restricted to a suit in 
the Court of Claims, and that any adjustment to avoid such a suit 
was for consideration of the contractor who had obligated itself to 
protect the Government against such claims under the provisions of 
the “hold harmless” clause of the supply contracts involved. Cf. 5 
Comp. Gen. 713, 13 td. 173, and 22 id. 904. 

Reference is made in your submission to the provisions of section 
3 of the Royalty Adjustment Act of October 31, 1942, 56 Stat. 1013, 
1014, 35 U.S. C. 1946 Ed. 91, by which express authority was granted 
to heads of Government departments and agencies to enter into agree- 
ments in settlement of certain patent infringement claims, as follows: 

Sec. 3. The head of any department or agency of the Government which has 
ordered the manufacture, use, sale, or other disposition of an invention, whether 
patented or unpatented, and whether or not an order has been issued in con- 
nection therewith pursuant to section 1 hereof, is authorized and empowered to 
enter into an agreement, before suit against the United States has been insti- 
tuted, with the owner or licensor of such invention, in full settlement and com- 
promise of any claim against the United States accruing to such owner or 
licensor under the provisions of this Act or any other law by reason of such 
manufacture, use, sale, or other disposition, and for compensation to be paid 


such owner or licensor based upon future manufacture, use, sale, or other dis- 
position of said invention. 
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You urge that, while the Royalty Adjustment Act was primarily 
@ war emergency measure, section 3 thereof, as distinguished from 
sections 1 and 2, was intended as permanent legislation and might 
therefore be considered as additional authority for the proposed 
license and release contract. In the light of the terms of the Emer- 
gency Powers Continuation Act of July 3, 1952, 66 Stat. 330, and the 
amendatory act of March 31, 1953, 67 Stat. 18, and the omission of 
any reference to the act from the amendment of June 30, 1953, 67 
Stat. 131, there appears to be considerable question as to whether 
any part of the act is currently in force. See also the reference in 
Table 4 of the report of the House Committee on The Judiciary on 
the codification of Title 35, United States Code (HI. Rep. 1923, 82d 
Congress). However, we do not regard the question as decisive of 
the matter presented and therefore do not undertake to decide it. 

As set forth in your letter, legislation providing appropriations 
for the military departments for the fiscal years 1949 through 1953 
included language making such appropriations available for the ac- 
quisition of copyrights, patents, devices and processes, as well as 
licenses thereunder, but this legislation did not authorize the settle- 
ment of claims for past infringements. Possibly as a result of the 
lapse of the Royalty Adjustment Act new legislation was recom- 
mended by the House Committee on Appropriations in considering 
the Department of Defense Appropriation Bill 1954, Report No. 680, 
83d Congress, June 27, 1953, where it is stated at page 54: 

The following limitations and legislative provisions not heretofore carried in 
connection with any appropriation bill are recommended: * * * 

On page 36, line 11: 

Section 609. Appropriations for the military departments available for pro- 
curement or manufacture of supplies, equipment, and materials shull hereafter 
be aveilable for the purchase or other acquisition of (a) copyrights, letters 
patent, applications for letters patent, (b) licenses under copyrights, under 
letters patent, and under applications for letters patent, and (c) designs, proc- 
esses, and manufacturing data; and shall also be available for the purchase or 
other acquisition of releases, before suit is brought, for past infringement of 
letters patent. Any such purchase or other acquisition shall pertain to sup- 
plies, equipment, materials, or processes produced or used by or for, or useful 
to, the department concerned. [Italics supplied.] 

The provisions of section 609 recommended by the committee were 
included in the Department of Defense Appropriation Act 1954, 
approved August 1, 1953, 67 Stat. 336, 350, and were carried as per- 
manent law in 31 U.S. C. 649b. It seems abundantly clear from the 
legislative history and the provisions of this legislation that this sec- 
tion was enacted by Congress for the purpose of providing express 
authority for making the acquisitions previously authorized by sec- 
tion 3 of the Royalty Adjustment Act, supra. It may be noted that 
the authority thus granted to acquire releases for past infringement 
of patents was limited to acquisitions “before suit is brought,” the 
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responsibility for determining the action to be taken with respect to 
the compromise and settlement of such claims pending after suit is 
brought having been vested in the Attorney General of the United 
States pursuant to section 5 of Executive Order No. 6166, 5 U.S. C. 
124, Note. Cf. Sullivan v. United States, 348 U. S. 170, 172. 

Under the act of August 10, 1956, 70A Stat. 137, the provisions of 
section 609 of the act of August 1, 1953, 31 U. S. C. 649b, were re- 
pealed and substantially the same provisions were codified as perma- 
nent law under section 2386 of Title 10, United States Code, as 
follows: 

Copyrights, patents, designs, etc. ; acquisition 

Funds appropriated for a military department available for making or pro- 
curing supplies may be used to acquire any of the following if the acquisition 
relates to supplies or processes produced or used by or for, or useful to, that 
department : 

(1) Copyrights, patents, and applications for patents. 

(2) Licenses under copyrights, patents, and applications for patents. 
(3) Designs, processes, and manufacturing data. 

(4) Releases, before suit is brought, for past infringement of patents. 

For the reasons indicated above, the question presented is answered 
in the affirmative. It is assumed, however, that if any of the devices 
involved were procured under contracts containing a “hold harm- 
less” clause indemnifying the Government for damages from patent 
infringements the matter will be coordinated with the Department of 
Justice with a view to preserving any rights of the Government against 
the contractors involved. 


[B-112928] 


Overseas Employees—Travel Expenses—Transportation— 
Return for Reassignment 


The return of overseas employees in a leave status for reassignment to other 
posts, as may be determined during or after leave, may not be regarded as 
return for transfer under 5 U. 8. C. 73b-1, or return for separation from the 
service, or return for home leave prior to serving another overseas tour of duty, 
under a new written employment agreement, within the purview of 5 U. S. C. 
73b-3, so as to permit payment by the Government of the return travel and 
transportation expenses of employees, dependents, and household effects. 


Shipment of household effects from storage to a new official station within the 
United States incident to the transfer of overseas employees to the United States 
should be effected by Government bill of lading or an actual expense reimburse- 
ment basis under Title III of Executive Order No. 9805, provided the cost shall 
not exceed the cost of shipment in one lot “by the most economical route from the 
last official station to the new.” 


To the Secretary of the Army, September 24, 1957; 


On July 8, 1957, the Assistant Secretary of the Army requested our 
decision on several questions concerning the return at Government 
expense of employees assigned to overseas duty. 
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It appears that pursuant to an integration of overseas positions into 
the competitive civil service under Executive Order No. 10641 the 
Department has instituted a comprehensive program for increased 
interchange of career employees between overseas and domestic assign- 
ments. The Assistant Secretary says that the program depends for its 
success on a combination of administrative reemployment rights and 
preferential placement consideration upon completion of overseas 
service requirements; that such a system encounters delay in locating 
an appropriate placement opportunity for some returning employees, 
particularly those at the higher grades of specialized occupations; and 
that it would be highly desirable and even essential to full operation 
of the program that the Department be permitted to return such 
personnel to the United States and place them in a leave status while 
the placement process is being negotiated. 

The Assistant Secretary points out that for over a decade Congress 
has provided an accretion of specific travel authorities so that over- 
seas employees and/or their dependents may now be provided travel 
to the United States at Government expense (1) upon separation 
from the service, (2) for transfer to a position in the United States, 
(3) in cases of personal emergencies of a humanitarian nature, and 
(4) for the purpose of periodic leave of absence in the United States. 
He urges that there is thus an evident intent that despite differing 
language as to the conditions under which the individual authorities 
may be used, the Congress desired to meet the administrative needs 
of overseas operations. 

The following questions are asked : 


Specifically, under current authorities may the Department pay expenses of 


return travel and transportation when the individual is to be carried in a leave 
status pending placement in another position which is as yet not identified? It 
should be emphasized that favorable action on this issue will not involve any 
additional or extraordinary expenditure of appropriated funds because there 
already exists authority for payment of travel expenses in connection with 
either the transfer or the leave of absence. In the event that a more liberal 
interpretation is considered possible under the changed conditions now pre- 
vailing, we would also appreciate your advice concerning the foliowing details 
of its application: 

1. It will frequently happen that the eventual new post of duty is geographi- 
cally closer to the old oversea post than is the employee’s place of residence (to 
which he may be transported under the leave travel authority). In such cases, 
should the cost of transportation (principal, dependents and household goods) 
be limited to that involved in performing travel from the old oversea post of 
duty to the new duty station when that point has been established? 

2. If the answer to the above question is negative, may travel orders be 
amended or further orders issued to provide transportation from place of actual 
residence to the new duty station? In this connection, it should be noted 
that if travel were authorized under the reemployment leave provision, the 
greater expense of return travel to the oversea command would be authorized. 

The Department desires also to take the occasion of this submission to se- 
cure your views concerning another related problem which has arisen in con- 
nection with shipment of household goods when employees are transferred to 
or from oversea assignments. Your advice is therefore requested on the follow- 
ing additional questions: 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 205 


38. In many instances because of avrilability of Government furnished quarters 
at the oversea station, scarcity of private housing, administrative prohibitions 
against shipment, or, for other reasons, employees proceeding overseas for 
permanent duty provide for the care of their household goods (or the major 
portion of them) in commercial storage facilities, or other private arrange- 
ment, in the United States. Upon their return for transfer to a new duty 
station within the United States, subsequent to the completion of an oversea 
tour of duty, movement of household goods from storage to the new duty station 
is desired. In such cases, may movement of household goods be authorized 
to the new official station? 

4. If the answer to question 3 is aflirmative, advice is requested on the follow- 
ing points: 

a. Is cost of the movement limited to an amount not to exceed cost of the 
Government of the movement of household goods in one lot from the oversea 
station to the new station? 

b. Since transfer of the employee is from an oversea station to a continental 
United States station, would movement of household goods from storage to new 
station be by Government bill of lading or an actual expense reimbursement 
basis under Title III of Executive Order 9805, as amended, or, on a commuted 
rate basis under Title II, Executive Order 9805, as amended? If the latter, 
what is the appropriate weight allowance in those instances where a portion of 
the household goods shipment originates at the oversea station and the balance 
is moved from storage in the United States. 

5 U. S. C. 73b-1 provides that where an employee is “transferred 
from one official station to another for permanent duty” the Govern- 
ment may pay his travel and transportation (dependents and house- 
hold effects) expenses. 5 U.S. C. 73b-3 provides that where an em- 
ployee has served a minimum period of overseas service the Govern- 
ment shall pay his return travel and transportation (dependents and 
household effects) expenses to his place of actual residence “upon 
separation from the service” and further provides that where an em- 
ployee has served an agreed period of overseas service the Govern- 
ment shall pay the expense of the round-trip travel of the employee 
and transportation of his dependents, excluding those of household 
goods, from the overseas post to his place of actual residence “for the 
purpose of taking leave prior to serving another tour of duty at the 
same or some other overseas post, under a new written agreement 
entered into before departing from the overseas post.” 

The word “transferred” appearing in 5 U. S. C. 73b-1 relates to an 
employee who has been ordered or directed to make a permanent 
change of station. 27 Comp. Gen. 737. Payment of travel and 
transportation expenses under that section may not be made until 
the orders directing the specific change of station are actually issued. 
B-123066, April 19, 1955; B-120435, July 8, 1954. The phrase “upon 
separation from the service” appearing in 5 U. S. C. 73b-3 may not 
be regarded simply as requiring that employees complete a minimum 
period of overseas service; it requires actual separation from the 
service as a necessary prerequisite to the payment of travel and trans- 
portation expenses by the Government. 383 Comp.Gen. 200. Further- 


more, payment of traveling expenses for the purpose of taking home 
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leave is conditional upon the prior signing of a new agreement to 
serve an additional tour of overseas duty. B-128103, July 18, 1956. 

The authority sought by the Department of the Army, as outlined 
in the Assistant Secretary’s letter, would require that the statuory 
language be extended to permit the return of employees from their 
overseas posts periodically for home leave and reassignment to posts 
in the United States or perhaps to other overseas posts, as may be 
determined during or after vacation leave in the United States. In 
effect the Department seeks the same authority as that now held by 
the Department of State regarding officers and employees of the For- 
eign Service under 22 U.S. C. 1148. We believe you will agree with 
us that existing statutory authority in that regard concerning civilian 
employees of the Department of the Army is not coextensive with the 
home leave authority provided for Foreign Service officers. It is 
apparent that the employees in question may not be considered to be 
“transferred from one official station to another for permanent duty” 
so as to be within the purview of 5 U.S.C. 73b-1. Also, their return 
to the United States is neither “upon separation from the service” 
nor “for the purpose of taking leave prior to serving another tour of 
duty at the same or some other overseas post, under a new written 
agreement entered into before departing from the overseas post” to 
bring them within the purview of 5 U.S. C. 73b-3. The statutes are 
clear and unambiguous concerning the leave aspect and do not admit 
of interpretation. 

Therefore, the Department may not pay expenses of return travel 
and transportation when the employee is to be carried in a leave 
status pending placement in another position which is not yet identi- 
fied. In view thereof, detailed questions numbered 1 and 2 require no 
answer. 

Regarding the other questions, section 8 of the Executive Order 
No. 9805, as amended (Executive Order No. 10196), authorizes pay- 
ment of expenses for transportation of an employee’s household effects 
whether the shipment originates at the employee’s official station or 
at some other point or partially at both, provided that the cost to 
the Government shall not exceed the cost of shipment in one lot “by 
the most economical route from the last official station to the new.” 
Therefore, questions 3 and 4a are answered in the affirmative. 
B-132795, August 28, 1957. 

Since the transfer of the employee is from an overseas station to 
a continental United States station, the movement of household effects 
from storage to new station would be by Government bill of lading 
or on an actual expense reimbursement basis under Title III of Execu- 
tive Order No. 9805, as amended. B-103442, June 13, 1951. Ques- 
tion 4b is answered accordingly. 
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[B-132458] 


Military Personnel—Disability Retired Pay—Termina- 
tion—Foreign Citizenship 


A Marine Corps Reserve officer who is receiving disability retirement pay under 
the act of August 27, 1940, 34 U. S. C. 855c-1, does not have his right to retire- 
ment pay affected by the termination of his military status nor does such right 
terminate if he becomes a citizen of a foreign country. 


The right of a retired member of the Regular Navy to receive retired pay is con- 
tingent upon continuation of a status in the Regular Navy and loss of United 
States citizenship by a member is inconsistent with continuation of military 
status, and, therefore, the right to retired pay terminates if a member of the 
Regular Navy becomes a citizen of a foreign country. 


When the right to receive disability retirement pay by a retired Regular or 
Reserve member of the Armed Forces is contingent upon his continued status 
in the Armed Forces and his status is materially altered by dropping his name 
from the rolls under provisions of 10 U. S. C. 1161 (b) and 1163 (b), the right 
to disability retirement pay terminates. 


To the Secretary of the Navy, September 24, 1957: 


Further reference is made to letter dated July 2, 1957, with en- 
closures, from the Assistant Secretary of the Navy requesting a de- 
cision concerning the entitlement of Captain Scott Burkhardt, United 
States Marine Corps Reserve (Ret.), to disability retirement pay in 
the circumstances disclosed and other related questions. 

Accompanying the letter is a memorandum for the Secretary of the 
Navy signed by the Acting Judge Advocate General requesting that 
a decision be obtained on the following questions: 

Subject Marine Corps Reserve officer was retired for physical disability on 
1 March 1946. He is presently receiving disability retired pay and contemplates 
becoming a citizen of New Zealand. If he becomes a citizen of New Zealand, 
certain questions concerning his entitlement to pay are presented: 

(1) If he becomes a citizen of New Zealand without resigning his commission, 
is he entitled to physical disability retirement pay? 

(2) If he resigns his commission in the Marine Corps Reserve and becomes 
a citizen of New Zealand, is he entitled to physical disability retirement pay? 

(3) Would the answer be the same in the case of a regular officer? 

While the request for decision does not disclose sufficient informa- 
tion for us to determine the active or retired status held by Captain 
Burkhardt, it has been informally ascertained that he was placed 
on the retired list and retired for physical disability pursuant to the 
provisions of 34 U. S. C. 417 (section 1453, Revised Statutes) and 34 
U. S. C. 855c-1. It also has been ascertained that Captain Burk- 
hardt continues to hold a reserve commission in the United States 
Marine Corps Reserve. Our decision is based on that information. 

The act of August 27, 1940, 54 Stat. 864, as amended, 34 U. S. C. 
855c-1, provides, among other things, that officers of the United States 
Marine Corps Reserve who are called into active naval or military 
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service by the Federal Government for extended naval or military 
service in excess of thirty days, and who suffered disability in line of 
duty from disease or injury while so employed shall be entitled to re- 
ceive the same retirement pay as may be provided by law for officers 
of corresponding grades and length of service in the Regular Marine 
Corps. In discussing the question as to whether a former member of 
a Reserve component is entitled to receive disability retirement pay 
notwithstanding the fact that he holds no status as a Reserve officer, 
the Acting Judge Advocate General of the Navy referred to our de- 
cisions of 23 Comp. Gen. 284; 28 Comp. Gen. 557; and 32 Comp. Gen. 
242. In those cases the former officers had no status as members of 
a regular or reserve component, however, their right to retired pay 
was based on the previsions of the act of April 3, 1939, 53 Stat. 557, 
20 U.S. C. 74 (pertaining to retirement pay for officers and enlisted 
men of the Army of the United States) and the act of August 27, 
1940 (here involved, applicable to officers and enlisted men of the 
United States Marine Corps Reserve). We concluded, generally, 
that those former members, having met the stipulated conditions of 
the statute, were entitled to the authorized retirement pay, considered 
to be in the nature of a pension, without regard to being retired or 
even remaining in the service. See also, the decision of the Court of 
Claims in the case of Leonard v. United States, No. 182-55, decided 
November 7, 1956, 145 Fed. Supp. 758. 

It is our view, on the basis of the mentioned decisions, that a Reserve 
officer who is retired for physical disability and authorized retirement 
pay under the provisions of the act of August 27, 1940, 34 U.S. C. 
855c-1, as in Captain Burkhardt’s case, is entitled to disability retire- 
ment pay regardless of whether he continues to hold a status as a 
commissioned officer in a Reserve component. In other words, the 
right to such disability retirement pay authorized under the cited 
1940 act is not contingent upon the member’s military status after the 
date of his retirement. 

In Captain Burkhardt’s case, however, there is for consideration 
the question whether he would be eligible to continue to receive such 
retirement pay if he became a citizen of a foreign country. In that 
connection, in the case of United States v. Gay, 264 U.S. 353, there 
was considered the case of a retired machinist in the Regular Navy 
who was a naturalized citizen and who secured permission of the 
Navy Department to remain abroad, reporting his address each year. 
The court held that the Navy Department had no right to discontinue 
his retired pay on the theory that he had expatriated himself under 
the act of March 2, 1907, 34 Stat. 1228, by residing two years in 
Switzerland, the place of his birth. It will be noted, however, that 
the Gay case involved a member of the Regular Navy and that his 
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right to receive retired pay was dependent upon a continuation of his 
status in the Regular Navy. See United States v. Tyler, 105 U.S. 
244. See, also, United States v. Morton, 112 U. S. 1, 7; Sawyer v. 
United States, 107 F. (2d) 416, 423; and White v. Treibly, 19 F. 
(2d) 712. 

The right of an individual to continue to receive physical disability 
retired pay under the 1940 act is not affected by the termination of his 
military status and it is our view that Captain Burkhardt’s right 
to continue to receive disability retired pay under that act would not 
terminate merely because he becomes a citizen of New Zealand. Com- 
pare our decision of October 20, 1950, B-58879, to the then Secretary 
of the Navy. Accordingly, questions 1 and 2 are answered in the 
affirmative. 

Question 3 is answered in the negative on the basis that the right of 
a member of the Regular Navy to retired pay terminates if his status 
in the Regular Navy terminates and loss of United States citizenship 
is inconsistent with a continuation of that status. 

The Acting Judge Advocate General also requests a decision con- 
cerning members “dropped from the rolls,” it being stated, “it would 
be helpful in other cases pending in this office to obtain his decision 
concerning the entitlement of a disability retired reservist or regular, 
dropped from the rolls subsequent to his retirement, to retired pay af- 
ter his name was removed from the rolls.” 

It has been informally ascertained that the authority under which 
removal action is contemplated is the act of August 10, 1956, 70A 
Stat. 89, 10 U. S. C. 1161 (b) and 1163 (b), which provides, in 
pertinent part, as follows: 

Sec. 1161 (b) The President may drop from the rolls of any armed force any 
commissioned officer (1) who has been absent without authority for at least 
three months, or (2) who is sentenced to confinement in a Federal or State 
penitentiary or correctional institution after having been found guilty of an 
offense by a court other than a court-martial or other military court, and 
whose sentence has become final. 

Sec. 1163 (b) The President or the Secretary concerned may drop from the 

rolls of the armed force concerned any Reserve (1) who has been absent with- 
out authority for at least three months, or (2) who is sentenced to confinement 
in a Federal or State penitentiary or correctional institution after having been 
found guilty of an offense by a court other than a court-martial or other military 
court, and whose sentence has become final. 
Prior to the above cited act, similar statutory authority was contained 
in Articles 36 and 37 of the Articles for the Government of the 
Navy ; section 10 of the act of May 5, 1950, 64 Stat. 146, 50 U. S. C. 739; 
and section 249 of the Armed Forces Reserve Act of 1952, 66 Stat. 495, 
50 U.S. C. 992. 

Under the provisions of 10 U. S. C. 1161 (b) and 1163 (b), the 
President or the Secretary concerned is authorized to “drop from the 
rolls” any commissioned officer or any Reserve of the Armed Forces 

468020 O-58—16 
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for the reasons stated. Whether action under those provisions re- 
sults in the loss of the right to disability retired pay by a retired re- 
servist or regular would necessarily depend on the basis on which the 
disability retired pay was authorized. The mere fact that the name 
of a former reservist is dropped from some roll on which it appears 
would not in itself deprive him of his right to continue to receive 
physical disability retired pay if otherwise entitled to such pay. Such 
a former reservist, who holds no status whatsoever with the Armed 
Forces and who is not subject to recall to active duty, would not ap- 
pear to be precluded from receiving physical disability retired pay 
simply because his name was dropped from a list of retired former 
reservists. In this connection, however, see the act of September 
1, 1954, 68 Stat. 1142, 5 U.S. C. 740c, barring payment of any annuity 
or retired pay to any person who commits an act or offense coming 
within its provisions, and section 8 of that act, 5 U. S. C. 740, which 
authorizes the President to drop from the rolls any member of the 
Armed Forces who is deprived of retired pay under the provisions 
of that act. 

In Allen v. United States, 117 C. Cls. 385 (decided July 10, 1950), 
there was considered the case of a retired Regular Navy officer whose 
name had been stricken from the rolls by the President (under the 
provisions of Articles 36 and 37 of the Articles for the Government of 
the Navy) after his conviction and sentence to Federal penitentiary 
by a United States District Court. The court held that the officer was 
not entitled to retired pay thereafter notwithstanding that he applied 
to the President for trial by court-martial and that such trial had not 
been granted for six months after his application. Hence, in the 
vase of an individual whose right to receive disability retired pay 
is contingent upon his continued status in the Armed Forces, and if 
the dropping from the rolls under the provisions of 10 U. S. C. 1161 
(b) and 1163 (b) materially alters such status, it is our view that a 
right to disability retired pay would cease. The question presented is 
answered accordingly. 


[B-133522 


Bids—Mistakes—Correction—Low Bid Displacement 


To permit a bidder after opening of bids to correct an error, which was not 
obvious on the face of the bid, so that the corrected bid became the lowest bid 
and displaced one or more bids which had been low would be prejudicial to the 
rights of other bidders and contrary to the interest of the Government in the 
preservation and maintenance of the competitive bidding system. 


To the Secretary of the Navy, September 24, 1957: 


Reference is made to the protest of Doman Helicopters, Inc., against 
the decision of the Department of the Navy to allow the Industrial 
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Metal Fabricating Company, Inc., to correct its bid submitted in 
response to invitation No. IF B-600-1233-57, issued by the United 
States Navy Purchasing Office, Washington, D. C., on behalf of the 
Bureau of Ordnance, for specified quantities of Guided Missile Con- 
tainers and spare parts, items 1 to 5, inclusive. A report on the matter 
was furnished by letter dated September 17, 1957, from the Assistant 
Secretary (Material). 

The report indicates that prospective bidders were advised that an 
award would be made to the bidder submitting the lowest aggregate 
bid on items 1 to 5, inclusive; that upon opening the bids it was noted 
that Doman Helicopters, Inc., had submitted the lowest aggregate bid 
in the amount of $135,762.35, and that the next lowest aggregate bid 
in the amount of $152,098.10 was submitted by the Industrial Metal 
Fabricating Company, Inc. The record further shows that after 
opening of the bids but prior to award, the Industrial Metal Fabri- 
cating Company, Inc., alleged by telegram dated June 12, 1957, that a 
typographical error had been made in its bid on item 4 in that the 
unit price for that item should have been shown as being $28.50 rather 
than $78.50. Ina confirming letter dated June 22, 1957, the Industrial 
Metal Fabricating Company, Inc., stated that in transferring its 
unit price for item 4 from its estimate sheet to the bid form, the first 
numeral of the unit price was misread as a seven instead of a two. 
The corporation submitted a photostatic copy of its estimate sheet 
and affidavits of its president and estimator to substantiate its allega- 
tion of error. On July 15, 1957, the Assistant Chief for Purchasing, 
Bureau of Supplies and Accounts, Department of the Navy, made 
the following determination: 

On the basis of the foregoing facts and evidence, it Is hereby determined that 
Industrial Metal Fabricating Co., Inc., submitted an erroneous bid. It is further 
determined that the evidence is clear and convincing that this company’s intended 
bid for Item 4 was $28.50 each, total $11,970, making its total aggregate bid 
$131,098.10. Accordingly, the bid may be corrected and considered as intended. 

It is noted that if, in accordance with the determination quoted 
above, the bid of the Industrial Metal Fabricating Company, Inc., 
be corrected to reflect its intended bid price for item 4, the bid would 
become the lowest aggregate bid on items 1 to 5, inclusive. 

Paragraph 2-405.2 of the Armed Services Procurement Regulation 
provides, in pertinent part, that the military departments, in con- 
nection with mistakes in bids of other than an obvious or apparent 
clerical nature, are authorized to permit the bidder to correct his bid 
upon submission of clear and convincing evidence establishing both 
the existence of a mistake and the bid actually intended. Such au- 
thority may be delegated under the paragraph to the Assistant Chief 
for Purchasing, Bureau of Supplies and Accounts, and was so dele- 
gated by paragraph 2-405.1 of the Navy Procurement Directives, 
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The authority to make such corrections was granted to your depart- 
ment by our decision, 29 Comp. Gen. 393, subject to the express con- 
dition that the procedure authorized “cannot operate to deprive a 
bidder of his right to have the matter determined by this Office, 
should he so request.” 

The statutes requiring advertisement for bids and the award of 
contracts to the lowest responsible bidders are for the benefit of the 
United States in securing both free competition and the lowest com- 
petitive prices in its procurement activities. In certain cases where 
a mistake has been alleged promptly after opening of bids but before 
award of the contract, and there has been a timely presentation of 
convincing evidence that a mistake was made, its nature, how it occur- 
red, and what the bid price would have been except for the mistake, 
this Ofiice has permitted the bid to be corrected. These cases have 
been relatively few in number, and the action has been taken only 
where the evidence submitted establishes beyond all doubt the actual 
intention of the bidder. Insofar as the cases have involved correc- 
tions to permit increases in low bids, which did not affect the relative 
standing of other bidders, they are in line with the decisions of the 
courts which have allowed additional compensation to a low bid con- 
tractor who, though refused permission administratively to correct 
his bid, has been able to present satisfactory proof that his bid was 
erroneous, together with a clear showing as to what he intended to 
bid. Ldmund J. Rappoli Company, Ine. v. United States, 98 C. Cls. 
499. 

However, we have almost never permitted a correction of an error 
in bid which would result in a bid not the lowest submitted becoming 
lowest, and the only recent case involving such a situation, B-128175, 
June 19, 1956, was one in which not only the error but the amount of 
the intended bid was ascertainable on the face of the invitation and 
bid; so that resort to the bidder’s work papers or other extraneous 
evidence was not essential. Where correction is allowed in a bid 
wiich is on its face the lowest received, and the correction does not 
make it higher than the next lowest bid, the rights of other bidders 
are not substantially affected; but in a case such as here presented, 
where a downward correction would result in displacement of one or 
more other bidders, we feel that the interest of the Government in 
preserving and maintaining the competitive bidding system requires 
that the rights of other bidders be considered as calling for denial 
of the correction, except where it can be ascertained substantially 
from the invitation and the bid itself. 

You are therefore advised that the quoted determination of the 
Bureau of Supplies and Accounts is not approved. 
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[B-132829] 


Civilian Personnel—Leaves of Absence—Administrative 
Error—Charge to Accumulation v. Current Leave 


An employee who had a maximum accumulated annual leave balance of 480 
hours, when it was discovered that an administrative error was made in placing 
the employee in the wrong leave category, is required by the automatic leave re- 
duction provisions of section 208 (a) of the Annual and Sick Leave Act of 1951, 
5 U.S. C. 2066, to have the accumulated leave balance reduced on the basis of the 
corrected reconstruction of the leave record and there is no basis by which the 
excess annual leave used in prior years may be charged to the current leave 
even though it will result in a forfeiture of annual leave. 


To the Administrator, Veterans Administration, October 2, 1957: 


On August 2, 1957, your Deputy Administrator requested our de- 
cision concerning the proper method of adjusting an employee’s leave 
record and recovering excess annual leave granted erroneously as a 
result of an incorrect computation of the employee’s years of Federal 
service. 

The employee entered on duty with the Veterans Administration on 
August 19, 1946, and, through administrative error, was credited with 
employment by the Floyd County Production and Marketing Admin- 
istration, Department of Agriculture, for the period July 27, 1938, 
through August 16, 1946. On November 8, 1956, the Civil Service 
Commission advised your office that such employment was not Federal 
employment, and therefore, no credit could be given for this period 
of service in determining her leave-earning category. An administra- 
tive reconstruction of the leave record of the employee, based upon 
the corrected service computation date, shows the employee had an 
annual leave balance of 480 hours at the beginning of the 1953 leave 
year. An administrative summary of the employee’s leave record 
from 1953 to 1957, based upon the corrected service computation, is 
shown as follows: 

1968 1954 19655 1956 1957 


Balance brought fwd__...-....--- 480 462 414 366 366 
PUAN ide Rana id omcdoenans 166 160 160 166 

WN is dnattine Dida diawdwis 646 622 574 532 

WN rt ncncaiakwnecune 184 208 208 142 

Year end balance_.-.......---- 462 414 366 1390 


' Subject to forfeit, 24. 


The specific question presented is whether the leave balance to the 
credit of the employee at the close of the 1955 leave year may be main- 
tained at 480 hours (the number of hours accumulated at the time the 
error was discovered) or whether it is required to be reduced to 366 
hours (the number of hours shown accumulated at the end of 1955 after 
the recomputation of her leave record). 
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Section 203 (c) of the Annual and Sick Leave Act of 1951, 65 Stat. 
680, 5 U.S. C. 2062 (c), provides as follows: 


The annual leave provided for in this section which is not used by an officer 
or employee, shall accumulate for use in succeeding years until it totals not to 
exceed sivty days at the end of the last complete biweekly pay period, or cor- 
responding period in the case of an officer or employee who is not paid on the 
basis of biweekly pay period, occurring in any year. [Italics supplied.] 

The italicized portion of the above-quoted section was amended 
by section 3 of the act of July 2, 1953, 67 Stat. 137, to read “thirty 
days at the beginning of the first complete biweekly pay period.” 
Section 208 (a) of the 1951 act, as amended, 5 U. S. C. 2066 provides 
as follows: 

In any case in which— 

(1) the amount of accumulated annual leave to the credit of an officer or em- 
ployee immediately following the end of the last complete biweekly pay period in 
the calendar year 1952, or corresponding period in the case of an officer or 
employee who is not paid on the basis of biweekly pay periods, under the pro- 


visions of law then applicable to such officer or employe is in excess of the 


amount allowable under the applicable provisions of section 2062 of this title, 
or ses 


such excess shall remain to the credit of such officer or employee until used, but 
the use during any leave year of an amount in excess of the aggregate amount 
which shall have accrued during such year shall automatically reduce the maai- 
mum allowable accumulation at the beginning of the first complete biweekly pay 
period, or corresponding period in the case of an officer or employee who is not 
paid on the basis of biweekly pay periods, in the following leave year, until the 
accumulation of such officer or employee no longer exceeds the amount pre- 
scribed in the applicable provisions of section 2062 of this title. [Italics 
supplied. ] 

It is clear from the above-quoted provisions of section 208 (a) that 
the use of leave by an employee in an amount in excess of the aggregate 
amount which he accrues during any leave year automatically reduces 
his maximum allowable accumulation at the beginning of the first 
complete biweekly pay period in the next leave year. In view of this 
automatic reduction of his maximum allowable accumulation by oper- 
ation of the statute, there is no legal basis upon which the employee 
in the present case may retain his accumulated balance of 480 hours of 
annual leave at the time the error was discovered, notwithstanding 
that a forfeiture of 24 hours annual leave in the leave year 1956 will be 
an incidental result of the reconstruction of the employee’s leave 
account. Thus, it is our view that the excess annual leave used from 
1953 to 1955 may not be recouped by a charge to leave earned in 1956 
and 1957 as administratively proposed in order to maintain the said 
480 hour annual leave limitation. 

Therefore, assuming the computation as shown in the administrative 
reconstruction of the employee’s leave record is correct, the leave 
balance to the credit of the employee at the close of the 1955 leave year 
would be 366 hours. Compare 36 Comp. Gen. 596. 
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[B-132069] 


Military Personnel—Reserves Involuntarily Released— 
Travel and Transportation Allowances 


The lump-sum readjustment payment made to reservists who are involuntarily 
released from active duty after five years of continuous active duty pursuant 
to section 265 of the Armed Forces Reserve Act of 1952, as added by the act of 
July 9, 1956, 50 U. S. C. 1016, is not within the purview of the term “severance 
pay,” as used in the act of August 11, 1955, 37 U. S. C. 253 (a), so as to entitle 
such reservists involuntarily released to the travel and transportation allowances 
which accure to members discharged with “serverance pay.” 


To the Secretary of the Army, October 3, 1957: 


Reference is made to letter of May 31, 1957, from the Assistant Sec- 
retary of the Army (Financial Management), requesting a decision 
regarding entitlement to travel and transportation allowances under 
the act of August 11, 1955, 69 Stat. 691, 37 U.S. C. 253 (a), amending 
section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 813, 
of a member of the reserve components of the uniformed services in- 
voluntarily released from active duty pursuant to the act of July 9, 
1956, Public Law 676, 84th Congress, 70 Stat. 517, 50 U. S. C. 1016. 

Section 265 of the Armed Forces Reserve Act of 1952, as added 
by the act of July 9, 1956, Public Law 676, 50 U.S. C. 1016, provides, in 
pertinent part, as follows: 


(a) A member of a reserve component who is involuntarily released from 
active duty after the enactment of this section and after having completed im- 
mediately prior to such release at least five years of continuous active duty, ex- 
cept for breaks in service of not more than thirty days, as either an officer, 
warrant officer, or enlisted person, is entitled to a lump-sum readjustment pay- 
ment computed on the basis of one-half of one month’s basic pay in the grade 
in which he is serving at the time of release from active duty for each year of 
active service ending at the close of the eighteenth year. For the purposes of 
computing the amount of readjustment payment (1) a part of a year that is six 
months or more is counted as a whole year, and a part of a year that is less 
than six months is disregarded, and (2) any prior period for which severance 
pay has been received under any other provision of law shall be excluded. * * * 
[Italics added. ] 


The act of August 11, 1955, 69 Stat. 691, amending section 303 of 
the Career Compensation Act of 1949, 37 U. S. C. 253, provides, in 
pertinent part, as follows: 


Under uniform regulations prescribed by the Secretaries concerned, a member 
of the uniformed services who— 

(1) is retired for physical disability or placed upon the temporary disability 
retired list ; or 

(2) is retired with pay for any other reason, or is discharged with severance 
pay, immediately following at least eight years of continuous active duty (no 
single break therein of more than ninety days) ; 
may select his home for the purposes of the travel and transportation allow- 
ances payable under this subsection. 


* * * * * * * 
* * * Under uniform regulations prescribed by the Secretaries concerned, a 
member of the uniformed services who— 


(1) is retired for physical disability or placed on the temporary disability re- 
tired list ; or 
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(2) is retired with pay for any other reason, or is discharged with severance 
pay, immediately following at least eight years of continuous active duty (no 
single break therein of more than ninety days) ; 


is entitled to transportation for his dependents and fer his baggage and house- 
hold effects to the home selected for allowance purposes under subsection (a) 
of this section. [Italics added.] 


Your question is whether, in view of the apparent intent of the act 
of August 11, 1955, to ease the transition from military to civilian life 
of a member with at least 8 years of continuous service prior to in- 
voluntary separation, the term “discharged with severance pay” as 
used in the act of August 11, 1955, may be construed so as to entitle a 
reservist involuntarily released from active duty and paid a lump- 
sum readjustment payment under the act of July 9, 1956, to the travel 
and transportation allowance benefits of the act of August 11, 1955. 

The provision “discharged with severance pay, immediately follow- 
ing at least 8 years of continuous active duty” in the act of August 11, 
1955, amending the Career Compensation Act of 1949, clearly is 
applicable in cases of members, both regular and reserve, discharged 
from the service with disability severance pay as provided in section 
403 of the basic act, 37 U. S. C. 273, and in cases of members of the 
regular services discharged with lump-sum pay or severance pay under 
the provisions of the Officer Personnel Act of 1947, 61 Stat. 860, 34 
U.S. C. 410} (h). These payments are uniformly computed at the 
rate of 2 months’ basic pay for each year of active service but not to 
exceed a total of 2 years’ basic pay. As pointed out in the Assistant 
Secretary’s letter, it was said in our decision of August 17, 1956, B- 
128741, 36 Comp. Gen. 129 that, in its strictest meaning, “severance 
pay” is an amount which is paid in connection with severance from the 
service when the military status of the person concerned is terminated. 
The question for determination here, however, would appear to be 
whether, in addition to authorizing a lump-sum readjustment pay- 
ment, the act of July 9, 1956, Public Law 676, may be interpreted as 
intending to confer upon reservists involuntarily “released from ac- 
tive duty” the same right to travel and transportation allowances as 
are authorized by the act of August 11, 1955, for members of both 
the regular and reserve discharged from the service because of dis- 
ability of a degree insufficient to entitle them to retirement, and for 
members of the regular services involuntarily discharged. 

In this connection, the following is found on pages 4157 and 4176 
of a report of June 22, 1955, Report No. 24, by the Committee on 
Armed Services, Subecommitteee No. 2, House of Representatives, on 
H. R. 6600, 84th Congress, 1st Session, which became the act of August 
11,1955: 


Mr. Ki_pay. [Committee Chairman] Is there anything further? 
Mr. BLanpForp. [Committee Counsel] Yes, sir. I have quite a few items here. 
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The wuy this bill is written it does not apply to reserves who are separated 
because under present law they do not get severance pay. We have a Dill, 
H. R. 6725, to provide a lump sum to Reserve officers who are released from 
active duty. That may be the bill where this matter should be taken up. We do 
not want to anticipate what the Congress may do with regard to readjustment 
payments, but I want to call to your attention this bill, proposed by the Depart- 
ment of Defense, recommends a readjustment payment which is in the nature 
of severance pay after only 5 years of continuous duty. 

We are going to have a distinction here between a reserve who goes out with 
readjustment pay after 5 years and a reserve who goes out with severance pay 
—well, a reserve would not get severance pay as such but this is in the nature 
of severance pay for a reservist. 

There is nothing for the reserve who gets a “Dear John” letter or who attains 
an age which requires him to be released from active duty. 

Colonel MARSHALL. Yes. I don’t think there could be any confusion between 
the terms “readjustment pay” and “severance pay.” Severance pay is granted 
to enable a reservist to adjust to civilian life and whenever he is granted sever- 
ance pay it is because he could not draw retirement pay under section 304, or 
810. 

But the reservist may draw readjustment pay and end up retiring. So the 
two could not be confused. 

Mr. BLANpDFoRD. The point is severance pay normally goes to Regular officers 
who are passed over, and also to Reserve and Regular officers who do not have 
30-percent disability and who have less than 20 years of service. 

Colonel MaRSHALL. That is right. 

Mr. BLANDFORD. In one case you have a reservist getting severance pay. I 
am merely pointing out here that this bill as written will not permit a Reserve 
officer who is separated with less than 8 years of service, or with any years of 
service, for that matter, to draw, or to select, his home for purposes of shipment 
of household effects, but at the same time the committee may, well, not this sub- 
committee, but another subcommittee or the full committee, may well consider 
a bill to grant readjustment pay which is in the nature of severance pay to Re- 
serve officers and the same argument will come up after 4 years of service or 5 or 
7 or 12 or 15 or 17 years of continuous service, and when an individual is 
separated he should be able to select his home of record. 

Colonel MARSHALL. Yes; [ see your point, Mr. Blandford, but I do not believe 
the Department of Defense desires in case this bill passes to give readjustment 
pay, or that he be permitted to retire and select a home to go to after 5 continuous 
years of active duty. 


It seems evident from the above that there was an awareness of the 
fact that, should legislation be enacted providing for a lump-sum 
readjustment payment to reservists involuntarily released from active 
duty, a question might arise as to their entitlement to the travel and 
transportation allowances under the bill, H. R. 6600, then being con- 
sidered. Also, a belief is indicated that such right would accrue to 
reservists only if an appropriate change should be made in the then 
pending readjustment payment legislation as contained in H. R. 6725. 
That no such change was made in H. R. 6725, or its successor bill, 
H. R. 9952, which became Public Law 676, the act of July 9, 1956, is 
shown by the language of the act itself. 

Further, in the report on the hearings of the Senate Committee on 
Armed Services, June 21, 1956, on the bill, H. R. 9952, there is shown 
on page 6, in connection with a discussion of the relation of severance 
pay to the proposed lump-sum readjustment payment, the following: 


Senator Stennis. And you want to make this apply to Reserve officers the 
same as it does—— 
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Colonel Jones. To the Regular officers under the various other provisions, 
except that under this proposal the amount of readjustment for severance pay 
would be somewhat less than is accorded to Regular officers under other pro- 
visions of the law. 

Bear in mind, however, that the Regular officer who is entitled to severance 
pay under existing provisions of law is completely separated from his commis- 
sion status. He loses his office, he does not thereafter accrue any retirement 
benefits or anything of the kind, whereas the Reserve officer that we are speak- 
ing of here would still continue in the Reserves. 

He would retain his commission at status not on active duty, could attend 

drill, participate, draw pay for that and also continue to accrue retirement 
benefits toward title III of Public Law 810. 
It thus seems apparent that, in enacting Public Law 676 authorizing 
the lump-sum readjustment payment to reservists, the Congress, as 
represented by its members on the Armed Services Committees, did 
not intend to confer upon reservists involuntarily “released from 
active duty” benefits equal to those otherwise provided for members 
“involuntarily discharged” through no fault of their own, or any 
benefits other than as specifically provided in the act. 

In view of the foregoing, and the substantial doubt that the terms 
“severance pay” and “lump-sum readjustment payment” were used to 
mean the same thing in the two acts here in question, it is our view 
that a member of the reserve components of the uniformed services 
involuntarily released immediately following 8 years of continuous 
active duty and paid a lump-sum readjustment payment pursuant to 
the act of July 9, 1956, is not, by virtue of such release and payment, 
entitled to receive the travel and transportation allowances (accruing 
to a member discharged with severance pay) as provided for in the 


act of August 11, 1955. Your question is answered accordingly. 


[[B-132415] 


Military Personnel—Commercial Insurance Policies—Vol- 
untary Pay Allotments—Discontinuance 

Commercial insurance premiums inadvertently paid by the Government after 
serviceman requested discontinuance of voluntary allotment from his pay for 
an insurance policy which was not in force long enough to have a cash surrender 


value may not be regarded as an obligation of the serviceman when he has taken 
all the steps required to accomplish discontinuance of the allotment. 


To the Secretary of the Navy, October 3, 1957: 


By letter dated June 27, 1957, the Assistant Secretary of the Navy 
(Financial Management) requested that we answer a question pre- 
sented in a letter dated August 11, 1956, by Mr. P. W. Flynn, dis- 
bursing officer, U. S. S. Winston (AKA-94). The question, stated to 
have been cleared by the Military Pay and Allowance Committee, 
Department of Defense, as submission No. 270, pertains to the collec- 
tion of erroneous payments of a voluntary insurance allotment. 
While Mr. Flynn’s correspondence is admittedly incomplete as a sub- 
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mission from a disbursing officer, it has been suggested that a decision 
be rendered for future guidance in these matters. 

The facts of the present case involved Robert E. King, RD3, 443 
25 78, U. S. Navy, who authorized an allotment of his pay in the 
amount of $18.80 a month for the purpose of making premium pay- 
ments directly to a commercial life insurance company. On or about 
November 15, 1954, after the allotment had continued for 3 months, 
King states that he requested that the allotment be stopped and that 
he had no knowledge that the payments were not discontinued as 
requested. This is supported by a notation on his pay record for 
the period July 1 to December 31, 1954, signed by the disbursing 
officer then carrying his accounts, as follows: “I-Alot $18.80 stopped 
LP 11/54.” While monthly allotment deductions from the mem- 
ber’s pay were discontinued after November 1954, payments to the 
insurance company were not discontinued until after August 1955 
when an audit revealed the erroneous payments. King’s pay was 
then checked for $169.20, representing the amount of the overpay- 
ments for the 9-month period. The insurance company states that 
the allotment payment for September 1955 (presumably the August 
1955 allotment payment) was refunded to King after receipt of notice 
the preceding month to cancel the policy. Mr. Flynn has stated that 
King had acted according to regulations in stopping his allotment. 
From a review of chapter 4, Part IV of the Navy Comptroller Man- 
ual, especially sections 044400 and 044402, it appears that King did 
everything required of him to stop the allotment. Thus, the question 
presented is whether the amount of such erroneous payments may be 
collected from a member who was unaware that the erroneous pay- 
ments had continued to a commercial insurance company after the 
member had performed every act required of him to have the volun- 
tary allotment discontinued. 

In a decision to a disbursing officer, routed through the Chief of 
Finance, Department of the Army, on March 27, 1950, B-92033, we 
decided that an enlisted man was entitled to a refund of amounts 
deducted from his pay on account of erroneous payments to a com- 
mercial insurance company. Those overpayments had been made 
without the member’s knowledge or fault. We there said that— 
the Government, even through inadvertence, cannot thrust upon the enlisted 
man the burden of continuing his insurance by paying the allotment to the 
insurance company after the enlisted man has taken all steps required of him 


to accomplish discontinuance of the allotment and then, as a volunteer or 
inadvertent creditor, hold him liable. 


We also indicated in the decision of March 27, 1950, that the mem- 
ber was not entitled to the refund if he had in fact taken some affirm- 
ative action to ratify the overpayments by accepting a benefit arising 
therefrom. A copy of that decision is enclosed. 
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While the record is incomplete as to what insurance benefits, if 
any, King has reeeived, the insurance company involved has stated 
in a letter to the Navy Finance Center that King’s insurance policy 
was not in force sufficient time to have cash value and, hence, no 
adjustment can be made. It would appear, therefore, that the rule 
of our decision of March 27, 1950, B-92033, is for application to the 
instant case. Hence, the sum of $169.20 checked in King’s account, 
less $18.80 which was returned to him by the insurance company, 
should be refunded if otherwise correct. 


[B-132861] 


Appropriations—Subdivision of Budget Apportionments 
Into Allotments and Smaller Segments—Antideficiency Act 
Conformance 


An administrative appropriation control regulation which provides for the dis- 
tribution of budget apportionments into a small number of allotments to high 
level officials and then permits them to further subdivide the allotments into 
Smaller segments called allowances for purposes of operating needs as distin- 
guished from apportionment control but requires responsibility for the allow- 
ances to be continued in the allotment officials is in conformance with subsection 
(g) of the Antideficiency Act, 31 U. S. C. 665; and under such a regulation the 
creation of an obligation in excess of the dollar amount of an allowance would 
not be in violation of the penalty and reporting requirements of the Anti- 
deficiency Act. 


To the Administrator, Housing and Home Finance Agency, October 
4, 1957: 


Your letter of August 7, 1957, transmitted a proposed regulation 
by the Public Housing Administration establishing a system of 
administrative contro] of appropriated funds available to the Admin- 
istration as required by subsection (g) of section 3679, Revised 
Statutes, as amended, 31 U. S. C. 665, commonly known as the Anti- 
deficiency Act. 

The purpose of the regulation is to restrict obligations or expendi- 
tures against appropriations to the amounts available therefor and 
within the limit of apportionments made by the Bureau of the 
Budget; and to fix responsibility for any violation of the said act to 
high level officials who would bear the responsibility for apportion- 
ment control. 

The proposed regulation provides for the administrative distribu- 
tion of budget apportionments into “allotments” and permits sub- 
division thereof into segments called “allowances (expenditure 
targets) ,” if an allottee determines that they are needed for purposes 
of subsidiary control. An overobligation is defined in the regula- 
tion as an obligation incurred in excess of an apportionment or allot- 
ment—exclusive of allowances—with responsibility therefor fixed upon 
the allottee. A violation of the statute and the regulation takes place 
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whenever the amount of actual obligations exceeds the amount of the 
applicable apportionment or allotment. The question on which our 
advice is asked is whether the creation of an obligation in excess of an 
allowance would also constitute a violation where dollar amounts are 
used therein. 

The nature and purpose of allotments and allowances are set forth 
in the proposed regulation, which are quoted and explained in your 
letter as follows: 


“4d. Allotment. An authorization by the Director of the Budget Branch to 
authorized employees of the PHA to incur obligations within specified amounts 
pursuant to an appropriation or other statutory provision. 

“4e. Allowance (Eapenditure Target). A subdivision or classification below 
the apportionment control (allotment) level, issued by the Director of the Budget 
Branch, to authorized employees showing the expenditure pattern, or operating 
budget, they will be expected to follow in the light of the programs and activities 
contemplated by the over-all PHA Budget or plan of expenditure. The term 
also includes Personnel Ceiling Authorizations. 

* a 2 * * * 


“6. Allotments. When apportionments have been made, it shall be the re- 
sponsibility of the Director of the Budget Branch to make allotments of ap- 
portioned amounts, in writing, to PHA officials. The sum of such allotments 
shall not be in excess of the amount indicated in the apportionment document. 

“7, Allowance (Eapenditure Target). Allowances, as distinguished from 
allotments, will be issued to administrative officials by the Director of the Budget 
Branch when the allottee determines that a need exists for subdivisions or 
classifications below the allotment level. Such allowances will be in terms of 
personnel ceilings or other authorizations, and/or operating budgets, for specfic 
purposes. When dollar amounts are used in an allowance, the recipient shall 
understand that they are guidelines in the nature of an operating budget and 
may be exceeded by very nominal amounts without obtaining a revision. In 
all cases where a material deviation is contemplated, either by way of an in- 
crease or decrease, the recipient must promptly report the facts to the Director 
of the Budget Branch, through the allottee, and if an increase is involved no 
action shall be taken until a revision of the allowance has been approved. 
Allowances stated in terms of personnel ceilings may not be exceeded even by 
nominal amounts; recipients of such allowances must conduct their operations 
within these ce})ings, or obtain a forma) revision thereof. If, for any reason, 
a revised personnel ceiling is indicated (either an increase or a decrease) the 
facts must be promptly reported to the Director of the Budget Branch, through 
the allottee.” 

Paragraph 8 contains provisions that allotments will be issued against all 
apportionments, that they will be reduced to the minimum number consistent 
with positive control over incurrence of obligations, that allottees must restrict 
obligations to the amounts available, and that the Comptroller wil) furnish to 
the Director of the Budget Branch a report of obligations incurred against all 
allotments. Holders of allowances are to maintain a simple memorandum 
record of commitments incurred and are to submit reports thereon the Budget 
Branch, through the allottee. 

As indicated by these provisions, there are significant differences between 
allotments and allowances. The issuance of allotments is required by the regu- 
lation, whereas the issuance of allowances is permissive—in the discretion of 
the allottees; allotments are designated as constifuting the apportionment con- 
trol level, while allowances are designated as being below the control level; 
allotments are monetary limits on amounts of obligations which may be created, 
whereas allowances are merely guidelines or indications of the expenditure 
pattern or operating budget expected to be followed; whether allowances are 
issued or not, allottees are responsible for keeping obligations within the 
amounts of their allotments, whereas holders of allowances are merely account- 
able to the allottees who issued their allowances, and through them to the Di- 
rector of the Budget Branch. In summary, the allowance is merely a manage- 
ment device which an allottee may in his discretion utilize to aid him in carry- 
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ing out his responsibility as an allottee. But the responsibility remains that 
of the allottee; and should the terms or conditions of an allowance be violated 
with a consequent overobligation of an allotment the allottee would be regarded 
as the responsible official within the meaning of the regulation and the applicable 
statute. 


Answer to your question involves consideration of the provisions 
of subsections (g) and (h) of section 3679, Revised Statutes, as 
amended, 31 U. S. C. 665 (g) and (h), in the light of the recent 
amendment of subsection (g) by section 3 of Public Law 863, ap- 
proved August 1, 1956, 70 Stat. 783, 81 U. S. C. 665. These sub- 
sections read as follows: 

(g) Any appropriation which is apportioned or reapportioned pursuant to 
this section may be divided and subdivided administratively within the limits 
of such apportionments or reapportionments. The officer having administrative 
control of any such appropriation available to the legislative branch, the judi- 
ciary, or the District of Columbia, and the head of each agency, subject to the 
approval of the Director of the Bureau of the Budget, shall prescribe, by regula- 
tion, a system of administrative control (not inconsistent with any accounting 
procedures prescribed by or pursuant to law) which shall be designed to (A) 
restrict obligations or expenditures against each appropriation to the amount 
of apportionments or reapportionments made for each such appropriation, and 
(B) enable such officer or agency head to fix responsibility for the creation 
of any obligation or the making of any expenditure in excess of an apportion- 
ment or reapportionment. In order to have a simplified system for the admin- 
istrative subdivision of appropriations or funds, each agency shall work toward 
the objective of financing each operating unit, at the highest practical level, 


from not more than one administrative subdivision for each appropriation or 
fund affecting such unit. 

(h) No officer or employee of the United States shall authorize or create any 
obligation or make any expenditures (A) in excess of an apportionment or re- 
apportionment, or (B) in excess of the amount permitted by regulations 
prescribed pursuant to subsection (g) of this section. 


Subsection (g) requires the head of each agency, subject to the 
approval of the Director of the Bureau of the Budget, to establish 
a system of appropriation authorization control so as to restrict obli- 
gations or expenditures within the amount of budgetary apportion- 
ments or reapportionments and to fix responsibility for incurring 
any obligation or expenditure in excess thereof. Subsection ¢h) pro- 
hibits any officer or employee of the United States from authorizing 
or creating any obligation in excess of an apportionment or reap- 
portionment, or in excess of an amount permitted in an administra- 
tive allotment or suballotment thereof. 

These two subsections when considered in conjunction with each 
other, prior to the cited 1956 amendment, clearly were phrased and 
designed to insure that the officers and employees who actually dis- 
tribute appropriations into allotments and suballotments will be 
responsible for keeping them within the apportionments, and that 
the officers and employees who actually create obligations against 
appropriations will be responsible for observing the allotments and 
suballotments provided to them. 

Thus, the system of administrative appropriation control required 
to be established by departments and agencies provided for coexistent 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 223 


and independent responsibilities for appropriation apportionment 
allotments and subdivisions therof regardless of the extent of the 
latter. A violation of either one of the responsibilities necessarily 
constitutes a violation of the statute, subject to the penalties and 
reporting requirements provided in subsection 3679 (i) (1) and (2), 
81 U.S. C. 665 (i) (1) and (2). See 35 Comp. Gen. 356. It follows 
therefrom that if legal authority exists to centralize responsibility 
for appropriation apportionment control to high level officials, that 
is, allottees, and the further subdivision of funds through the use of 
allowances, without accompanying responsibility, it must be founded 
upon the referred-to amendment of subsection (g). 

Section 3 of the act approved August 1, 1956, amended subsection 
(g) quoted above by the addition of the last sentence. The effect of 
the sentence is to require agencies to simplify present allotment sys- 
tems for financial control of appropriations or funds with the 
“objective of financing each operating unit, at the highest practical 
level, from not more than one administrative subdivision for each 
appropriation or fund affecting such unit.” The amendment was 
enacted to carry out recommendation No. 13 of the Commission on 
Organization of the Executive Branch of the Government, set forth 
on page 36 of its report to the Congress dated June 20, 1955, House 
Document No. 192, 84th Congress, entitled “Budget and Accounting.” 
At page 35 of the report there is set forth a statement from our letter 
dated July 9, 1954, to the Chairman of the House Committee on 
Appropriations, as follows: 

It should be mentioned * * * that it becomes increasingly more obvious that 
the excessive use of detailed administrative allotments as the basis for admin- 
istering programs under appropriated funds is a significant factor in the con- 
fused and unsatisfactory situation with respect to financial control in the 
Department of Defense. The extent of the problem which the Department gen- 
erates for itself is illustrated by the fact that on a recent field inspection of 
One installation it was noted that over 10,000 individual allotments or admin- 
istrative subdivisions thereof had been established. Each individual allotment 
or administrative subdivision acquires legal status insofar as violation of section 
3679 of the Revised Statutes (the Anti-Deficiency Act) is concerned. 

In reporting out the bill which became the act of August 1, 1956, 
the Senate Committee on Government Operations stated (page 9, 
Senate Report No. 2265, 84th Cong.), regarding the amendment that 
“The making of numerous allotments which are further divided and 
suballotted to lower levels leads to much confusion and inflexibility in 
the financial control of appropriations or funds as well as numerous 
minor violations of section 3679, Revised Statutes, as amended (the 
Anti-Deficiency Act).” An identical statement was made by the 
House Committee on Government Operations (page 7, House Report 
No. 2734, 84th Cong.) on the amendment in reporting on a related bill. 

Thus, in accordance with the provisions of the 1956 amendment, 
departments and agencies are directed to discontinue the type of 
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appropriation contre] associated with subdivision of allotments into 
a multitude of pockets of obligational authority which cannot be 
exceeded, as a means of governing the rate of obligation, and to adopt 
other means as a basis of operating control. 

The system of appropriation control in the proposed regulation, 
whereby a small number of allotments would be distributed to high 
level officials of the Administration who would bear responsibility 
therefor, is in conformity with the provisions of the 1956 amend- 
ment to section 3679, Revised Statutes, as amended. Section 13 of 
Bureau of the Budget Circular A-34, makes provision for agencies 
to distinguish classifications or subdivisions below apportionment 
control levels from the allotments and suballotments established for 
the purpose of controlling apportionments pursuant to the provisions 
of the said statute. The proposal to authorize allottees to subdivide 
allotments into allowanees as a means of meeting their operating needs 
rather than to serve as an apportionment eontrol also conforms to the 
provisions of the statute. 

Accordingly, and in answer to your specific question, you are ad- 
vised that the creation of an obligation in excess of an allowance under 
the circumstances outlined herein need not be regarded here as a 
violation of section 3679, Revised Statutes, as amended. 


[B-132586] 


Disbursing Officers—State Department and Other Overseas 
Agencies—Appropriation Chargeable With Losses 


Losses which are incurred by overseas disbursing officers performing disbursing 
functions for the Department of State as well as for other agencies pursuant 
to authority delegated from the Department of the Treasury under section 4 of 
Executive Order No. 6166, but which cannot be related to the function of any 
partieular one or more of the agencies for which the disbursements are made, 
are required to be adjusted from the current appropriation of the Department 
of State available for the disbursing function at the time the adjustment is 
made, in the absence of a more specific appropriation for such adjustments; 
however, in the future disbursing losses may be considered as part of the cost 
of the disbursing function and considered in the determination of the reim- 
bursement charges assessed the agencies using the disbursing service. 


To the Secretary of State, October 7, 1957: 


The Assistant Secretary-Controller of your Department by letter 
of July 15, 1957, presents for our consideration a question arising 
from relief granted by our Office under the provisions of Public Law 
334, 84th Congress, approved August 9, 1955, 69 Stat. 626, 31 U.S. C. 
82a-1, to Miss Hulda Christiansen for a loss of $2,000 which occurred 
while she was serving as United States Disbursing Officer at Kabul, 
Afghanistan. 

Public Law 834 provides in pertinent part as follows: 


* * * Whenever it is necessary in the opinion of the Comptroller General to 
restore or otherwise adjust the account of any disbursing or accountable officer 
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or agent or former disbursing or other accountable officer for relief heretofore 
or hereafter granted under this Act, the amount of such relief shall, unless 
another appropriation is specifically provided therefor, be charged to the appro- 
priation or fund available for the expense of the disbursing or other account- 
able function at the time the adjustment is effected. 

‘Pursuant to the above provision, we requested that your Depart- 
ment furnish a citation to the appropriation or fund to be charged 
with the adjustment of the amount involved. The Assistant Secre- 
tary-Controller advised us by the letter of July 15 that while an 
adjustment appears necessary to clear Miss Christiansen’s account, 
your Department has no appropriation specifically available for such 
adjustments. Hence, it would appear that under the provisions cited 
above, the “appropriation or fund available for the expense of the 
disbursing or other accountable function at the time the adjustment 
is effected” must be charged with the adjustment. 

However, the letter of July 15 indicates that, while Miss Christian- 
sen and the other United States Disbursing Officers are employees of 
the Department of State, they act under delegations of authority from 
the Treasury Department in accordance with the provisions of section 
4, Executive Order No. 6166; that they receive and disburse moneys on 
behalf of other agencies of the Government as well as for the Depart- 
ment of State; and, that where services to the other agencies are suffi- 
ciently extensive to warrant reimbursement, charge is made therefor. 
The letter further indicates that the accountable balances of these 
disbursing officers are not generally identified by agency and hence it is 
impossible in this and similar cases to determine whether the losses 
are related to a Department of State function or to one of the many 
other agencies for which the United States Disbursing Officers perform 
disbursing services. In view of the above, the view is expressed that 
Department of State appropriations should not be held liable for losses 
experienced by the United States Disbursing Officers in such situations 
and our advice and assistance are requested to determine how relief 
for such losses should be treated. 

We recognize that there may be some inequity in charging Depart- 
ment of State appropriations in the circumstances here related. How- 
ever, since it is acknowledged that the losses involved cannot be related 
to the functions of any particular one or more of the many agencies for 
which the United States Disbursing Officers disburse, it is 
clearly equally inequitable to attempt to charge such losses against the 
funds of any particular agency. Nor does there appear any proper 
basis upon which the appropriations of the Treasury Department, 
except as one of the departments using the services of the United States 
Disbursing Officer, could be charged, that department having little 
control over the conditions under which the funds in foreign countries 
are safeguarded or disbursed. The situation arising under section 2 
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of Public Law 61, 83rd Congress, 67 Stat. 62, 31 U. S. C. 492b, men- 
tioned in the Acting Secretary’s letter, and that here involved are not 
considered comparable, since the account involved under Public Law 
61 to record gains and losses in the accounts of the disbursing officers 
arising from operations permitted by that act is wholly within the 
jurisdiction and centrol of the Treasury Department and does not 
directly involve the appropriations and accounts of other agencies. 

Nevertheless, and notwithstanding the possible equities involved, 
we are bound by the terms of Public Law 334, which provides in the 
absence of an appropriation specifically provided therefor, that the 
amount of the adjustment shall be “charged to the appropriation or 
other fund available for the expense of the disbursing or other ac- 
countable function at the time the adjustment is effected.” This 
phraseology clearly is intended to mean the appropriation of the 
department or agency to which the expenses of carrying on the par- 
ticular disbursing function are chargeable. It is understood from the 
Assistant Secretary’s letter that such expense in the instant case is 
charged to the funds of the Department of State with appropriate 
service charges to the agencies using its services where they are sufli- 
ciently extensive to warrant reimbursement. Accordingly, we have no 
alternative, in the absence of a more specific appropriation available 
for such charges, but to charge the amount of the adjustment to the 
applicable current appropriation of the State Department in this and 
similar cases, and we again request that a citation thereto be furnished. 
However, since the amounts of such adjustments properly may be 
considered as part of the costs of the disbursing function, we perceive 
no objection to so considering such amounts in the determination of the 
reimbursement charges assessed against agencies utilizing the services 
of the United States Disbursing Officers as indicated in the letter of 
July 15, and the distribution of such amounts to all of the utilizing 
agencies in the same manner as other costs are distributed. 


[B-132777] 


Military Personnel—Retired Pay—Advancement on Retired 
List—Permanent Grade—Rear Admiral 


A Navy captain who was transferred to the retired list and advanced to the rank 
of rear admiral but who continued on active duty may have the advancement 
on the retired list regarded as conferring on him the permanent grade of rear 
admiral, in consonance with the decision in McColl v. United States, deeided 
January 16, 1957, C. Cls. No. 187-56, and, therefore, the officer who served satis- 
factorily on active duty for two years as rear admiral is entitled to the active 
duty pay and allowances of rear admiral (upper half) under 16 U. S. ©. 5507 (e). 
B-68965, July 19, 1955, modified. 


To W. M. Martin, Department of the Navy, October 7, 1957: 


Your letter of July 11, 1957, with endorsements and enclosures, for- 
warded here by the Acting Judge Advecate General of the Navy, sets 
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forth your request for our decision whether Rear Admiral George J. 
Dufek, U. S. Navy, retired, is entitled to active-duty pay and allow- 
ances as a rear admiral (upper half) on and after July 1, 1957. 

Orders were issued on June 14, 1955, by the Chief of Naval Person- 
nel to Captain George J. Dufek, U. S. Navy, which, in pertinent part, 
provided that Captain Dufek would be placed on the retired list of 
the Navy effective June 30, 1955; and that, having been specially 
commended by the head of the executive department for the perform- 
ance of duty in actual combat, he was being transferred to the retired 
list with the rank of rear admiral but with entitlement to retired pay 
based on the rank of captain. The orders contained the express pro- 
vision that in the discretion of the Secretary of the Navy, Rear Admi- 
ral Dufek could be recalled to active duty either in the rank of captain 
or as a rear admiral, as provided in 34 U. S. C., 1952 Ed. 410n, the 
pertinent statutory provisions that were then in effect. The orders 
also further directed that upon being placed on the retired list of 
the Navy on June 30, 1955, he would continue on active duty, serving, 
subject to his consent, on such active duty as a rear admiral, U. S. 
Navy, retired. The record indicates that on June 30, 1957, Rear Ad- 
miral Dufek, U. S. Navy, retired, completed two years of continuous 
satisfactory active service in that grade. 

The question is whether Rear Admiral Dufek is entitled, effective 
from July 1, 1957, to active-duty pay and allowances as a rear admiral 
(upper half) under the provisions of 10 U. S. C. 5507 (e), providing 
as follows: 

Each officer holding a permanent appointment in the grade of rear admiral 
on the retired list who is entitled to the pay of the lower half of that grade 
and who, in time of war or national emergency, serves satisfactorily on active 
duty for two years in that grade or in a higher grade is thereafter entitled when 


on active duty to the basic pay and allowances of a rear admiral of the upper 
half. 


In answering such question we must consider whether we will ad- 
here to the conclusion reached in our decision of July 19, 1955, 
B-68965, on the case of Rear Admiral Joseph W. McColl, Jr., U.S. 
Navy, retired, or whether this Office will accept and henceforth fol- 
low the principle of the decision rendered by the Court of Claims on 
January 16, 1957, in favor of Rear Admiral McColl (AfcColl v. 
United States, C. Cls. No. 137-56). 

The conclusion reached in our decision of July 19, 1955, B-68965, 
in the case of Rear Admiral McColl—that he was not entitled to 
active-duty pay and allowances as a rear admiral (upper half) for 
the period April 1, 1947, to May 23, 1947, inclusive—was based on our 
view that his advancement, effective upon his retirement April 1, 
1945, to the rank of rear admiral on the retired list under the pro- 
visions of 34 U.S. C., 1946 Ed. 404(7), did not constitute an advance- 
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ment to the “permanent” grade or rank of rear admiral within the 
meaning and for the purposes of the act of April 8, 1946, 60 Stat. 86, 
34 U. S. C., 1946 Ed. 428. However, the Court of Claims in the 
decision of January 16, 1957, held that McColl’s advancement to the 
rank of rear admiral on the retired list conferred on him the “perma- 
nent” grade of rear admiral within the purview of the act of April 
8, 1946. 

The judgment in the M/cColl case has become final and since the 
Government’s position and views in the matter were fully presented 
to the court and carefully evaluated in its opinion which sets forth 
a reasonably sound basis for its conclusion, we have decided to follow 
the holding in the M/cCol/ decision of January 16, 1957, namely, that 
an advancement to the grade of rear admiral on the retired list under 
the provisions of 34 U. S. C., 1946 Ed. 404(7), conferred the “perma- 
nent” grade of rear admiral on the retired hist for the purposes of 
the act of April 8, 1946. 

The act of April 8, 1946, 60 Stat. 86, was repealed by section 53, 
act of August 10, 1956, 70A Stat. 641, 674, and the current statutory 
provisions corresponding to those repealed are now contained in 10 
U. S. C. 5507 (e) (70A Stat. 317), as to entitlement to active-duty 
pay and allowances as a rear admiral (upper half), and in 10 U.S. C. 
6487 (70A Stat. 418), as to computation of retired pay when on 
inactive duty. 

Rear Admiral Dufek is shown to have served satisfactorily on 
active duty in the grade of rear admiral during the period from July 
1, 1955, to June 30, 1957. Under the principle of the M/eColl decision, 
we therefore hold that Rear Admiral Dufek, effective from the date 
of his retirement on June 30, 1955, held a “permanent” appointment 
in the grade of rear admiral on the retired list and, since the period 
of national emergency proclaimed on December 16, 1950, (Presiden- 
tial proclamation No. 2914, 15 F. R. 9029), has not been terminated 
to date, Rear Admiral Dufek’s active-duty pay and allowance status, 
effective July 1, 1957, falls squarely within the scope of the provisions 
of 10 U. S. C. 5507 (e), quoted above. Accordingly, while on active 
duty, he is entitled to active-duty pay and allowances as a rear ad- 
miral (upper half), effective July 1, 1957. 


[B-133519] 


Military Personnel—Pay—After Expiration of Enlist- 
ment—Court-Martial Sentence Review 


Action of a general court-martial review board which did not affirm a Navy 
enlisted man’s bad conduct discharge but did affirm one of the charges of dis- 
obedience may not be regarded as an acquittal to entitle the member to pay and 
allowances after the expiration of his enlistment while he was in a confinement 
and restricted status. 
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A Navy enlisted man who, after expiration of his enlistment and while restricted 
to his station awaiting appellate review of a court-martial sentence of a bad 
conduct discharge, was assigned to the post control office to “perform duties of 
his rate” is entitled to pay and allowances for the period of such duty upon 
transfer to the Naval Reserve and release to inactive duty, and the member is 
entitled to a lump-sum payment for any accrued leave which had not been used 
on the date of normal expiration of enlistment, plus such leave as may have 
accrued during the period of duty after expiration of his enlistment. 


To the United States Navy Accounts Disbursing Officer, October 7, 
1957: 


Reference is made to your letter of June 5, 1957, with enclosures, 
transmitted here by the Judge Advocate General of the Navy, request- 
ing decision whether Roland L. Violette, YN3, 463 20 41, USN, is 
entitled to pay and allowances for the period beyond normal date of 
expiration of enlistment in the circumstances recited. 

It is stated that Violette enlisted in the Navy on August 11, 1952, 
for a period of 4 years. On the date of normal expiration of enlist- 
ment, August 10, 1956, Violette was being held pending trial by general 
court-martial for offenses committed on June 22, 1956. The general 
court-martial sentence adjudged September 14, 1956, awarded a bad 
conduct discharge only, Violette having been found guilty of the two 
charges for which tried. A service record entry shows that Violette 
was confined during the period August 13 to September 14, 1956, and 
that on September 14, the date of the court-martial sentence, his status 
was changed from confinement to restriction awaiting bad conduct 
discharge. On November 5, 1956, pursuant to authority of the Bureau 
of Naval Personnel, the enlisted man was released on leave without pay 
awaiting review of the general court-martial, and furnished trans- 
portation in kind to hishome. The board of review, on March 25, 1957, 
affirmed the finding of guilty of one of the charges (disobediency), 
ordered the dismissal of the other charge, and did not affirm the sen- 
tence of bad conduct discharge. The board of review further stated 
that since the accused was in a nonpay status from the expiration of 
his enlistment, they believed he had been sufficiently punished for his 
disobediency. It is also stated that although restricted to the station, 
Violette was assigned to the port control office to perform duties of his 
rate, and that, in a sense, it appears that he was restored to a duty 
status. Violette was released to inactive duty in the Naval Reserve 
on April 23, 1957. 

In view of such circumstances you request a decision concerning 
Violette’s entitlement to pay and allowances during all or any part of 
the period August 11 to November 5, 1956, and also, as to his entitle- 
ment to lump-sum settlement of accrued leave. 

It is the rule that the pay and allowances of an enlisted person 
whose term of enlistment expires while he is in confinement, await- 
ing trial by court-martial, terminate on the date of the expiration of 
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his term of enlistment unless he is acquitted, in which event pay and 
allowances accrue until he is diseharged. 30 Comp. Gen. 449. ‘his 
rule is subject to modification in those cases where an enlisted man, 
sentenced by a court-martial to dishonorable or bad conduct discharge, 
and who is retained in the service after the expiration of his enlist- 
ment, is released from confinement and “restored to duty pending 
completion of appellate review.” In the latter case the enlisted man 
is entitled to pay and allowances while performing duty after restora- 
tion to duty, even though, upon appellate review, the sentence of dis- 
honorable or bad conduct discharge is ordered executed. 33 Comp. 
Gen. 281. 

While the board of review did not affirm the court-martial sentence 
of discharge, it did affirm the finding and specification on charge II 
and, hence, Violette may not be regarded as having been “acquitted” 
so as to entitle him to any pay and allowances after expiration of his 
enlistment under the rule of 30 Comp. Gen. 449. 

It is stated, however, that the enlisted man was assigned to the port 
control office to “perform duties of his rate.” This statement indicates 
that such duty was directed by competent authority and, if the record 
be made to show that such is the case, the assignment may be regarded 
as a restoration to duty within the scope of 33 Comp. Gen. 281. You 
do not indicate the date that the enlisted man was assigned to duty 
in the port control office or the date of his release therefrom. How- 
ever, for the period of such duty, the enlisted man is entitled to the 
pay and allowances of his rank. Compare 36 Comp. Gen. 564. In 
addition, having been transferred to the U. S. Naval Reserve and re- 
leased to inactive duty in that status without discharge, he is entitled 
to lump-sum settlement for any accrued leave which had not been 
used on the date of normal expiration of enlistment plus such leave 
as may have accrued during the period of duty in the port contrel 
office. Compare 35 Comp. Gen. 666. 

Your questions are answered accordingly. 


[B-132600] 


Military Personnel—Aliens Discharged in the United 
States—Travel and Transportation Reimbursement—Home 
Selected in United States 


Travel and transportation allowances of alien members of the uniformed services, 
who at time of overseas enlistment have homes of record outside the United 
States, and who on separation from service select a home in the United States, 
are not governed by the act of June 30, 1950, 8 U. S. C. 1440 note, which qualifies 
honorably discharged aliens for permanent residence in the United States, but 
are governed by Joint Travel Regulations which limit travel and transportation 
allowances to an amount not to exceed the cost from the last duty station to the 
nearest port of embarkation, and, therefore, reimbursement for travel and trans- 


portatfon expenses for a greater distance to a home of selection in the United 
States may not be made. 
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To N. P. Hanna, Department of the Army, October 9, 1957: 


There was transmitted to us by first endorsement dated July 15, 1957, 
your letter of July 3, 1957, submitting a voucher in favor of Vladimir 
Rodovsky, RA 10812230, in the sum of $45.42, and requesting decision 
as to whether payment thereon is authorized. 

The circumstances shown are that Specialist 2d Class Rodovsky, an 
alien, enlisted in the United States Army on April 4, 1952, for 5 years 
under the provisions of the act of June 30, 1950, 64 Stat. 316, as 
amended by the act of June 19, 1951, 65 Stat. 89, 10 U. S. C. 621c. 
His home of record at time of enlistment was Southofen, Germany. 
The place of enlistment apparently was overseas. Upon separation 
from the service on April 3, 1957, at Fort Benning, Georgia, he and 
his wife traveled from that station to North Riverside, Illinois, the 
place selected by him as his home. Payment for the travel was lim- 
ited to the amount due for travel from Fort Benning, Georgia, to 
New Orleans, Louisiana, the nearest port of embarkation for travel 
to home of record. The amount claimed on the present voucher is 
for travel as actually performed by the enlisted man and his wife less 
the prior payment. You state that regulations currently do not au- 
thorize travel upon discharge to any point other than home of record 
or place of entry on active duty, and you express the opinion that 
this is inconsistent with paragraph 8, Special Regulations 615-120- 
15, which does not contemplate the return by the members such as 
the claimant to his home of record or place of entry on active duty. 

Ordinarily, doubtful claims of members no longer in active service 
should be submitted to our Claims Division for direct settlement. 34 
Comp. Gen. 241. However, in transmitting your letter here, the 
Chief of Finance requested that decision be rendered in order that 
remaining members in the same category may be advised of their 
rights to travel allowances prior to separation from the service. 

Paragraph 8, Special Regulations SR-615-120-15, dated December 
19, 1952, paraphrases section 4 of the act of June 30, 1950, 8 U. S. C. 
1440 note, mentioned above, by providing that any alien enlisted or 
reenlisted pursuant to that act who subsequently enters the United 
States pursuant to military orders shall, if otherwise qualified for 
citizenship, and after completion of five years or more of military 
service, if honorably discharged therefrom, be deemed to have been 
lawfully admitted to the United States for permanent residence within 
the meaning of section 324a of the Neutrality Act of 1940, as amended, 
8U.S. C. 724. 

Section 303a of the Career Compensation Act as amended, 37 U.S. 
C. 258, provides that under regulations prescribed by the Secretaries 
concerned, members of the uniformed services shall be entitled to 
receive travel and transportation allowances for travel under compe- 
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tent orders upon change of permanent station including, upon release 
from active duty, from last station to home or the place from which 
ordered to active duty. It further provides the Secretaries may 
authorize advance payments of travel and transportation allowances. 
Paragraph 4157-1b, Joint Travel Regulations, provides that a mem- 
ber who upon relief from active duty is entitled to travel allowances 
to home of record or the place from which ordered to active duty 
which is located outside the United States will be entitled to travel 
allowances as provided in paragraph 4159. Paragraph 4159-5 of the 
regulations provides that upon relief from active duty a member who 
is entitled to travel to a point outside the United States may be paid 
mileage to a port of embarkation without regard to actual perform- 
ance of travel. It further provides that when the place to which 
travel is authorized is east of 100 degrees west longitude but west of 
100 degrees east longitude, the Port of New York, New Orleans, or 
Norfolk, Virginia, whichever involves the lesser amount of land 
tiavel in the United States, will apply. 

In the present case, payment of mileage was made on that basis. 
Reimbursement for travel for the member’s wife also was made on 
the basis of travel between the same points after travel had been 
completed for a greater distance. Both payments appear correct. 
While the act of June 30, 1950, clearly contemplates residence in the 
United States, such act does not govern travel and transportation 
allowance of members of the uniformed services. Since, under con- 
trolling law and regulations, the member was entitled to no greater 
travel and transportation allowances for himself and his dependent 
than from his last station to the nearest port of embarkation, no en- 
titlement exists for the payment of travel and transportation allow- 
ances for a greater distance to a home of his selection in the United 
States. Payment on the voucher not being authorized, it will be 
retained here. 

[B-77341] 


Military Personnel—Per Diem—Disestablished Fleet Logis- 
tics Support Wings—Successor Squadrons—Order Issuance 


Although members of the uniformed services serving in the newly constituted 
Fleet Tactical Squadrons and Naval Aircraft Ferry Squadrons are no longer 
serving with the disestablished Fleet Logistics Support Wings which were 
experessly designated in section 303 (d) of the Career Compensation Act of 
1949, 37 U. S. C. 253 (d), to entitle the members to per diem when away from 
their duty stations, without the issuance of orders for specific travel, the duties 
of the present assignment and the conditions under which performed are similar 
and a continuation of the duties of the former Fleet Logistics Support Wings 
so that the per diem provisions of section 303 (d) may be considered applicable 
to the same extent. 


To the Secretary of the Navy, October 14, 1957: 


Reference is made to letter of August 23, 1957, from the Assistant 
Secretary of the Navy (Financial Management), requesting decision 
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whether the provisions of section 303 (d) of the Career Compensation 
Act of 1949, 63 Stat. 815, 37 U. S. C. 253 (d), which authorize the 
payment of a per diem in lieu of subsistence to members of the uni- 
formed services on duty with or under training for the military Air 
Transport Service, Marine Corps Transport Squadrons, or Fleet 
Logistics Support Units and away from their duty stations without 
the issuance of orders for specific travel, may be considered applicable 
to members of Fleet Tactical Support Squadrons and Naval Aircraft 
Ferry Squadrons, those groups being successors to recently dis- 
established Fleet Logistics Support Wings. 

It is stated that Fleet Logistics Support Wings were disestablished 
on July 15, 1957, and that certain of the squadrons of those wings were 
assigned to the Pacific Fleet, the Atlantic Fleet, or the Naval Forces, 
Eastern Atlantic and Mediterranean, and redesignated Fleet Tactical 
Support Squadrons and Naval Aircraft Ferry Squadrons. The 
duties performed by such redesignated squadrons are stated to be of 
the same general type as previously performed, providing emergency 
delivery, on demand, of critical personnel, material, and special 
weapons in response to the needs of the various fleet commanders, 
but differing primarily in that they will not be utilized for predict- 
able rountine supply and resupply operations. It is stated further 
that operations will require the same type of flying, with frequent 
lengthy absences from normal bases as was the case when the squad- 
rons were assigned to the Fleet Logistics Support Wings. 

Since the provisions of section 303 (d) of the Career Compensation 
Act are of similar import to those appearing in section 12 of the Pay 
Readjustment Act of 1942, as amended by section 203 of the act of 
August 2, 1946, 60 Stat. 859, 37 U. S. C. (1946 Ed.) 112, pertaining to 
personnel on duty with or training for the Naval Air Transport 
Service, it appears that the legislative intent in the matter was to 
restate in effect the provisions of the earlier act and expand their 
application to other flying groups of the military services required 
by their assignments to perform corresponding duties. While the 
Military Air Transport Service, Marine Corps Transport Squadrons, 
and Fleet Logistics Support Units were expressly designated in the 
1949 act for that purpose, it would not appear that that legislative 
intent would be violated by a consideration that the application of 
the provisions of section 303 (d) would remain unchanged with 
respect to squadrons attached to one of such groups which, upon its 
disestablishment, were redesignated and assigned to duties with re- 
quirements and service conditions similar to those to which previously 
subject. . 

Although personnel now serving in the newly constituted Fleet 
Tactical Support Squadrons and Naval Aircraft Ferry Squadrons 
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are no longer serving with Fleet Logistics Support Wings, it is indi- 
cated that their duties under the present assignment, and the condi- 
tions under which those duties are performed, are to a large extent 
similar to and a continuation of those in the former assignment. 
Under such circumstances, the provisions of section 303 (d) of the 
Career Compensation Act may be considered applicable to the extent 
that they were applicable while the squadrons served with the Fleet 
Logistics Support Wings. Compare 27 Comp. Gen. 784. 


[B-119312] 


Military Personnel—Retired Pay—State National Guard 
Service—Hedden v. United States 


Under the decision in Hedden v. United States, decided July 12, 1957, (C. Cls. 
No. 156-55), only active duty training performed as a member of a State Na- 
tional Guard under the Dick Act of 1903, 32 Stat. 775, as distinguished from pe- 
riods of mere membership in a State National Guard, may be included in deter- 
mining the number of years of active service in computing retired pay under 
method (b) in section 511 of the Career Compensation Act of 1949, 37 U. S. C. 
811. 


To Robert F. Klepinger, October 14, 1957: 


There is presented in your letter of July 22, 1957, your request, as 
attorney for Major Price W. Beebe, United States Army, retired, 
that we reeonsider and review the action taken in General Accounting 
Office settlement dated February 28, 1955, disallowing his claim for 
additional retired pay believed due him, effective from October 1, 
1949, under authority of section 511 of the Career Compensation Act 
of 1949, as amended, 37 U. S. C. 311. Your request is based on the 
decision rendered July 12, 1957, by the Court of Claims in the case of 
Willis A. Hedden v. United States, C. Cls. No. 156-55. 

The sole issue presented to the court in the Hedden case was whether 
the three 10-day periods of “active duty training” performed by 
Hedden as an enlisted member of the National Guard of Indiana in 
the months of July 1911, July 1912 and July 1913, under authority of 
the Dick Act of 1903, 32 Stat. 775, as amended, constituted “active 
service” for the purpose of computing his retired pay under method 
(b) in section 511 of the Career Compensation Act of 1949, 63 Stat. 
829, as amended, 37 U.S. C. 311. 

Section 511 of the 1949 law, effeetive October 1, 1949, preseribes 
two methods for the computation of the retired pay of those members 
of the uniformed services theretofore retired for reasons other than 
for physical disability. Under method (a), monthly retired pay is 
prescribed “in the amount authorized * * * by provisions of law in 
effect on the day immediately preceding the date of enactment” of 
that act. Method (b), in section 511, prescribes “monthly retired 
pay * * * equal to 214 per centum of the monthly basic pay of the 
highest federally recognized rank, grade, or rating * * * satisfac- 
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torily held * * * and which such member, former member, or person 
would be entitled to receive if serving on active duty in such rank, 
grade, or rating, multiplied by the number of years of active service 
creditable to him.” Section 511 also expressly provides that for the 
purpose of computing retired pay under method (b) “fractions of 
one-half year or more of active service shall be counted as a whole 
year” and that in no case “shall such retired pay * * * exceed 75 per 
centum of the monthly basic pay upon which the computation is 
based.” The third proviso in section 511 expressly defines the term 
“active service” for the purposes of that section. The benefits of 
section 511 were also extended (see section 411 of the act, 63 Stat. 
823, 37 U. S. C. 281) to any member of the uniformed services there- 
tofore retired by reason of physical disability, provided that an elec- 
tion was made by such member within a 5-year period from the effec- 
tive date of Title IV of the 1949 law, 37 U. S. C. 271, to have his 
retired pay computed by one of the two methods contained in section 
511. 

In Colonel Hedden’s case, the election which he made under au- 
thority of section 411 entitled him to have his retired pay computed, 
effective from October 1, 1949, in the manner prescribed in method 
(b), section 511. Excluding the three 10-day periods of his active 
duty training as an enlisted member of the Indiana National Guard, 
Colonel Hedden was being credited by the Department of the Army 
with a total of 28 years, 5 month, and 12 days’ active service and with 
approximately 4 years, 11 months, and 9 days’ inactive National 
Guard service. Thus, Colonel Hedden had a total of more than 30 
cumulative years of service for the purpose of determining, under 
the provisions of section 511, the amount of monthly basic pay that 
he would have been entitled to receive as a colonel if then serving on 
active duty. Therefore, under the formula prescribed in method (b), 
section 511, and based on a factor of 28 (representing 28 years, 5 
months, and 12 days’ active service) his retired pay was computed, 
effective from October 1, 1949, at the rate of 214 per centum times the 
monthly basic pay of a colonel with over 30 cumulative years’ service 
times 28. The factor “28” represented the number of years of active 
service creditable to him. 

The holding in the Hedden decision of July 12, 1957, that the three 
10-day periods of active duty training which the plaintiff had per- 
formed as an enlisted member of the National Guard of Indiana in 
the years 1911, 1912, and 1913, constituted “active service” for the 
purposes of section 511 of the 1949 act, increased the total of Colonel 
Hedden’s creditable active service from 28 years, 5 months, and 12 
days, to 28 years, 6 months, and 12 days. Since this increase served 
to bring him within the scope of the first proviso in section 511, he 
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thereupon became entitled to use a factor of 29 (representing 28 years, 
6 months, and 12 days of creditable active service) as the number of 
years of active service creditable to him in computing his retired pay 
under method (b)—2'% per centum times the monthly basic pay 
of a colonel with over 30 cumulative years of service times 29. It is 
quite clear that if the court had ruled that the entire period of Colonel 
Hedden’s membership in the National Guard of Indiana constituted 
creditable “active service” for the purposes of section 51l—as you 
seem to contend—then it would not have been necessary for the court 
to give particular consideration to the three 10-day periods of active 
duty training, since in such a case, and without the need to include 
those three 10-day periods of active duty training, Colonel Hedden 
would have been entitled to use a factor of 30 (the maximum factor 
possible under the 75 per centum restriction contained in the second 
proviso of section 511) in computing his retired pay under method 
(b). Inasmuch as the decision of July 12, 1957, expressly holds that 
Colonel Hedden is entitled to recover “his retired pay based on 29 
years of service” it is apparent that only actual active service, as dis- 
tinguished from periods of mere membership in the National Guard, 
may be used in determining the factor representing the number of 
years of active service creditable for the purpose of computing retired 
pay in accordance with the formula prescribed in method (b), section 
511 of the 1949 law. 

In the instant case, information received from the Department of 
the Army shows that Major Price W. Beebe has 27 years and 6 days 
of creditable active service and 7 years, 23 days of inactive service, 
making a total of over 30 cumulative years of service which may be 
counted by him for the purpose of determining his monthly basic pay 
under method (b), section 511. The above total of over 30 cumulative 
years of service which is being credited to Major Beebe apparently 
includes all the “active” and “inactive” periods of service performed 
by him under authority of the Dick Act of 1903 and prior to date of 
enactment of the National Defense Act of 1916, 10 U. §. C. 602. 
Under the rule of the Hedden decision of July 12, 1957, and the for- 
mula prescribed in method (b), section 511 of the Career Compensa- 
tion Act of 1949, Major Beebe’s retired pay is required to be computed 
at the rate of 214 per centum times the monthly basic pay ef a major 
with over 30 cumulative years of service times 27 (representing 27 
years and 6 days of creditable active service). It does not appear 
frem your letter of July 22, 1957, that Major Beebe had any period of 
active service in the National Guard for which he has not been given 
full credit in determining the amount of retired pay to which he would 
be entitled under method (b), section 511 of the 1949 law. Also, it 
further appears that the amount of retired pay that would be due 
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him if computed under method (b) of section 511 is less than the 
amount he is entitled to receive and which he has been receiving 
effective from October 1, 1949, computed on the basis and at the rate 
authorized in pertinent laws which were in effect on September 30, 
1949, plus all subsequent increases thereto. 

Accordingly, the disallowance of Major Beebe’s claim in General 
Accounting Office settlement dated February 28, 1955, is found to be 
correct and is sustained. 


[B-132428] 


Military Personnel—Medical and Dental Officers—Con- 
structive Service Credit—Reserve Membership While Serv- 
ing as Intern 

An Army Medical Corps officer who attended medical school for four years and 
trained as an intern for two years, during which two-year period he was also a 
member of the Army Reserve on inactive duty, is entitled, under section 202 
(a) (7) of the Career Compensation Act of 1949, 37 U. S. C. 233 (a), to a con- 
structive service credit of four years, based on his four years in attendance at 


medical school, which period may not be reduced on account of Reserve mem- 
bership during subsequent internship. 


To J. A. Stewart, Department of the Army, October 14, 1957: 


In a letter dated June 18, 1957, forwarded by first endorsement of 
the Chief of Finance, Department of the Army, you requested an ad- 
vance decision regarding the right of Colonel James H. Gordon, 
Medical Corps, U. S. Army, to be credited with additional (construc- 
tive) service in the computation of his pay. Your request involves 
the meaning and application of clause (7) of section 202 (a) of the 
Career Compensation Act of 1949 as added by section 2 of the act of 
April 30, 1956, 70 Stat. 121, 37 U. S. C. 233 (a) (7). 

It is stated that Colonel Gordon attended medical school from Sep- 
tember 1930 to May 29, 1934, and served as an intern for two years, 
beginning July 1, 1934, and ending June 30, 1936. During the period 
of his internship, however, Colonel Gordon was a member of a reserve 
component not on active duty. 

Section 202 (a) of the Career Compensation Act of 1949, 63 Stat. 
807, 37 U. S. C. 233 (a), sets forth (in six clauses) the classes of serv- 
ice creditable in the computation of basic pay of members of the uni- 
formed services and section 2 of the act of April 30, 1956, added to 
section 202 (a) a new category of service which may be credited to 
such members for pay purposes by adding a seventh,clause which is, 
in part, as follows: 

(7) For each officer of the Medical Corps or the Dental Corps of the Army 
or Navy, each officer of the Air Force designated as a medical or dental officer, 
and each officer of the Public Health Service commissioned as a medical or 
dental officer, 4 years; and for each such medical officer who has completed one 
year of medical internship or the equivalent thereof, one additional year ; except 


that the service authorized to be credited tu an officer under this clause shall 
be reduced by the amount of any service otherwise credited under this section 
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which covers any part of the period of the officer’s professional education or 
internship; and * * * 

Colonel Gordon has been credited with 3 years’ constructive service, 
computed by deducting from the gross constructive service credit of 
5 years his 2 years’ service as a reservist, such reserve service having 
been credited under another clause of section 202 (a) of the Career 
Compensation Act of 1949. 

A military pay order has been submitted to you with the request 
that Colonel Gordon be credited with 4 years’ constructive service for 
purposes of determining his basic pay. It is Colonel Gordon’s con- 
tention that the gross credit of 5 years should not be reduced in excess 
of 1 year since he was not a reservist during any part of his 4 years 
in medical school. It is apparent that if he had interned for 1 year 
instead of 2, only 1 year of the 2 years of reserve service in quest?on 
would be for deduction from the gross credit of 5 years’ constructive 
service. He apparently feels that since his second year of internship 
does not enter into the computation of the gross constructive service 
credit, his reserve service during that second year should not be de- 
ducted from that gross credit. 

Although the intent ef a statute is to be aseertained chiefly from 
the words used in the statute, the intent of the legislation is para- 
mount and it is a well-established rule of statutory construction that 
the operation of a statute must be restricted within narrower limits 
than the wording imports where the literal meaning would cover 
cases not intended by the legislative body. Brewer v. Blougher, 14 
Pet. 178; United States v. American Bell Telephone Company, 159 
U. S. 548; Holy Trinity Church v. United States, 143 U. S. 457; 6 
Comp. Gen. 288 ; 17 id. 736 ; 19 id. 516. 

A review of the legislative history of H. R. 9428, the bill which 
became the act of April 30, 1956, reveals that Congress intended to 
place medical and dental officers in a position comparable to their 
line officer contemporaries. On page 8 of Senate Report No. 1756, 
84th Congress, dated April 16, 1956, it is said that: 

* * * By recognizing the period of professional education for longevity pay 
purposes, medical and dental officers would be in the same pay bracket for their 
grade as their line officer contempararies who entered military service at the 
ae. es as the medical and dental officers entered their professional 
See also comments on the floor of the House by Congressmen Kilday 
and Arends, 102 Congressional Record 3372 and 3375 (March 2, 1956) ; 
analysis of H. R. 9428 on page 10 of House Report No. 1806, 84th 
Congress; and pages 4, 14 and 44 of the hearings on H. R. 9428 before 
the Senate Committee on Armed Services. Thus, if the intent indi- 
cated by the hearings and reports is to be given full effect, it would 
appear that Colonel Gordon should be given credit for four years’ 
constructive service, since a mere 3-year credit will leave him one year 
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behind his line officer contemporaries who entered military service 
at the same time as he entered medical school. 

In connection with the phrase in the statute which authorizes cer- 
tain service otherwise credited to be deducted from the gross con- 
structive service credit, we note the following explanation (relating 
to section 2 of the act of April 30, 1956) in Senate Report No. 1756, 
at page 11: 

* * * A physician who had a military internship could not count such service 

twice under this section. Likewise, a person who had been a member of a 
Reserve component (not on active duty) while in medical school or while under- 
going a civilian internship could not count such period twice for pay purposes 
under this section. 
The intent is plain that a year of constructive service for completing 
a medical internship will not be given to an officer who completes his 
internship while he is a member of the uniformed services, whether he 
is on active duty or not. It seems reasonably clear, however, that it 
was also intended that if an officer did not hold such membership 
during any portion of the period of his attendance at medical or dental 
school he should be given a 4-year constructive service credit by reason 
of his medical or dental education. Compare the answer to question 
8 (c) in decision of August 23, 1956, 36 Comp. Gen. 146, 154. Hence, 
it is our view that Colonel Gordon is entitled to a 4-year constructive 
service credit for pay purposes. Accordingly, you are authorized to 
pay him on that basis. 


[B-133617] 


Contracts—Experiment and Development Work—Fixed 
Price—Increased Costs 


A contractor who, pursuant to an experimental and development undertaking, 
executed a negotiated fixed-price contract rather than a cost-reimbursable type 
contract after assuring the contracting agency that he could meet the specifica- 
tion weight requirements, which were subsequently relaxed to permit acceptance 
of the model as ultimately offered, is not entitled on the basis of the alleged 
impossibility of meeting the original weight limitation to an amount greater than 
the fixed price. 

Where both parties to a fixed-price contract were aware, prior to award, that a 
considerable amount of experimental work was necessary in order to perfect a 
model complying with the minimum requirement of the specifications, the fact 
that the weight limitation had to be subsequently relaxed to permit acceptance 
of the model ultimately offered may not be regarded as mutual mistake or mis- 
apprehension of fact to entitle the contractor to an amount greater than the 
price. 


To Walter F. Pettit, October 14, 1957: 


Reference is made to your letter of August 23, 1957, transmitting a 
supplemental brief in support of the claim of your client, Century 
Engineers, Inc., for $61,902.24, plus 10 percent profit, representing 
extra or additional costs incurred in the performance of contract NOas 
53-012-f, dated October 23, 1952, and requesting review of the claim 
which was disallowed by us on March 14, 1957. 
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Contract NOas 53-012-f provided for the design, development, 
manufacture, test and furnishing of two experimental model long- 
range pilot seats, and for the manufacture and delivery by the con- 
tractor of two preproduction models of such seats. By its terms, 
Century Engineers, Inc., further agreed to furnish the Government 
with certain pertinent engineering reports, along with a complete 
set of vandyke manufacturing drawings for the preproduction seats, 
to be made, with certain noted modifications, in accordance with 
Bureau of Aeronautics Experimental and Development Specification 
XAE-69, issued 21 August 1951. One of the principal conditions of 
the contract was that the seat would not exceed 50 pounds in weight. 
The consideration stipulated for the above services was $19,866.90, 
which amount subsequently was revised to cover authorized changes 
in the scope of the contract work. 

The contractor, your client, failed to meet the 50-pound weight 
limitation established by the contract, its nearest approach thereto 
being an experimental seat weighing 6414 pounds, which eventually 
was approved by the Bureau of Aeronautics, Department of the Navy, 
on March 29, 1954. After the continuance of still further tests, the 
Bureau of Aeronautics on February 17, 1955, determined that the con- 
tractor then had achieved his “optimum point” in the design of this 
seat, and thereupon authorized him to fabricate the two preproduc- 
tion models. 

On March 17, 1955, the contractor formally requested an amend- 
ment to the contract to provide for the payment to him of additional 
performance costs, then estimated at $56,388.88. The principal basis 
for its request was that it was “impossible to develop such a seat 
within the performance specification and configurations required by 
the contract.” These claimed extra costs subsequently were reduced 
by him to $49,778.86. 

Thereafter the Bureau of Aeronautics made a cost analysis of the 
job which indicated that a claim for $40,000 additional might be jus- 
tified as the basis for a possible amendment to the contract under 
Title II of the First War Powers Act, 50 U. S. C. 611, and, accord- 
ingly, a proposed amendment for $40,000 was cleared with the con- 
tractor, and then submitted to the contracting officer for final 
execution. This official, however, refused to sign the proposed amend- 
ment on the grounds that (1) the National defense would not be 
facilitated by allowing the instant claim, (2) there was no scarcity 
of the type of services covered by this contract, and (3) the Federal 
procurement program would not be expedited owing to the fact that 
the pilot seat developed by your client would not be placed in pro- 
duction. 

It is your contention, in substance, that (1) the 50-pound weight 
limitation established by the contract and specifications for the type 
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of long-range pilot seat required was impossible for accomplishment; 
(2) the specifications, allegedly being unworkable, are therefore defec- 
tive, and (3) the present contract was entered into under a mutual 
mistake of fact, both parties believing that a pilot seat of this kind 
could be manufactured within the weight limitation specified. As 
indicative of the Government’s alleged error in preparing the perti- 
nent specifications, you refer to certain authorized amendments thereto 
affecting the general design and manufacturing plans for the seat, and 
point out that a pilot seat weighing 6414 pounds eventually was ac- 
cepted by the Government as complying with the principal require- 
ments of the specifications. 

Concerning your contentions, generally, our records show that under 
date of September 12, 1951, the Bureau of Aeronautics solicited fixed- 
priced bids from 13 different sources on the development of a pilot’s 
seat to be made in accordance with the Bureau’s “Experimental and 
Developmental” Specification XAE-69, which fixed a maximum 
weight limitation of 50 pounds. On October 12, 1951, your client, 
Century Engineers, Inc., submitted a proposal of $21,887.90, the fifth 
highest among eight bidders, which was accompanied by a letter of 
that date stating, “from our experience in the design of pilot seats we 
are confident that the weight requirement of fifty pounds can be met.” 
[Italics supplied.] The Technical Section of the Bureau of Aero- 
nautics, at the time, recommended acceptance of Century’s bid for the 
reason that its engineering proposal was considered the most prom- 
ising of the eight received. During August 1952 your client submit- 
ted a new bid price of $27,980.55 for the job. During the course of 
subsequent negotiations, Century was offered a cost-reimbursement 
type of contract, obviously to protect it in an experimental undertak- 
ing of this character, which it flatly rejected. Thereafter, negotiated 
fixed-price contract NOas 53-012-f, for $19,866.90, was entered into 
with the company on October 23, 1952, calling for the design, develop- 
ment, manufacture and test of the pilot seat described. 

From the foregoing, it is plainly evident that the contractor was 
fully aware of the experimental nature of the work covered by the 
contract and specifications, and that many months prior to the final 
award made on October 23, 1952, your client was given full oppor- 
tunity to acquaint and familiarize itself with the specification require- 
ments for this seat which were essentially performance specifications, 
which left the details of design, construction, and materials largely 
to the contractor. Despite the alleged impossibility of complying 
with the specification requirement as to weight, the record contains 
incontrovertible proof that the contractor willingly assumed its con- 
tractual obligations on a fixed-price basis, after assuring the con- 
tracting agency that it was “confident” it could meet the weight 
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requirement specified. In the cireumstances, since Century unquali- 
fiedly rejected a cost-reimbursement type of contract which had previ- 
ously been offered it—and which would have been more appropriate— 
for this concededly experimental undertaking, and since the weight 
requirement was relaxed to permit the acceptance of the seat as ulti- 
mately offered and payment therefor was made at the contract price, 
the alleged impossibility of meeting the original weight limitation 
appears to furnish no sound basis for allowance of a greater price. 

Furthermore, the record shows that both parties to this contract 
were fully aware, prior to the award, that a considerable amount of 
experimental work would be required in order to perfect a satisfactory 
pilot seat complying in all material respects with the minimum re- 
quirements of the specifications. Hence, it cannot properly be said 
that the parties were laboring under a mutual mistake or misappre- 
hension of fact at the time the instant contract was awarded by assum- 
ing that a pilot seat complying with the specifications could be 
manufactured within the weight limitation specified. This obviously 
was an experimental undertaking, however difficult, which the contrac- 
tor voluntarily and readily assumed, at a fixed price which, at the 
conclusion of its efforts, was considered as earned even though the 
original objective was not fully achieved. 

Unlike the court and Office decisions cited in your briefs, the pres- 
ent specifications described work or services which were plainly de- 
scribed as “Experimental and Developmental” in character. So, even 
conceding that previous design and manufacturing processes had 
failed to produce a long-range pilot seat as specified, weighing only 
50 pounds or less this was a fact within the knowledge of the parties 
and was one of the considerations leading to the execution of the con- 
tract. By submission of proposals in response to the Government’s 
invitations for this product, Century offered to produce, and also, to 
satisfactorily test a pilot seat which would meet the performance re- 
quirements set out in the specifications, and would weigh not more 
than fifty pounds. The terms and nature of the Government’s request 
for proposals clearly negative any representations by it that the de- 
sired objective could certainly be met, and all risk of impossibility 
was, we believe, assumed by the contractor. Where, as in this case, 
the record unequivocally shows the promisor voluntarily assumed the 
risk of impossibility of performance, there would be substantial 
grounds to hold that no payment had been earned; where full pay- 
ment has been made on the basis of modification of the requirements 
to conform to the result actually achieved, we can see no proper 
ground for payment of a greater amount because the difficulties en- 
countered were greater than anticipated. 

The settlement of March 14, 1957, is therefore sustained. 
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[B-132897] 


Alaska—Effect of Territorial Legislative Enactments on Fed- 
eral Fund—Schedule “‘C’”—Mental Health Proceedings 


Although the Territory of Alaska in the enactment of its mental health program 
legislation provided for payment of fees and expenses for judicial proceedings 
from the schedule “C” fund, similar to 48 U. 8. C. 47, which was repealed pur- 
suant to section 301 of the Alaska Mental Health Enabling Act of 1956, 48 
U. 8S. C. 46-1, any action by the Territory with respect to the schedule “C” 
fund, which is made up of receipts authorized by the Congress to be used rather 
than to be deposited into the Treasury and vyhich is, therefore, to be regarded 
as appropriated funds, would be inconsistent with Article 1, Section 9, Clause 
7 of the Constitution, hence, the schedule “‘C” fund is not subject to expendi- 
ture by the Territorial legislature. 


Section 102 of the Alaska Mental Health Enabling Act of 1956, which confers 
responsibility for the care of committed mental patients on the legislature of 
Alaska does not carry with it the responsibility for prior commitment expenses 
nor authorize the Territory to increase fees of commissioners, jurors, and wit- 
nesses otherwise payable from schedule “C” funds; therefore, schedule “C” 
funds which were heretofore available for incidental expenses of the court, in- 
cluding commitment proceedings, may continue to be used for expenses incident 
to insanity proceedings. 


To the Director of the Administrative Office of the United States 
Courts, October 15, 1957: 


Your letter of August 9, 1957, submits for our decision questions 
concerning the control of moneys in the Alaska schedule “C” fund and 
the disbursement therefrom in connection with legislative changes by 
the Congress and the Territory of Alaska respecting the mental health 
program in that territory. 

Your letter states that United States Commissioners in Alaska con- 
duct insanity hearings, and that the expenses of these hearings have 
been paid from the schedule “C” fund when vouchers for the fees of 
Commissioners, jurors, and witnesses and mileage necessarily traveled 
by them have been audited and approved by the United States Judges 
for the respective divisions. Payment from the fund and in the man- 
ner stated was authorized by section 8 of the act of January 27, 1905, 
33 Stat. 619, 48 U.S. C. 47. 

The Alaska Mental Health Enabling Act, Public Law 830, 84th 
Congress, approved July 28, 1956, 70 Stat. 709, 48 U. S. C. 46-1 note, 
transferred the authority to regulate mental health treatment in 
Alaska to the Territorial Legislature. Section 101 of,the act, 48 U. S. 
C. 46-1, authorizes the Territorial Legislature to enact such laws 
on the subject as it may deem appropriate and provides that such 
legislation may supersede any of the acts cited in section 301, 48 U. S. 
C. 46 note. 48 U. S. C. 47 is included in the acts cited in section 301 
and by proclamation of the Acting Governor of Alaska, effective July 
1, 1957, issued pursuant to section 301, he declared 48 U. S. C. 47 re- 
pealed. Section 102, 48 U. S. C. 46-2, authorized the Territorial Legis- 
lature, in carrying out section 101, to “confer upon United States 
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commissioners, as ex-officio probate judges, and upon the United States 
District Court for the Territory of Alaska, such jurisdiction, func- 
tions, and duties as it may deem appropriate for such purpose.” 

Pursuant to the authority of Public Law 830, the Territory of 
Alaska enacted legislation, 87 S. L. A. 1957, to institute the mental 
health program. Section 129 thereof provides for payment of fees 
and expenses for judicial proceedings which is basically a reenactment 
of 48 U. S. C. 47 so far as the Federal code provision pertained to 
payment of expenses from the schedule “C” fund. 

The questions presented for our decision are: 


1. Whether Fund “C’ was made subject to expenditure by the Territorial 
Legislature and its agencies. 


2. The fund from which the expenses of insanity hearings and the associated 
proceedings shall be paid if the answer to the foregoing is in the negative. 

Your letter points out that if Fund “C” is available to the Terri- 
torial Legislature then, presumably, the Legislature may change the 
fees now being paid and which have been fixed by the Director of the 
Administrative Office under the authority of 48 U.S. C. 25; and that, 
in this event, presumably the Legislature could add new fees and could 
encumber Fund “C” which has been considered in the nature of ap- 
propriated funds. 

Section 9 of the act of August 24, 1912, 37 Stat. 514, as amended, 48 
U.S. C. 77, creating a legislative assembly for the Territory of Alaska, 
provides that the legislative power of said Territory shall extend to 
all rightful subjects of legislation not inconsistent with the Constitu- 
tion and laws of the United States. Since the schedule “C” fund is 
an authorization to use receipts which otherwise would be for deposit- 
ing into the Treasury as miscellaneous receipts, it is in the nature of 
an appropriation (29 Comp. Gen. 318) and, therefore, such fund may 
not be viewed as subject to expenditure by the Territorial legislature. 
Any action by that body in regard thereto would be inconsistent with 
Article 1, Section 9, Clause 7, of the Constitution. Hence, Question 
No. 1 must be answered in the negative. However, we do not view 
the use of the schedule “C” fund for otherwise proper judicial com- 
mitment proceeding expenses as dependent upon section 129 of 87 
S. L. A. 1957. 

Section 102 of Public Law 830, 84th Congress, provides: 

In carrying out section 101, the Territorial legislature is authorized to confer 
upon United States commissioners, as ex-officio probate judges, and upon the 
United States District Court for the Territory of Alaska, such jurisdiction, 
functions, and duties as it may deem appropriate for such purpose. 

The Senate Committee on Interior and Insular Affairs, in report- 
ing H. R. 6376 (enacted as P. L. 830), Senate Report No. 2053, 84th 
Congress, made the following statement in the sectional analysis of 
the report on the bill as amended: 
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* * * Because the court was created by act of Congress, and because the 
commissioners are, technically, Federal officers, section 102 is designed to 
remove any doubt that Alaska’s authority under section 101 will permit their 
utilization. Since there are only 4 Federal judges in the 550,000-odd square 
miles of the Territory, it will be necessary for the 15 commissioners to have 
certain judicial powers in the administration of the program. Under present 
law, the commissioners now serve as judges in the compulsory jury-trial com- 
mitment proceedings. 


Under the referred-to “present law,” namely, 48 U. S. C. 47, all the 
compensation, mileage, fees, and all other expenses and outlays in- 
cident to the proceedings were paid in the same manner and from the 
same fund (schedule “C” fund) as the incidental expenses of the 
court. H. R. 6376, as it passed the House, set forth commitment pro- 
cedures and included therein a section 129 substantially similar to 
section 129 of 87 S. L. A. 1957, and to 48 U. S. C. 47. The bill was 
amended by the Senate to omit therefrom the detailed commitment 
procedures and substitute in lieu thereof the present sections 101 
and 102 of Public Law 830. While legislative history is replete with 
reasons for placing the responsibility upon the Territory of Alaska 
for enacting its own commitment procedures there is no indication 
therein that any change was intended to be made in the financing of 
judicial commitment proceedings so as to require the costs thereof to 
be borne by the Territory of Alaska. This is emphasized in the 
title of Public Law 830 which reads as follows: 


To confer upon Alaska autonomy in the field of mental health, transfer from 
the Federal Government to the Territory the fiscal and functional responsibility 
for the hospitalization of committed mental patients, and for other purposes. 
[Italics supplied. ] 


It reasonably may be concluded from the foregoing comments that 
section 102 of Public Law 830 vesting authority in the Territory of 
Alaska to confer such jurisdiction, functions, and duties as it may 
deem appropriate upon the United States Commissioners and the 
United States District Court, does not carry with it the requirements 
that the Territory be responsible for the expenses prior to commitment 
nor authorize the Territory to increase, or otherwise alter, the fees 
of commissioners, jurors and witnesses, etc., otherwise fixed pursuant 
to Federal law, possibly in such a way as might diminish the schedule 
“C” fund and preclude the payment therefrom of other expenses 
properly chargeable to that fund. Cf. 21 Comp. Dec. 445. Section 
102 is distinguishable in this respect from 48 U. S. C. 91 wherein 
permissive authority is granted to the legislature of the Territory to 
impose additional duties upon, among others, United States Com- 
missioners and “providing the necessary expenses of performing such 
duties.” See 21 Comp. Dec. 240. 

Considering the foregoing comments and the past history of the 
payment of such expenses in the same manner as incidental expenses 
of the court are authorized to be paid as provided in 48 U. S. C. 
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106, our view is that the continued use of the schedule “C” fund for 
expenses such as heretofore authorized by 48 U. S. C. 47 for judicial 
commitment proceedings is authorized as a necessary incident to the 
provisions of section 102 of Public Law 830, and therefore proper. 

Since our view is that the schedule “C” fund is available for the 
expenses of insanity hearings and associated proceedings, considera- 
tion of Question No. 2 is not required. 


[B-133545] 


Appropriations—Public Buildings—Construction, Repairs, 
Ete.—Availability Beyond Fiscal Year 


Annual salaries and expenses appropriations for Agricultural Research Service 
which contain a specific limitation on the amount available for construction, 
alteration, and repair of buildings may not be regarded as appropriations which 
are separable so that the amount for construction could be established on a 
no-year basis and considered available continuously without reference to the 
fiscal year pursuant to 31 U.S. C. 682 and 718. 


To the Secretary of the Treasury, October 15, 1957: 


On August 19, 1957, the Fiscal Assistant Secretary of the Treasury 
requested our decision concerning the period of availability of that 
part of the appropriations made to the Department of Agriculture in 
the annual appropriation acts for the fiscal years 1957 and 1958 for 
“Salaries and Expenses, Agricultural Research Service,” which are 
limited for construction of certain buildings. 

The appropriation as made by Title I of the Department of Agri- 
culture and Farm Credit Administration Appropriation Act, 1957, 
Public Law 554, approved June 4, 1956, 70 Stat. 229, 5 U. S. C. 568a, 
is the amount of $49,972,000 with the limitation here under con- 
sideration “* * * not to exceed $1,850,000 shall be available for con- 
struction of buildings * * *.” This limitation was increased to 
$1,916,000 by the Third Supplemental Appropriation Act, 1957, Pub- 
lic Law 85-58, approved June 21, 1957, 71 Stat. 176. The appropria- 
tion for the next fiscal year—1958—was made in Title I of the 
Department of Agriculture and Farm Credit Administration Ap- 
propriation Act, 1958, Public Law 85-118, approved August 2, 1957, 
71 Stat. 329, in the sum of $57,794,890 subject to the limitation “* * * 
$1,955,000 for the construction, alteration, and repair of build- 
es 

The Fiscal Assistant Secretary says in his letter that when an ap- 
propriation is made to accomplish various objects of expenditure and 
it includes a limitation on the amount that may be expended for one 
or more of the objects, such as are here involved, the practice of the 
Treasury Department, over a period of many years, is to establish the 
total amount of the appropriation in a single appropriation account, 
that is, a separate account is not established for a particular limita- 
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tion. He further says that unless the entire appropriation is made 
for construction of public buildings, or the language of the appro- 
priation expressly provides for indefinite period of availablity, the 
appropriation is established as an annual appropriation pursuant to 
the terms of 31 U. S. C. 718. In line with this practice and pursuant 
to title 7, chapter 1000 of GAO Policy and Procedures Manual for 
Guidance of Federal Agencies, the Treasury Department established 
the cited appropriations made for “Salaries and Expenses, Agricul- 
tural Research Service” in annual appropriation accounts for the 
respective fiscal years 1957 and 1958. 

There was enclosed with the Fiscal Assistant Secretary’s letter a 
copy of a letter dated July 17, 1957, from the Director of Finance, 
Department of Agriculture, to the Commissioner, Bureau of Ac- 
counts, Treasury Department, requesting that funds provided in these 
annual appropriation acts for the construction of major buildings for 
the Agricultural Research Service, under a specific limitation there- 
for, be established under a no-year appropriation account. In sup- 
port of this request the letter points out that the funds carried under 
the specific limitations are justified throughout the budgetary process 
on the basis of specific structures that are permanent public buildings, 
and refers to the provisions of 31.U. S. C. 682 and 718, which make 
appropriations for public buildings available without regard to fiscal 
year limitation. Also, the letter cites that part of our decision dated 
May 28, 1957, B-131811, 36 Comp. Gen. 790, 794, to the Secretary of 
Health, Education, and Welfare, wherein we held that the appropria- 
tion made in the Second Supplemental Appropriation Act, 1957, 
Public Law 855, approved July 31, 1956, 70 Stat. 769, for construc- 
tion of animal quarters for the National Institutes of Health con- 
stituted a public building appropriation and, therefore, should be re- 
established in a no-year account. 

In view of the contention of the Director of Finance, Department 
of Agriculture, in this matter, our decision is requested on the follow- 
ing questions: 

1. Do the provisions of 31 U. S. C. 682 and 31 U. S. C. 718 apply with respect 
to either one or both of the appropriation limitation provisos cited above thus 
making the applicable funds available until expended? 

2. If the answer to question 1 is in the affirmative, should an exception have 
been made to General Regulations No. 84, with respect to establishing the 
annual appropriation account symbols and titles and a separate account symbol 
and title established for the limitation items? 

3. If a separate account should have been established for the limitation items, 
on what basis would the Treasury Department determine the amounts to be 
included in the warrants for credit to the separate account? 

4. Limitation language similar to that in the 1957 Appropriation Act has been 
included in Appropriation Acts for prior years. If a separate account should 


be established, what action should be taken with respect to available balances, 
if any, of such prior year appropriation limitations? 
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Section 7 of the act of August 24, 1912, 37 Stat. 487, as amended by 
section 6 of the act of March 3, 1919, 40 Stat. 1309, 31 U.S. C. 718, 
provides that no specific or indefinite appropriation made in any 
regular annual appropriation act shall be construed to be permanent 
or available continuously without reference to a fiscal year unless it 
belongs to certain classes therein specified, including public build- 
ings, or unless it is made in terms expressly providing that it shall 
continue available beyond the fiscal year for which the appropriation 
act in which it is contained makes provision. 

Section 1 of the act of June 23, 1874, 18 Stat. 275, 31 U. S. C. 682, 
reads as follows: 

All moneys appropriated for the construction of public buildings shall remain 
available until the completion of the work for which they are, or may be, appro- 
priated; and upon the final completion of each or any of said buildings, and 
the payment of all outstanding liabilities therefor, the balance or balances re- 
maining shall be immediately covered into the Treasury. 

The appropriations under consideration are contained in annual 
appropriation acts for the Department of Agriculture. They clearly 
are not appropriations for public buildings within the terms of 31 
U. S. C. 682 and 718, but for salaries and expenses necessary to per- 
form certain agricultural research, etc., evidently for accomplishment 
during the fiscal year for which each appropriation was made. 

While the appropriations contain a limitation upon the amount that 
may be expended to construct major buildings such limiting amounts 
are not separable from the total amounts of the appropriations, that 
is, they can not, with propriety, be withdrawn therefrom and estab- 
lished in a separate appropriation account. The general rule in such 
cases is that the limitation item is subject to the same fiscal year 
limitation attaching to the parent appropriation as a whole unless, of 
course, the limitation is specifically exempted therefrom in the ap- 
propriation act. 

Regarding the reference in the letter of July 17 to our decision 
dated May 28, apparently as a basis to establish the limitations in a 
separate account with no-year availability, it is plainly evident that 
the decision considered a specific appropriation for the construction 
of a public building—as distinguished from salaries and expenses ap- 
propriations, such as here involved—and that there’ was nothing said 
in the decision to modify or change the well-established rules of con- 
struction pertaining to the period of availability of appropriations. 
Hence, that decision has no application here. 

Since there is no authority under the provisions of 31 U. S. C. 
682, and 718, for considering the annual appropriations for “Salaries 
and Expenses, Agricultural Research Service” as no-year appropria- 
tions available until expended, no exception can be made regarding 
the limitation items here in question. Your first question, therefore, 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 249 


is answered in the negative, making it unnecessary to answer the re- 
maining queries. 


[B-133615] 


Contracts—Specifications—Ambiguous—Liability for Gov- 
ernment-Furnished Materials 

A clothing manufacturing contract which includes in the bid schedule a provi- 
sion relieving the contractor of liability for the return of scrap or waste from the 
Government-furnishbed materials and includes in a mimeographed form made a 
part of the general provisions a requirement that the contractor account for the 
waste materials is ambiguous and, in absence of evidence of the actual intent 
of the parties, must be construed against the Government; therefore, the con- 


tracting agency may not assess the contractor for the value of the scrap on 
hand at the time of completion of the contract. 


To the Secretary of the Navy, October 15, 1957: 


Reference is made to letter dated August 16, 1957, from the As- 
sistant Secretary of the Navy (Financial Management), requesting a 
decision as to the liability of Myrna Knitwear, Inc., New York City, for 
the value of scrap materials unaccounted for under contract No. N140- 
62236s-39778B, dated June 11, 1952. 

The contract, as amended, provided for the manufacture by the con- 
tractor, out of Government-furnished materials, of approximately 
350,000 pairs of drawers, cotton, short, for the total estimated con- 
sideration of $50,715. The Government was obligated to furnish and 
deliver to the contractor sufficient cloth to fabricate the items, but any 
additional amount required would be at the expense of the contractor. 

Upon completion of the contract, late in 1953, the contractor had on 
hand at its plant, and unaccounted for, a total of 2,396 rejected gar- 
ments, along with 8,875.51 pounds of scrap materials which had been 
generated in the performance of the contract services. It is adminis- 
tratively proposed to charge the contractor with $922.56, of which 
$548.78 represents the value of the Government-furnished materials 
utilized in the manufacture of the 2,396 rejected garments, computed 
at $0.27 per yard, and $433.78 the fair market value of the 8,875.51 
yards of scrap on hand at the completion of the contract, computed at 
$0.05 per yard. 

The contractor has disclaimed liability for the scrap materials 
generated under the contract, basing his action upon the following 
stipulation which appears on page 7 of the bid Schedule: 


THE CONTRACTOR WILL NOT BE REQUIRED TO RETURN WASTE 
MATERIALS OR CLIPPINGS. 


Conversely, the contracting agency’s position that the contractor 
is liable for the value of these scrap materials is based upon certain 
stipulations incorporated into a mimeographed form, entitled 
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CLAUSE “A”, made a part of the General Provisions of the contract, 
which read: 


(c) Title to the Government-Furnished property shall remain in the 
Government. * * * 


(h) Upon the completion of this contract * * * the Contractor shall sub- 
mit * * * inventory schedules covering all items of Government-Furnished 
property not consumed in the performance of this contract (including any 
resulting scrap) * * * and shall deliver or make such other disposal of such 
Government-Furnished property, as may be directed or authorized by the Con- 
tracting Officer. Recoverable scrap from Government-Furnished property shall 
be reported * * * as the Contracting Officer may direct. The net proceeds 
of any such disposal shall be credited to the contract price or shall be paid in 
such other manner as the Contracting Officer may direct. 

Article 29 of the Additional General Provisions of the contract, 
entitled “Order of Preference” reads: 

To the extent of any inconsistency between the Schedule [bidding] or the 
Terms and Conditions of the Invitatiun for Bids or the General Provisions, and 
any specifications or other provisions which are made a part of this contract 
by reference or otherwise, the Schedule, the Terms and Conditions of the Invi- 
tation for Bids, and the General Provisions shall control. To the extent of 
any inconsistency between the Schedule and the Terms and Conditions of the 
Invitation for Bids or the General Provisions, the Schedule shall control. 

The Navy Purchasing Office, Brooklyn, New York, alleges that the 
specific typewritten clause on page 7 of the Schedule, providing that 
the contractor will not be required to return waste materials or clip- 
pings, when interpreted in the light of the contract as a whole. 
merely was intended to mean that the contractor was to be relieved 
of any duty or obligation with respect to the “physical return” of 
such materials to the Government. Also, the purchasing activity 
maintains that under the quoted provisions of Clause “A,” the con- 
tractor is required, upon completion of the contract, (1) to deliver 
to the Government, or make such other disposal of the materials 
(including scrap) not consumed in the performance of the contract, 
as the contracting officer might direct, and also, (2) account to that 
agency for the net proceeds realized from any disposal or sale of all 
scrap materials. 

We believe that a reasonable interpretation of the quoted clause 
of the contract is that it was designed to relieve the contractor of all 
liability with respect tascrap or waste materials generated thereunder. 
The clause is specific in character and, having been incorporated into 
the Schedule portion of the contract, necessarily must be accorded pre- 
cedence over all other ambiguous or inconsistent provisions as provided 
in the agreement. See H'rickson v. United States, 107 F. 204; Southern 
Surety Company v. Greeneville, 261 id. 929. 

True, as was pointed out by the contracting office, the intention of 
the parties to a contract ordinarily may not be gathered from a single 
clause or sentence. City of New York vy. United States, 113 F. Supp. 
645. However, there is no evidence of record tending to indicate that 


the specific language of the Schedule was not intended to relieve the 


ns 
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contractor of all liability either with respect to the physical return 
of scrap materials, or the necessity for accounting therefor to the Gov- 
ernment. In any event, there can be no serious doubt but that the 
language of the contract, particularly insofar as it relates to the con- 
tractor’s liability or accountability for scrap materials, is ambiguous. 
This being so, and in view of the absence of evidence establishing the 
actual intention of the contracting parties, as referred to above, there 
appears proper for application the well-established legal principle 
that an ambiguous contract should be construed against its author— 
the Government, in this instance. See Phoenix Insurance Co. v. 
Slaughter, 12 Wall. 404; American Surety Company v. Pauly, 170 
U. S. 133, 134; Pacifie Hardware Company v. United States, 48 
C. Cls. 399, 407. 

Accordingly, it is our view that, upon the basis of the facts reported 
in this matter, Myrna Knitwear, Inc., does not appear legally obli- 
gated to account for the scrap materials generated under contract 
No. N 140-62236s-39778B. 


[B-133808] 


Contracts — Federal Aid Funds—Competitive Procure- 
ment—Award on Basis Not in Invitation 


The avard of a construction contract to other than the low bidder on the basis 
of an egrlier completion date under an invitation, which did not include any 
statement regarding completion time or that time would be considered as an 
evaluation factor, is improper and the fact that the specifications required 
bidders to furnish a completion date is not sufficient to justify an evaluation on 
any basis other than price. 


The acceptance of an offer made by the low bidder, after opening of the bids, 
to reduce the time of performance stated in his original bid does not result in 
any unfairness or disadvantage to other bidders so as to come within the rule 
which precludes amendments to bids after opening. 

Discretionary action by the Surgeon General in not withholding Hill-Burton Act 
funds from a sponsor who failed to comply with the competitive bidding re- 
quirements of the regulations by an award to other than the lowest bidder on 
the basis of a completion time factor not provided in the invitation could not 
be given any semblance of approval by the General Accounting Office which has 
a primary duty in the procurement field to maintain the integrity of the com- 
petitive bidding system. 

Although the Hill-Burton Act, 42 U. S. C. 291, which authorizes the grant of 
Federal funds to project sponsors for rehabilitation centers, does not prescribe 
the method by which construction contracts should be awarded, the regulations 
promulgated pursuant thereto require “competitive bidding” and “award to the 
responsible bidder submitting the lowest acceptable bid,” therefore, project 
sponsors are required to comply with the Federal competitive bidding system as 
interpreted by the Federal courts and the accounting officers. 


To Alan Johnstone, October 16, 1957: 


Further reference is made to your letter of September 16, 1957, 
with enclosures, and your letter of September 21, 1957, protesting on 
behalf of your client, Skinker and Garrett, Inc., against the award of 
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a contract for construction of the Davis Memorial Goodwill Indus- 
tries project to another bidder. 

The project involves the construction of a rehabilitation center at 
an estimated cost of $1,390,555. Federal funds in the amount of 
$150,000 have been committed for the project under Title VI of the 
Public Health Service Act, as amended (popularly known as the Hill- 
Burton Act), 42 U. S. C. 291. Pursuant to 42 U.S. C. 291e, section 
53.127 (c) of the Public Health Service Regulations requires that the 
project sponsor to be eligible for a grant under the act provide the 
following assurance to the State agency : 


(1) That actual construction work will be performed by the lump sum (fixed 
price) contract method, that adequate methods of obtaining competitive bidding 
will be or have been employed prior to awarding the construction contract, 
either by public advertising or circularizing three or more bidders, and that the 
award of a contract will be or has been made to the responsible bidder sub- 
mitting the lowest acceptable bid. * * * 

The project sponsor did not include in the invitation or related 
documents any statement regarding the time within which completion 
of the project was required. The specifications, however, stated: 

Contractor shall state in his proposal the number of calendar days from 

date of signing contract or date of issuance of building permit, whichever is 
later, in which he will guarantee to complete the work. 
Bids were opened on June 17, 1957. W. M. Chappell, Inc., sub- 
mitted the low bid of $1,017,000 and specified 500 days for completion 
of the project: The next low bid at $1,028,000 which was submitted by 
Skinker and Garrett, Inc., specified 365 days for completion of the 
project. After opening, the low bidder offered to complete the con- 
tract within 380 days. 

On June 19, 1957, the Executive Director of Davis Memorial Good- 
will Industries addressed a letter to Skinker and Garrett advising 
them that they had been determined to be the low bidder and that the 
contract would be awarded subject, among other conditions, to “A firm 
commitment with the Hospital Survey and Construction Act as 
amended by the Medical Facilities Survey and Construction Act of 
1954.” While the basis for the determination that Skinker and Gar- 
rett had submitted the low bid is not stated, it is assumed to have been 
that the earlier guaranteed completion date more than offset the 
difference between the Skinker and Garrett bid and the Chappell bid. 
Subsequently, the conditional award was withdrawn, apparently fol- 
lowing a determination that competitive bidding procedures required 
by Public Health Service regulations would not permit acceptance 
of other than the low bid on the basis of an earlier completion date 
in the absence of a clear expression in the invitation that date of com- 
pletion would be considered and on what basis it would be equated 
with bid prices. By letter of August 6, 1957, the sponsor proposed 
award to Chappell and by letter of September 12, 1957, the sponsor 
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was advised through appropriate channels, that award to the lowest 
dollar bidder, Chappell, would conform with the requirements of the 
regulations adopted under Title VI of the Public Health Service Act, 
as amended, and with the assurance given by the sponsor to the stated 
agency that the contract would be awarded to the responsible bidder 
submitting the lowest acceptable bid. 

You protest any award to Chappell on several bases considered in- 
dividually below. You point out that while a building contractor has 
no direct access to funds granted under the Hill-Burton Act, he has 
a right to receive them under a valid contract with a qualified grantee 
of the funds to whom they have been committed under a proper ap- 
plication of the law and regulations controlling their expenditure. 
You further point out that the award to Skinker and Garrett is valid 
if that firm in fact is the low bidder. 

While the act itself does not prescribe the method by which con- 
struction contracts shall be awarded, the regulation quoted above 
promulgated pursuant to the statute requires the use of “competitive 
bidding,” and “award to the responsible bidder submitting the lowest 
acceptable bid,” These terms are not defined in the regulation. How- 
ever, since the regulation was promulgated by a Federal agency pur- 
suant to Federal statute and governs the obligation of Federal funds, 
it appears reasonable to conclude that the terms were intended to 
have the meaning generally accorded them by the Federal courts 
and administrative agencies. 

Competition, as required by the regulation, cannot be obtained 
unless the bidders know in advance the basis upon which their bids 
will be evaluated. 36 Comp. Gen. 380, 384. You state that while the 
invitation did not expressly provide that time of completion would be 
considered in evaluating the bids, the bidders were put on notice that 
this factor would be for consideration in view of the requirement 
quoted above that bidders state a guaranteed completion date. You 
further indicate that the cost of renting facilities currently being used 
by Davis Memorial Goodwill Industries during the period between 
the guaranteed time of completion offered by Skinker and Garrett 
and the time of completion guaranteed by Chappell in its original 
bid more than exceeds the difference in the bid prices and, therefore, 
that the low bid was submitted by Skinker and Garrett. 

Where an invitation for bids on a construction contract did not 
state that time was of the essence and did not include a required or 
desired completion date but did provide for liquidated damages and 
included a statement that bids might be evaluated on the basis of the 
liquidated damages specified, we have held that award could not be 
made on the basis of earlier completion to other than the low bidder. 
B-120741, March 17, 1955. In that decision we stated that time of 
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completion should not be considered in evaluating bids unless the 
invitation clearly advises bidders that time will be considered in mak- 
ing an award and sets forth the basis for evaluation of bids. It 
follows, therefore, that the bids submitted pursuant to the invitation 
here involved could not be evaluated on any factor other than price. 

You also contend that the Chappell bid could not be amended sub- 
sequent to opening to provide for completion within a shorter time 
than guaranteed under the original bid. It is true, as a general rule, 
that bidders may not vary their proposals after bids are opened since 
to permit them to do so would nullify the purposes for letting public 
contracts on a open competitive basis. 17 Comp. Gen. 554. The 
reason for the rule is to put all bidders on an equal basis and to pre- 
vent any bidder from obtaining an advantage by being permitted to 
vary its bid after the other bids were disclosed. It is well established, 
however, that where a bidder has submitted the otherwise low accept- 
able bid, there is no reason why he may not, after opening, voluntarily 
decrease the amount of his bid since the rule that amendments to bids 
received after opening should be disregarded does not apply where 
the bid is already the lowest. Aleck Leitman v. United States, 104 C. 
Cls. 324; B-74013, March 9, 1948. It follows from these decisions 
that the acceptance by the contracting agency of an offer by the low 
bidder in this case to reduce its time of performance results in no 
unfairness or disadvantage to the other bidders. 

In a letter of August 12, 1957, to the District of Columbia Depart- 
ment of Public Health, you cite a number of our decisions in support 
of the general proposition that under the circumstances time of com- 
pletion could be considered in evaluating bids notwithstanding that 
the invitation contained no provision therefor and that the basis for 
evaluation of the additional factor was not stated. You first cite 5 
Comp. Gen. 546. In that case, however, we said that if time is to be 
a controlling element, “ it should be so stated.” It was not so stated in 
this case. Again, in 14 Comp. Gen. 268, which you also cite, it was 
specifically stated that bids may be evaluated on factors in addition to 
price provided such basis is stated in the specifications, The same 
proposition is true of 35 Comp. Gen. 174 also cited by you. In our 
decision, 35 Comp. Gen. 291, alternate bids were specifically requested 
and, in addition, an exception to the general rule was made because, 
as the bidders had been advised, the Government intended through 
the invitation to procure a development model of a particular machine. 
In support of your general proposition, you cite in addition 23 Comp. 
Gen. 717. However, we do not consider that decision as governing 
this case because the question there for consideration was the assess- 
ment of actual damages and not the award of a contract on the basis 
of a factor not specifically provided for in the invitation, 
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In accordance with the foregoing, we must conclude that Chappell 
submitted the lowest acceptable bid and, therefore, that award to that 
firm was proper. 

Under 42 U. S. C. 291] the Surgeon General may direct that the 
funds representing the Federal grant be withheld if the regulations 
promulgated pursuant to the act are not complied with. Since he 
has discretion in this area, you suggest, in a letter of October 15, 1957, 
that even though there has not been strict compliance with the regula- 
tions as they have been interpreted (that bids may be evaluated on 
the basis of price only unless an additional factor such as time is 
expressly provided for in the invitation and the basis upon which 
the second factor is to be evaluated is specifically set forth) the Sur- 
geon General may properly exercise his discretion and not require the 
withholding of Federal funds in such case if the award was made in 
good faith and results in a prudent competitive price. You further 
suggest that we would not be required to object to such exercise of 
discretion by the Surgeon General. One of our primary, purposes in 
the field of procurement is to maintain the integrity of the competitive 
bidding system. We cannot look with favor upon any contravention 
of the system even in those instances where a meritorious award would 
thereby be accomplished. Cf. 17 Comp. Gen. 554. Therefore, even 
should the Surgeon General elect in a particular instance to exercise 
his discretion in the manner you suggest, we could not in the proper 
exercise of the duties imposed upon us by law, lend any semblance of 
approval to such action. 


[B-133972] 


Civilian Employees on Military Duty—Arkansas National 
Guard—Dual Employment—Leave Status 


The military service obligation of Federal employees who are ordered into the 
active military service of the United States pursuant to Executive Order No. 
10730, which federalized the Arkansas National Guard, is not only incompatible 
with the civilian employment status but is paramount to the civilian service 
so that the employees do not have a sight to elect to receive compensation of the 
civilian position during the period of military duty. 

Although Federal civilian employees who are ordered into the active military 
service of the United States pursuant to Executive Order No. 10730, which 
federalized the Arkansas National Guard, may be carried in a military leave 
status for 15 calendar days, provided the military leave has not been used pre- 
viously during the current calendar year, and in an annual leave status to the 
extent of their accrued annual leave during the period of their active military 
service, they may not be carried in a leave-without-pay status but must be 
placed on military furlough or separated, at the option of the agency, in accord- 


ance with instructions in Chapters L-1-7 and R-6~4 of the Federal Personnel 
Manual. 


To the Secretary of the Treasury, October 17, 1957: 

On October 2, 1957, the Acting Secretary of the Treasury requested 
our advice upon several questions concerning the payment of com- 
pensation and the leave status of employees of the Internal Revenue 
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Service in Little Rock, Arkansas, who as members of the National 
Guard of the United States and the Air National Guard of the 
United States have been ordered into the active military service of the 
United States to prevent obstruction of the enforcement of orders of 
the United States District Court of the Eastern District of Arkansas. 
He says his understanding is that the present Federal status of the 
Arkansas National Guard may cause the employees in this case to be 
affected by the dual compensation statutes. 

The following information concerning the employees was furnished 
by the Acting Secretary: 

I have been advised that three employees in the office of the District Director, 
Internal Revenue Service, in Little Rock, answer roll calls at 6:30 a. m. and 
5:30 p. m. daily, as members of the National Guard. Although they will receive 
full military pay for each such day, no military duties are required of them, so 


that they are able to perform in full their usual duties for the District 
Director. 


The request for advice has been summarized into two main questions. 
The first question is whether the employees may be continued in a 
normal duty status and, if the receipt of military pay places them in 
a status in which they are not entitled to their civilian compensation, 
whether they may continue in a normal pay status on the basis of 
a waiver of their military pay. 

The employees were ordered into the active military service of the 
United States pursuant to section one of Executive Order No. 10730 
dated September 24, 1957. That section reads as follows: 

I hereby authorize and direct the Secretary of Defense to order into the active 
military service of the United States as he may deem appropriate to carry out 
the purposes of this Order, any or all of the units of the National Guard of the 
United States and of the Air National Guard of the United States within the 


State of Arkansas to serve in the active military service of the United States 
for an indefinite period and until relieved by appropriate orders. 


The men ordered into the active military service of the United 
States pursuant to Executive Order No. 10730 are entitled to the pay 
and allowances of their respective grades in the military service. In 
that connection the accounting officers of the Government have held 
consistently that it is incompatible for a person to be employed on 
active duty in a civilian position under the Government and, also, to 
be carried on the active rolls of the military service in the absence of a 
specific statutory authority providing otherwise. See 5 Comp. Dec. 
916; 10 éd. 767; 18 td. 224; 22 id. 259; 26 id. 568; 3 Comp. Gen. 40; 
17 id. 1049; 18 id. 213; 20 td. 257; 22 id. 127; 25 td. 866; 27 id. 510; 
and Army Regulations, AR-35-2340. In 18 Comp. Gen. 213, 216, we 
held: 

* * * The fact that during hours of relaxation or relief from the actual per- 
formance of duties the individual has time to devote to his personal affairs and 
that normally such time is available for the performance of other duties is not 


the test. Compatilibity is determined by the individual’s freedom to perform 
both services, the one without interference from the other. The superior—the 
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controlling—obligation to render military service thus makes impossible the 
acceptance without qualification of another obligation to the Government to 
render service in a civilian capacity at the same time. The time of one in the 
military service is not his own, however, limited the duties of the particular 
assignment may be, and any agreement or arrangement for the rendition of 
services to the Government in another position or employment is incompatible 
with his military duties actual or potential. * * * 

As an example of a specific statutory authority providing for such 
employment see the act of November 21, 1945, 59 Stat. 584, 5 U.S.C. 
6la-1, which permitted members of the armed forces, while on ter- 
minal leave pending separation from or release from active duty, to 
enter or reenter employment with the Government and, in addition to 
compensation for such employment, to receive pay and allowances from 
the armed forces for the unexpired portion of terminal leave at the 
same rates and to the same extent as if they had not entered or reen- 
tered such employment. Therefore, our view is that the employees 
who were ordered into the active military service of the United States 
with the pay and allowances of their grades, pursuant to Executive 
Order No. 10730, may not during the period of such service be em- 
ployed in an active civilian capacity under the Government and re- 
ceive pay therefor in the absence of specific statutory authority. 

In answer to the second part of the first question, there is no right 
of election to receive the compensation of a civilian position where 
there is dual employment in a civilian office or position and active 
military service of the United States during the same period of time, 
as the obligation under the military service is paramount. See 18 
Comp. Gen. 213; A-51041, September 25, 1933; B-17183, June 5, 1941, 
20 Comp. Gen. 860; and B-82335, February 21, 1949. 

The second question is whether the employees may be carried in 
a military leave status (if available), on annual leave, on leave without 
pay, or military furlough. In our decision of June 1, 1955, B-122020, to 
the Secretary of the Army, we said that sections 714 (b) and 80+ (a) 
of the Armed Forces Reserve Act of 1952 (50 U. S. C. 1124 (b) and 
10 U. S. C. 371) [Now 10 U. S. C. 3686, 8686; 87 U. S.C. 31a (a); 
and 5 U. S. C. 30r] have changed the military leave rights of mem- 
bers of the National Guard, and that since January 1, 1953 (the effec- 
tive date of the 1952 act), such members who are officers or employees 
of the United States or of the District of Columbia are entitled to 
military leave of absence from their civilian duties “on all days dur- 
ing which they shall be ordered to active duty for training, or active 
duty, or to duty with troops or at field exercises, or for instruction, 
for periods not to exceed fifteen days in any one calendar year.” 
Therefore, our view is that the employees ordered into the active 
military service of the United States pursuant to Executive Order 
No. 10780 may be carried in a military leave status for fifteen calen- 
dar days, provided such leave has not been used previously during the 
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current calendar year. Also, the employees may be carried in an an- 
nual leave status to the extent of their accrued annual leave during 
the period of their active military service. See 22 Comp. Gen. 127; 
30 id. 241. 

Concerning that part of question two as to whether the employees 
may be carried in a leave without pay or military furlough status, 
Chapter L-1-7 of the Federal Personnel Manual defines leave without 
pay as “a temporary nonpay status and absence from duty, granted 
upon employee’s request. Does not include time spent in the military 
service * * *,” Chapter R-6-4 of the Manual provides for the follow- 
ing action when an employee enters the active military service: 

When an employee leaves a position in the executive branch of the Federal 
Government or the District of Columbia Government to enter on active military 
duty, the agency he leaves will either furlough or separate him, at the option 
of the agency. Whether the employee is furloughed or separated, he shall be 
considered as having been on military furlough at the time he returns to 
duty. * * * 

In view of these instructions, it appears that the employees should 
be placed on military furlough or separated at the option of the 
agency, rather than placing them in a leave-without-pay status. See 
also 24 Comp. Gen. 729, and 28 id. 159. 

Since our view is that the employees may not during the period of 
their military service be employed in active civilian capacity under 
the Government and receive compensation therefor except to the ex- 
tent of the authorized annual or military leave as discussed above, 
we have not discussed the dual compensation and employment stat- 
utes which might otherwise be for application in certain of the situa- 
tions involved. 

[B-131228] 


Contracts—Offer and Acceptance—Purchase Order Issu- 


ance—Oral Quotations or Request for Quotation Forms— 
Mistakes 


Although the question of whether the issuance of a purchase order in response 
to an oral quotation or the use of a request for quotation form (DD Form 
747) creates a valid, effectively binding contract or is merely an offer which 
must be accepted either by express consent of the offeror or by performance 
is matter for determination from not merely the words used but from the 
intent of the parties and the circumstances surrounding the transaction, no 
objection will be made in several cases to the correction of mistakes in price 
quotations submitted on the request for quotation form (DD Form 747) prior 
to the formal acceptance of the purchase order, provided procurement person- 
nel are given explicit instructions in the future that the use of the request for 
quotation form and the issuance of a purchase order will not constitute an 
effective acceptance of an offer. 


To the Secretary of the Army, October 18, 1957: 
Reference is made to letter dated March 21, 1957, from the Assist- 


ant Secretary (Logistics), requesting a decision in connection with 
claims asserted by five firms as a result of alleged mistakes in price 
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quotations submitted in response to oral requests for quotations or DD 
Form 747 (Request for Quotations). 

The submission presents for consideration the question whether 
the issuance of a purchase order, based on a price quotation made 
orally or through the use of DD Form 747, constitutes a valid accept- 
ance effectively binding the seller, or whether it. constitutes only an 
offer by the Government which must be accepted by the vendor before 
a valid and binding contract is consummated. 

It is stated to be the view of your department, as set forth in a 
memorandum by the Judge Advocate General, that such a purchase 
order is merely an offer, which must be accepted either by express con- 
sent or by performance; and that therefore upon an allegation of 
error prior to acceptance the contracting officer may either cancel or 
correct the order. 

It is pointed out in the memorandum that “price quotations” have 
a definite status and meaning in both legal and commercial practice, 
and that a mere quotation of price must be distinguished from an 
offer. Strictly speaking, “a ‘quotation of price’ is not an offer to sell 
in the sense that a complete contract will arise out of the mere accept- 
ance of the rate offered or the giving of an order for the merchandise 
in accordance with the proposed terms. It requires the acceptance 
by the one naming the price of the order so made to complete the 
transaction. Until thus completed, there is no mutuality of obli- 
gation.” (35 Words and Phrases, 676, quoting Buckberg v. Wash- 
burn-Crosby Company, 92 S. W. 733, 734, 115 Mo. App. 701). 

The courts have frequently held that price quotations by suppliers, 
even where communicated to only one person, do not constitute an 
offer, although the general rule appears to be that where the prop- 
erty sold is accurately defined and an amount is stated as the price 
in a communication to one person independently, there is an offer to 
sell the property described at the price stated (1 Williston on Con- 
tracts 27). It is argued, however, that even though a particular com- 
munication naming a price may be considered an offer, when such a 
price quotation is received in response to a solicitation made orally 
or through the use of DD Form 747 (Request for Quotation) and 
neither the solicitation nor the quotation makes any reference to the 
contract clauses contained on the various Government purchase order 
forms, the issuance of such a purchase order may not be considered 
as an acceptance, since the purchase order introduces new terms not 
included in the proposal made on Form 747, which terms must be 
accepted by the person who gave the quotation,-either formally or by 
rendering performance, before a valid and binding contract is 
consummated. 

It is stated by the Judge Advocate General that the primary cause 
of the difficulty appears to be the failure of contracting personnel to 
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realize the distinction between the intended uses of the various forms. 
DD Form 747 and instructions relative to its use as set forth in ASPR 
16-201 are said to have been designed only to obtain price, cost, de- 
livery, or other information from suppliers, which information is 
then to be used as the basis for negotiating a contract; in those cases 
where it is desired to obtain offers from suppliers which upon accept- 
ance by the Government would create a valid and binding contract 
without further action, Forms DD 746 and 746-2, Request for Pro- 
posals, Proposal and Acceptance, should be utilized (ASPR 16-203). 

We have no question as to the soundness of the general legal prop- 
ositions stated in the Judge Advocate General’s memorandum. It 
is equally well settled, however, that the determination of whether a 
communication by one party to another is an operative offer creating 
a power of acceptance, or merely a preliminary negotiation, is a matter 
of interpretation in the light of all the surrounding circumstances. 
Such interpretation involves not merely the words used, but the 
meaning intended by the party using them, and the meaning which 
he knew or had reason to anticipate would be placed on them by the 
other party. 1 Corbin, Contracts, Sec. 23. The language of DD Form 
747 is by no means so clear as to preclude its use or interpretation as 
a binding offer; the party submitting or signing it is referred to in two 
places as the “Offeror”; it contains a box for the representations as to 
small business status and contingent fees required in formal bids; 
and while it states that it is a request for price, cost, delivery, or other 
information, and that it does not commit the Government to procure 
or contract for the supplies or services, this rather tends to emphasize 
the lack of any corresponding statement that it does not commit the 
offeror. Also, as used in the cases included in this submission, it con- 
tains additional wording reserving to the Government the right to 
“make an award” on all or none or on any combination of items. All 
these features furnish support for an understanding on the part of 
the party receiving a request for a quotation on this form that by 
executing and returning it he is submitting a binding offer which con- 
fers upon the Government a power to bind him by acceptance. 

While the sections of ASPR referred to indicate that Forms 746 
and 746 (1) should be used for the solicitation of offers which will 
effect binding contracts upon acceptance, they do not clearly and 
unequivocally state that Form 747 may not be so used. Section 16-201 
authorizes the use of Form 747 “when it appears reasonably certain 
that the procurement will be consummated by (1) a purchase order 
* * *” and we find no statement that a purchase order so issued may 
not be considered a binding acceptance. There appears to be no ques- 
tion but that many contracting and purchasing officers in fact operate 
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upon the theory that a purchase order does constitute an effective 
acceptance of an offer on Form 747, and this is believed to be the first 
instance, out of many submissions involving such purchase orders, in 
which we have been advised of any departmental view te the contrary. 

As to the point that the purchase order form contains terms and 
conditions not appearing in Form 747, it would not be too difficult in 
many cases, to conclude that by reason of prior dealings of the same 
kind, or possibly even by virtue of notice of statutes and regulations 
prescribing the terms of such orders, the seller was fully aware of 
the conditions of the standard Government purchase order and sub- 
mitted his offer with the understanding that such conditions would 
form a part of the resulting contract. As stated by Corbin, op. cit., 
at page 69, “We must not jump too readily to the conclusion that a 
contract has not been made from the fact of apparent incomplete- 
ness * * *, The parties may not give verbal expression to such vitally 
important matters as price, place and time of delivery, time of pay- 
ment, amount of goods, and yet they may actually have agreed upon 
them. This may be shown by their antecedent expressions, their past 
action and custom, and other circumstances.” 

However, in view of the opinion of the Judge Advocate General, 
particularly as to the interpretation of the provisions of Part 16 of 
the ASPR, and with the understanding that such interpretation will 
be promptly brought to the attention of all procurement personnel of 
your department with explicit instructions as to procedures to be 
followed in the future in using the prescribed forms of requests, 
invitations, bids and acceptances, and purchase orders, we have no 
objection to the granting of appropriate relief to the sellers involved 
in the five cases transmitted with the subject letter. It appears from 
the files transmitted that in three of the five cases the contracting 
officer was chargeable with notice of probable error so that binding 
acceptances could not have been made even on formal bids. 

It is stated that it is proposed to clarify the Army Procurement 
Procedure by issuing implementing instructions and that an opportu- 
nity is desired to discuss the proposed implementing instructions with 
representatives of our Office. We will be most pleased to render any 
assistance possible and it is suggested that your representative contact 
Mr. J. E. Welch, Associate General Counsel. In this connection, we 
are advised that the same subject matter has been under consideration 
by a Study Group of the Task Force for Review of Government 
Policies and Procedures, and that tentative recommendations have 
been prepared calling for clarification of the forms and procedures 
along the same lines as proposed by you. 

The papers pertaining to the five claims are returned. 
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[B-132812] 


Military Personnel—Regular Members Accepting Reserve 
Commissions—Release From Active Duty—Travel Time 


A Marine Corps officer who, on acceptance of a Reserve commission and ter- 
mination of his Regular commission pursuant to 10 U. S. C. 6907, is detached 
from active duty not more than 10 days later is a Reserve officer and he may not 
have any regular time used to augment the reserve time so as to be regarded 
as a reservist called to active duty in excess of thirty days for payment of 
additional travel benefits, and only active duty pay for travel time to the place 
from which he was ordered to Reserve active duty may be allowed. 


An individual who enlists in the Regular Navy before his twenty-sixth birthday 
and who, pursuant to 10 U. S. C. 651, is transferred to the Naval Reserve upon 
the expiration of his enlistment and then issued a release from active duty is 
regarded as having been released as a Reserve member rather than a Regular 
and is not entitled to any travel time incident to release from active duty in the 
Naval Reserve. 


To the Secretary of Defense, October 18, 1957: 


Further reference is made to letter of August 1, 1957, from the 
Assistant Secretary of Defense, forwarding a copy of Committee 
Action No. 191, Military Pay and Allowance Committee, Department 
of Defense, and requesting a decision on the questions there presented 
relative to payment of active duty pay and allowances to members of 
the uniformed services for travel time incident to their release from 
active duty, in the circumstances described as follows: 


1. An officer who has been commissioned in the Regular Marine Corps under 
the provisions of 10 U. S. ©. 6904 requests that his commission be termi- 
nated prior to the third anniversary of his acceptance of the appointment. 
His request is approved contingent and effective upon his acceptance of 
a commission in the Marine Corps Reserve, this action being taken pursuant 
to the provisions of 10 U. 8S. C. 6907. Upon acceptance of the Reserve com- 
mission, the officer is assigned to active duty by a competent directive which 
specifies that he will be detached from his present duty station under release 
from active duty orders when directed by his commanding officer, the date of 
detachment to be not later than 10 days after the date of his assignment to 
active duty. He is detached from his duty station on the fifth day following 
his assignment to active duty, and is directed to proceed to his home and 
stand released from active duty. His release orders authorize him to perform 
travel by privately owned conveyance. (Enclosures (1) through (4) reflect the 
procedures involved in this type of case.) 

a. May this officer be considered as having been ordered to active duty for a 
period in excess of 30 days so as to permit his travel time incident to release 
from active duty to be computed on the basis of that involved from his last 
duty sation to his home as recorded at the time of acceptance of his commission 
in the Regular Marine Corps? 

b. May this officer be considered as having been ordered to active duty in 
excess of 89 days so as to permit his travel time to be computed on the basis 
of that prescribed for travel by private conveyance? 

ce. If this officer had been detached from his duty station on the date of his 
assignment to active duty, would he be entitled to any travel time incident to 
his release from active duty? 

2. An individual enlists in the Regular Navy before his twenty-sixth birth- 
day, and the provisions of 10 U. S. C. 651 are applicable. Upon the expiration 
of his enlistment, he is transferred to the Naval Reserve in accordance with 
BuPers Instruction 1910.5C of 20 April 1956, but is not concurrently released 
from active duty as that Instruction requires. Instead, he is issued release 
from active duty orders which purport to authorize him a specific number of 
days of travel time computed on the basis of that prescribed for travel by 
private conveyance. These orders are attached as enclosure (5). Is this mem- 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 263 


ber entitled to travel time from travel to his home as recorded at the time of 
his enlistment in the Regular Navy, and if so, may the travel time be computed 
on the basis of that authorized for travel by private conveyance? 

We understand that the questions here involved arise only in cases, 
such as here presented, where it is proposed to add the time served 
as a regular member of the uniformed services to the time subsequently 
served as a reservist to determine whether a member is called or or- 
dered to active duty in excess of 30 days within the contemplation of 
the first proviso in section 201 (d) of the Career Compensation Act of 
1949, 837 U. S. C. 231 (d) (as redesignated by section 2 (2) of the act 
of March 31, 1955, 69 Stat. 19, 37 U. S. C. 232). The cited provisions 
of law relate to members of the uniformed services “called or ordered 
to extended active duty in excess of thirty days.” It seems clear that 
the members referred to are members of a reserve component and we 
see no basis on which the period of time served as a regular may be 
used to augment the time subsequently served as a reservist in deter- 
mining whether a member was called or ordered to active duty as a 
reservist in excess of 30 days. Neither the statute nor the regulations 
issued under it seem to contemplate such a combination of regular 
and reserve service. See pages 1545 and 1546 of the Hearings before 
a Subcommittee of the Committee on Armed Services, House of Rep- 
resentatives, Eighty-First Congress, First Session, on H. R. 2553, 
which was enacted as the Career Compensation Aet of 1949. 

Since the officer referred to in connection with question 1 of Com- 
mittee Action No. 191 was not called or ordered to active duty as a 
reservist in excess of 30 days, the cited provisions of the statute and 
regulations have no application in his case. His right to active duty 
pay benefits for travel time incident to his release from active duty 
as a reservist is governed by paragraph 044230-3b, Navy Comptroller 
Manual. That paragraph provides that where a reserve officer of 
the Marine Corps is released from a period of active duty to which 
he had been ordered for 30 days or less he is entitled to active duty pay 
for travel time to the place from which he was ordered to active duty 
computed on the basis of the actual and necessary public surface car- 
rier schedules over the shortest usually traveled route. Since this 
officer was ordered to active ‘duty as a reservist at the station from 
which he was detached under release from active duty orders, he would 
not be entitled to pay and allowance for any travel time incident to 
his release from active duty. Hence, questions la, 1b, and 1c are an- 
swered in the negative. On the same basis, the enlisted member re- 
ferred to in question 2 is not entitled to any travel time incident to his 
release from active duty in the Naval Reserve, and that question is an- 
swered in the negative. 

Our decision of September 8, 1954, B-120297, to the Secretary of 
Defense, was based on the same provision of law cited in connection 
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with the questions here involved. Since, as above stated, such provi- 
sion of the statute has no application in this case, we do not think 
that the ruling in that decision has any application in the present case. 


[B-133699] 


Military Personnel—Reserve Medical and Dental Officers— 
Public Health Service—Recall to Duty—Training Duty 
Public Health Service Reserve medical or dental officers, who perform active 
duty for a period of one year or more under a call or order to extended active 
duty for one year or more, are considered commissioned officers under section 
208 (a) of the Career Compensation Act of 1949, 37 U. 8. C. 234 (a), and as 
officers are entitled to the special pay provided in section 203 (b) of the act, 
87 U. S. C. 234 (b), on recall for a second tour of active duty for less than one 
year or for a period of full-time training duty of less than thirty days between 
September 1, 1947, and July 1, 1959. 


Inasmuch as the term “full-time training duty” is included in the definition of 
“active duty” in 10 U. S. C. 101 (22), it may be regarded as “active service” 
within the meaning of section 203 (b) of the Career Compensation Act of 1949, 
87 U. 8S. C. 234 (b), which provides special pay for reserve commissioned offi- 
cers who are recalled to duty after a period of one year or more of active duty. 
86 Comp. Gen. 179, modified. 


To the Secretary of Health, Education, and Welfare, October 18, 
1957: 


Further reference is made to letter of September 5, 1957, from the 
Acting Secretary of Health, Education, and Welfare, requesting a 
decision on two questions relating to entitlement to the special pay 
provided in section 203 (b) of the Career Compensation Act of 1940 
(1949) , as amended, 37 U.S. C. 234 (b). 

The questions involved relate to whether a reserve medical or dental 
officer of the Public Health Service would be entitled to the special 
pay when called to active duty under the following circumstances: 

1. A reserve medical or dental officer, who performed active duty between 
September 1, 1947, and July 1, 1959, for a period of one year or more under a 
call or order to extended active duty of one year or more, is subsequently re- 
called to a second tour of extended active duty prior to July 1, 1959, under a 
call or order to active duty of less than one year. 

2. The facts set forth in item “1” above, as varied in the respect that the 
subsequent recall to a second tour of active duty is for full time training duty 
for a period of less than thirty days. 

The term “commissioned officer” is defined in section 208 (a) of the 
Career Compensation Act, as amended, 37 U. S. C. 234 (a), as in- 
cluding “medical and dental officers of the Reserve Corps of the Public 
Health Service * * * who heretofore, but subsequent to September 
1, 1947, have been called or ordered to extended active duty of one year 
or longer, or who may, prior to July 1, 1959, be called or ordered to 
extended active duty of one year or longer.” Subsection (b) provides 
that “commissioned officers as defined in subsections (a) and (c) of 
this section shall be entitled to receive special pay * * * for each 
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month of active service for those medical and dental officers covered 
by subsection (a) of this section.” 

It is clear that a reserve medical or dental officer is covered by sub- 
section (a) of the quoted provisions of law, if he has performed active 
duty for a period of one year or more under a call or order to extended 
active duty for one year or more. Since subsection (b) refers to of- 
ficers, rather than to periods of service covered by subsection (a), it 
appears that the statute contemplates payment of the special pay for 
each period of active service performed by an officer so covered even 
though some of the active duty is performed after the completion of 
a tour of active duty covered by subsection (a). Accordingly, ques- 
tion 1 is answered in the affirmative. 

In our decision of August 29, 1956, 36 Comp. Gen. 179, it was held 
that the term “active service” as used in section 203 (b) of the Career 
Compensation Act, as amended, does not include active duty for train- 
ing. However, that conclusion was based on the definition of the term 
“active duty” as used in section 101 (b) of the Armed Forces Reserve 
Act of 1952, 66 Stat. 481, 50 U. S. C. 901 (b). Since section 101 of 
the 1952 act, 50 U. S. C. 901, was repealed by section 53 of the act of 
August 10, 1956, 70A Stat. 641, 682, and section 101 (22) of the latter 
aet, 10 U. S. C. 101 (22) defines “Active duty” as including “full- 
time training duty,” there appears to be no reason why full-time train- 
ing duty should not now be regarded as “active service” within the 
meaning of that term as used in section 203 (b) of the Career Com- 
pensation Act, as amended. In that connection it is noted that the 
committee report quotation (relating to the 1956 act), which is set 
forth in the Acting Secretary’s letter, indicates the view that the new 
definition—derived from section 306 (d) of the act of June 29, 1948, 
62 Stat. 1090, 34 U. S. C. 440m (d)—is “closer to general usage than 
the definition” used in the 1952 act. Question 2 is answered in the 
affirmative. The decision of August 29, 1956, 36 Comp. Gen. 179, 
is modified accordingly. 


[B-133537] 


Military Personnel—Hazardous Duty—Flight Officer In- 
jured in Low-Pressure Chamber—F light Pay—Low-Pressure 
Chamber Pay During Injury 


An officer who is incapacitated for flying duty as a result of a decompression 
injury received while participating in a low-pressure chamber training period 
may not be considered as having received his injury as a result of an “aviation 
accident” within the meaning of that term as used in section 1 (c) of Executive 
Order No. 10618, to be entitled to flying pay during the period of incapacity; 
nor may his assignment as a participant in a low-pressure chamber be con- 
sidered as an assignment as instructor-observer as used in section 9 (e) of the 
order, to be entitled to incentive pay for low-pressure chamber duty for a three- 
month period following the injury. 








266 DECISIONS OF THE COMPTROLLER GENERAL [37 


To Captain John N. Clemens, Department of the Air Force, October 
21, 1957: 

By letter dated August 13, 1957, the Acting Vice Commander, Air 
Force Finance Center, Denver, Colorado, forwarded your letter of 
June 12, 1957, with enclosures, requesting an advance decision as to 
the legality of crediting the pay account of Lieutenant Joseph 
Bachik, USAF, with flying pay for the period November 23, 1956, to 
February 22, 1957, in the circumstances shown. 

You relate that on November 23, 1956, Lieutenant Bachik was 
directed, as principal duty for that day, to participate in a low- 
pressure chamber training period at James Connally Air Force Base, 
under the provisions of AFR 50-27, and that he was incapacitated 
because of a decompression injury and has, since the accident, been 
permanently suspended from fiying duty. You further state that 
“Under existing Air Force Regulations and Manuals, there is no spe- 
cific provision to enable Lt. Bachik to receive fly-pay for subsequent 
three-month period following decompression accident.” 

By orders dated August 13, 1952, Headquarters Flying Training 
Air Force, Waco, Texas, Lieutenant Bachik was granted an aeronau- 
tical rating of Aircraft Observer and required to participate fre- 
quently and regularly in aerial flights. Accompanying the papers is 
a copy of what appears to be a directive from the Assistant Wing 
Operations Officer dated November 7, 1956, and bears the heading 
Physiological Training for Pilots and Observers. The directive states 
that Lieutenant Bachik and other named officers “are scheduled for 
Physiological Training at 0800 hours on 23 November 1956, in build- 
ing 40-4, as required by paragraph 4a, ATC Supplement-1 to AF 
Regulation 50-27, dated 7 February 1956. Masks and helmets will 
be furnished by Physiological Training Unit.” Also accompanying 
the papers is a certificate executed on July 19, 1957, by Captain James 
R. Egelston, USAF (MC), certifying that Lieutenant Bachik was 
physically incapacitated for flying duty as a result of undergoing 
scheduled and directed training in the low-pressure chamber pursuant 
to requirements of AFR 50-27, on November 23, 1956, and that he is 
still suspended from flying duties due to the nature of the reaction. 
Lieutenant Bachik states that while he can find no specific written 
provision for three months’ flying pay to compensate for his injury, 
he is of the opinion that he is entitled to such pay under the provisions 
of paragraph 11106, Air Force Manual 173-20. 

Section 204 of the Career Compensation Act of 1949, 63 Stat. 809, 
as amended, 37 U. S. C. 235, authorizes, subject to such regulations 
as may be prescribed by the President, the payment of incentive pay 
for the performance of certain specified hazardous duties, includ- 
ing duty involving frequent and regular participation in aerial flights 
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and duty as low-pressure chamber inside observer. Regulations 
promulgated pursuant to the authority of sections 204 and 501 (d) of 
the above-cited 1949 act, 37 U.S. C. 301 (d), are contained in Executive 
Order No. 10152, August 17, 1950, as amended by Executive Order No. 
10618, June 28, 1955. Pertinent provisions of the Executive order, as 
amended, are as follows: 


{1] (c) The term “aviation accident” shall be construed to mean an accident 
in which a member who is reqiured to participate freqently and regularly in 
aerial flight is injured or otherwise incapacitated as a result, as attested by 
the appropriate medical authority of the uniformed service concerned, of (1) 
jumping from, being thrown from, or being struck by, an aircraft or any part 
or auxiliary thereof, or (2) participation in any duly authorized aerial flight 
or other aircraft or glider operations. 

* * * * * * * 


[9] (e) The term “duty as low-pressure chamber inside observer” shall be 
construed to mean duty performed within low-pressure chambers at aviation 
physiological training facilities by members assigned to that duty as instructor- 
observers. 

* * s s = ” * 


Sec. 10. Any member who is required by competent orders to perform haz- 
ardous duty and who becomes injured or otherwise incapacitated as a result 
of the performance of such duty, by aviation accident or otherwise, shall be 
deemed to have fulfilled all of the requirements for the performance of hazard- 
ous duty during such incapacity for a period not to exceed three months fol- 
lowing the date as of which such ineapacity is determined by the appropriate 
medical authority. 


Paragraph 11106, Air Force Manual 173-20, eited by Lieutenant 
Bachik in support of his claim, reads as follows: 

Any member who is placed on flying status, or is required by competent 
orders to perform glider flights, parachute duty, demolition duty, low pressure 
chamber duty, or human acceleration or deceleration duty, and who becomes 
injured or otherwise incapacitated as a result of the performance of such duty, 
will be considered to have fulfilled all of the requirements for the performance 
of hazardous duty during such incapacity for a period not to exceed three months 
following the date as of which the incapacity is determined by the appropriate 
medical authority. (See FE. O. 10152, 17 August 1950 (AF Bul. 30, 1950), as 
amended by E. O. 10618, 28 June 1955.) 

Executive Order No. 10152, as amended, not only prescribes regu- 
lations relative to the payment of incentive pay for the performance 
of aviation duty, but also prescribes regulations for the payment of 
incentive pay for the other types of hazardous duty for which such 
pay is authorized by section 204 of the Career Compensation Act of 
1949, as amended. Section 10 is stated more broadly than the corre- 
sponding provisions in prior Executive orders, such as section 10 of 
Executive Order No. 9195, July 7, 1942, which related only to the 
payment of additional pay for the performance of aviation duty. 
The provisions of paragraph 11106, Air Force Manual 173-20, cited 
by Lieutenant Bachik, may not be considered as enlarging the rights 
in that respect authorized by section 10 of the Executive order. 
Compare 82 Comp. Gen. 530. 

Lieutenant Bachik’s injury did not result from the performance 
of his flying-duty assignment, but resulted from participating in low- 
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pressure chamber exercises at a physiological training facility. While 
low-pressure chamber exercises indirectly relate to the flight pro- 
ficiency of a pilot or observer, there is no authority for the payment of 
flying pay during a period of incapacity on account of an injury sus- 
tained in a low-pressure chamber by a pilot or observer who is under 
orders to participate frequently and regularly in aerial flights, such in- 
capacity not being the result of an “aviation accident” within the 
meaning of the term as defined in the Executive order. 

Incentive pay is authorized for duty performed within low- 
pressure chambers at aviation physiological training facilities by 
members asigned to that duty as instructor-observers. In that con- 
nection, in considering the bill H. R. 4720, 84th Congress, 1st Session, 
which became the Career Incentive Act of 1955, 37 U. S. C. 235 
(a) (10), particuiarly that part relating to the payment of incentive 
pay for duty in a low-pressure chamber, it was stated in Senate Re- 
port No. 125, at page 12, that “This duty refers to the officer or en- 
listed man who is assigned as inside instructor in a low pressure 
chamber.” Lieutenant Bachik was not assigned to that duty as an 
instructor-observer. 

Accordingly, Lieutenant Bachik may not be deemed, by reason of 
the provisions of the said section 10 of the Executive order, to have 
met the requirements for flying pay or for the incentive pay author- 
ized for duty as low-pressure chamber inside observer for a three- 
month period following his injury. 

The Military Pay Order and supporting papers will be retained 
in our Office. 

[B-133956] 


Contracts—Awards—Small Business Concerns Offered 
Larger Progress Payments 
A procurement directive under which larger progress payments are offered to 


small business concerns creates a potential inequality among bidders and is, 
therefore, invalid as applied to formally advertised procurements. 


The declaration of Congressional policy with respect to small business contained 
in various procurement statutes without specific implementation similar to that 
provided in section 214 of the Small Business Act of 1953, 15 U. S. C. 643, for 
set-asides may not be construed as repealing or making inapplicable statutory 
restrictions otherwise applicable to advertised procurements so as to justify 
the issuance of a procurement directive under which larger progress payments 
are offered to small business concerns in a formally advertised competitive 
procurement. 


To the Secretary of Defense, October 22, 1957: 


Reference is made to letter dated October 1, 1957, from the Assistant 
Secretary of Defense (Comptroller), requesting our decision whether 
Department of Defense Directive 7800.5, dated August 10, 1957, is 
legally objectionable as applied to formally advertised procurements. 

The directive deals with the maximum progress payments which 
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normally may be made to Defense Department contractors. Such 
payments theretofore had been limited to 75 percent of total costs or 
90 percent of direct labor and material costs. Directive 7800.5 reduces 
these percentages to 70 and 85 respectively, except for contracts with 
small business concerns as to which the greater percentages continue 
to apply. The letter of October 1, 1957, asks whether this preference 
to small business is contrary to the principles relating to equality 
among bidders under formal advertising procedures. The answer to 
this question depends upon whether the granting of larger progress 
payments does in faet give an advantage in bidding to small business 
over other bidders. If so, it is clearly contrary to the principles of 
formal advertising, and must be considered legally objectionable 
unless authorized by statute. 

As is stated in the Assistant Secretary’s letter, when bid invitations 
provide for progress payments, all bids are evaluated equally whether 
they ask for such payments or not. A bidder’s failure to ask for 
progress payments when they are available is proof that that bidder 
has not been placed at a disadvantage by other bidders’ acceptance 
of such payments. This was the situation involved in the decision 
at 35 Comp. Gen. 282. If it were certain that progress payments 
offered to all bidders would be requested only by small business, re- 
striction of their availability to small business would create no in- 
equalities among bidders. On the other hand, under an invitation 
offering progress payments to all bidders, a refusal to grant such 
payments to a bidder merely because he did not qualify as small busi- 
ness would be an unwarranted deviation by the Government from the 
advertised terms of the procurement. See Pfotzer v. United States, 
77 F. Supp. 390, 393, 111 C. Cls. 184, cert. denied 335 U. S. 885. 

While it probably is true in the great majority of cases that the 
availability and size of progress payments is of less consequence to 
large than to small firms, it is indisputable that earlier payment of 
money has a value which is often recognized by offers of prompt 
payment discounts. It is entirely possible that any contractor’s work- 
ing capital position at a particular time may be such that larger 
progress payments would avoid the necessity for borrowing money 
and the incidental interest charges. Obviously, it is impossible to 
know in advance whether any particular prospective bidder on a 
Government procurement, regardless of size, would be able to offer 
a better price if given progress payments. For these reasons, we 
believe it is too clear to require further discussion that an invitation 
which offers larger progress payments to a certain class of bidders 
creates a potential inequality among bidders which is incompatible 
with the freedom from discrimination and partiality necessary under 
the statutes requiring advertising for the needs of the Government. 
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Cf. United States v. Pan-American Petroleum Co., 6 F. 2d 43, at p. 
68. As was stated by the court in United States v. Brookridge Farm, 
111 F. 2d 461, 463, 

The purpose of these statutes and regulations is to give all persons equal right 
to compete for Government contracts; to prevent unjust favoritism, or collusion 
or fraud in the letting of contracts for the purchase of supplies; and thus to 
secure for the Government the benefits which arise from competition. In 
furtherance of such purpose, invitations and specifications must be such as 
to permit competitors to compete on a common basis. * * * 

The preferential exception in Directive 7800.5 must, therefore, be 
deemed invalid as applied to formally advertised procurements unless 
statutory authority exists for such discrimination among bidders. 
The Assistant Secretary’s letter refers specifically to the Small Busi- 
ness Act of 1953. Section 202 of that act, 67 Stat. 232, 15 U.S. C. 
631, declares it to be the policy of the Congress that the Government 
should— 

* * * aid, counsel, assist, and protect insofar as is possible the interests of 
small-business concerns in order * * * to insure that a fair proportion of the 
total purchases and contracts for supplies and services for the Government be 
placed with small-business enterprises * * *. 

A similar policy has been announced in other statutes. See section 
714 (f) (2) of the Defense Production Act of 1950, as amended, 
65 Stat. 143, 50 U. S. C. 2163a (f) (2); section 2 (b) of the Armed 
Services Procurement Act of 1947, now 10 U. S. C. 2301; section 
302 (b) of the Federal Property and Administrative Services Act 
of 1949, 41 U. S. C. 252 (b). Also, section 609 of the Department 
of Defense Appropriation Act, 1958, 71 Stat. 324-25, provides that 
the Secretary of Defense shall, insofar as practicable, 


* * * assist American small business to participate equitably in the furnishing 
of commodities and services financed with funds appropriated under this Act by 
making available * * * information * * * with respect to purchases proposed 
* * * and by making available * * * information as to commodities and serv- 
ices produced and furnished by small independent enterprises * * *, and by 
otherwise helping to give small business an opportunity to participate in the 
furnishing of commodities and services financed with funds appropriated by this 
Act. 

It appears to be the position of the Assistant Secretary that these 
statutory declarations of congressional policy and other statutes such 
as section 609 of the current Defense Department appropriation act 
are broad enough to authorize the preference to small business af- 
forded under Directive 7800.5. We are unable to agree with this 
position. 

It is pertinent to note that the Small Business Act itself provides 
in section 214 thereof, 15 U. S. C. 643, that in order to effectuate the 
purposes of the act, small business shall receive those procurements 
determined by the Small Business Administration and the procuring 
agency to be “set aside” for small business. To this extent, and by 
this specific means, the Congress has authorized a disregard of the 
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statutes requiring formal advertising procedures. A mere declaration 
of congressional policy, without implementation thereof by specific 
language, should not in our opinion be construed as repealing or mak- 
ing inapplicable definite statutory restrictions otherwise applicable. 
See, in this connection, our decisions at 22 Comp. Gen. 1018; 28 id. 
662; 31 id. 481. 

The letter from the Assistant Secretary requests advice whether, 
in the event Directive 7800.5 be found objectionable, we would object 
to the establishment of a procedure by your Department whereby equal 
progress payment percentages would be offered all bidders under 
formally advertised procurements, with provision for the allowance of 
higher percentages in unusual cases. Authorization by departmental 
headquarters would be required for the allowance of higher percent- 
ages, except that in the case of small business contracting officers 
would be authorized to allow limited higher percentages. 

The suggested procedure would thus provide an administrative 
process for small business different from that to be followed by others. 
The reasons justifying the adoption of a different procedure for small 
business are not stated, and our comments must, therefore, be general 
in nature. If the difference in treatment is merely procedural and 
does not create a difference in substantive rights, we would not object. 
If, on the other hand, the suggested procedure is designed to accom- 
plish indirectly the same purpose as Directive 7800.5, it would be sub- 
ject to the same objections. 


[B-132740] 


Contracts—Awards—Small Business Concerns—Housing 
Contracts 


The set-aside for the exclusive award to small business coneerns of a portion of 
the construction contraets authorized pursuant to the Housing Amendments 
(Act) of 1955 would be contrary to section 403 (b) of the act, 42 U. S. C. 1594 
(b), which requires unrestricted advertising, the consideration of all bids re- 
ceived from firms qualified by experience and financial responsibility, and award 
to the lowest acceptable bidder. 


In view of the fact that section 214 of Small Business Act of 1953, 15 U. S. C. 
643, whieh relates primarily to utilization of potential productive capacity of 
plants operated by small business concerns, refers specifically to “contracts for 
supplies and services,” “contracts for research and development,” and to furnish- 
ing of “materials,” “supplies” and “equipment” there is doubt as to its applica- 
tion to construction contracts authorized pursuant to the Housing Amendments 
(Act) of 1955. 


To the Administrator, Small Business Administration, October 23, 


1957: 


Referenee is made to your letter of July 26, 1957, requesting our 
consideration of the propriety of exercising the authority granted 
under section 214 of the Small Business Act of 1953, as amended, 15 
U. S. C. 643, and setting aside for exclusive award to small business 











272 DECISIONS OF THE COMPTROLLER GENERAL [87 


concerns a substantial portion of the contracts to be made pursuant 
to section 403 of the Housing Amendments of 1955, 69 Stat. 651, 42 
U.S. C. 1594. 

The amended section 214 of the Small Business Act of 1953 pro- 
vides that small business concerns within the meaning of the act 
shall receive any award or contract or any part thereof as to which 
it is determined by the Small Business Administration and the con- 
tracting procurement agency (A) to be in the interest of maintaining 
or mobilizing the Nation’s full productive capacity, or (B) to be in 
the interest of war or national defense programs. 

Section 403 of the Housing Amendments of 1955 authorizes the 
Secretary of Defense or his designee to enter into contracts with any 
eligible builder to provide for the construction of housing on lands 
owned or leased by the United States situated on or near a military 
reservation or installation. Advertising is required in the manner 
provided in section 3 of the Armed Services Procurement Act of 1947, 
41 U.S. C. 152, and the term “eligible builder” is defined in subsection 
(b) of section 403, 42 U.S. C., 1594 (b), as a person, partnership, firm 
or corporation determined by the Secretary after consultation with 
the Federal Housing Commissioner “(1) to be qualified by experience 
and financial responsibility to construct housing of the type described 
in subsection (a) of this section, and (2) to have submitted the lowest 
acceptable bid.” 

It is proposed that certain of these construction contracts be let by 
advertising restricted to small business bidders in order to give effect 
to the Congressional policy that the Government should aid, counsel, 
assist and protect, insofar as possible, the interest of small business 
concerns. Your letter sets forth that the percentage of Government 


contracts and purchases awarded to small business firms has been ~ 


declining and that this consistent decline has caused concern in both 
the Executive and Legislative Branches of the Government. The 
Small Business Administration has ascertained that small business 
concerns are particularly equipped to participate in the Government’s 
construction programs, and in several instances where proposals for 
construction of housing authorized by section 403 of the Housing 
Amendments of 1955 have been examined the Administration has 
determined that awards to small business concerns would be in the 
interest of maintaining or mobilizing the Nation’s full productive 
capacity or in the interest of the war or national defense programs. 

We are advised that the contracting officials involved in three of 
the proposed construction projects have indicated concurrence with 
these determinations but that a question has been raised as to whether 
the contemplated procedure of restricting the awards to small busi- 
ness concerns would comply with the requirements for advertising set 
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out in section 3 of the Armed Services Procurement Act of 1947. It 
appears to have been suggested that, if only small business coneerns 
were made eligible for award, the resulting contracts would be of a 
negotiated type not permitted under section 403 of the Housing 
Amendments of 1935. 

Your letter discusses the general question as to the effect of statu- 
tory authority permitting the limiting of eligible bidders and the 
opinion is expressed that joint determination set-asides for small 
business awards are not negated by that part of subsection (a) of 
section 408 of the Housing Amendments of 1955, 42 U. S. C. 1594 (a), 
which requires advertising in the manner prescribed in section 3 of 
the Armed Services Procurement Act of 1947. It is argued that a 
contrary conclusion would do violence to the Congressional intent 
and policy that the Government should aid, counsel, assist and pro- 
tect, insofar as possible, the interest of small business concerns; and 
that the contrary conclusion would be in conflict with the accepted 
rule of statutory construction that remedial statutes should be lib- 
erally construed. 

On the other hand, we are bound to recognize the fact that full, 
free, and open competition for Government contracts has been the 
basic policy of the Congress as declared in its enactments for more 
than a hundred years, and we do not feel that specific statutory ex- 
ceptions to that general rule are to be construed more freely than 
reasonably necessary to effectuate their apparent intent. 

Viewed from this standpoint, there is serious doubt whether section 
214 of the Small Business Act of 1953, as amended, was intended to be 
applicable to construction contracts. The act relates primarily to 
the utilization of the potential productive capacity of plants operated 
by small business concerns and it specifically refers only to “contracts 
for supplies and services,” “contracts for research and development” 
and to the furnishing of “materials,” “supplies” and “equipment.” 
In this connection, it is to be noted that the matter of entering into 
construction contracts is separately considered in both the Armed 
Services Procurement Act of 1947 and the Federal Property and 
Administrative Services Act of 1949, and that contracts for “supplies 
and services” and those for construction of public buildings and 
works have traditionally been treated as separate and distinct subjects 
in statutes, regulations, and decisions of the accounting officers. 
Also, the eligibility provisions of subsection (b) of section 403 of the 
Housing Amendments of 1955 appear clearly to have been intended 
to require unrestricted advertising and the consideration of all bids 
received from firms qualified by experience and financial responsibility 
to construct housing of the type described in subsection (a) of section 
403. 


468020 O-58—20 
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In the circumstances, you are advised that we believe it would be 
improper for the contracting agencies involved to set aside any por- 
tion of the contracts to be made pursuant to section 403 of the Hous- 
ing Amendments of 1955 for exclusive award to small business 
concerns. 


[B-132894] 


Military Personnel—Transportation—Dependents—Com- 
mercial Air Transportation—Reimbursement Basis 


Army enlisted man whose dependents traveled to Canal Zone at personal ex- 
pense by commercial air pursuant to the member’s change of station from Texas 
to the Canal Zone and after issuance of a travel authorization is entitled to a 
monetary allowance in lieu of transportation of dependents computed on distance 
from Brady, Texas, to New York, port of embarkation for Government vessels, 
under paragraph 7003-3b of Joint Travel Regulations which provides that when 
transportation by Government vessel is available but not utilized and trans- 
oceanic travel is performed at personal expense, the monetary allowance in lieu 
of transportation is payable from old station to port of embarkation for Govern- 
nent vessels. 


To Colonel K. H. Tando, Department of the Army, October 23, 
1957: 


By first endorsement of August 8, 1957, the Chief of Finance, De- 
partment of the Army, forwarded here your letter of April 18, 1957, 
requesting an advance decision as to whether you are authorized to 
pay the claim of Joseph G. Hill, RA 15 019 778, for a monetary al- 
lowance in lieu of transportation for his dependents, in the circum- 
stances shown. 

By orders dated August 24, 1956, the enlisted man was transferred 
from duty at Fort Sam Houston, Texas, to duty at Fort Amador, Ca- 
nal Zone, where he arrived on November 10, 1956. Such orders did 
not authorize concurrent travel of dependents. By Travel Author- 
ization of Dependents, issued by Headquarters, Fourth Army, Fort 
Sam Houston, Texas, dated November 21, 1956, the member’s de- 
pendents (wife and three children) were authorized, upon call of the 
port commander, to proceed from Brady, Texas, the designated place 
to which they traveled upon issuance of the member’s change of sta- 
tion orders as authorized by paragraph 7008-38 (1), Joint Travel 
Regulations, to the appropriate Army terminal for further move- 
ment by water transportation to final destination. The Chief of 
Transportation was directed to furnish the necessary transportation, 
issue the necessary instructions, and coordinate with all concerned. 
Upon receipt of the travel authorization, Mrs. Hill informed the 
transportation officer that she and the children would travel to Pan- 
ama by commercial aircraft. The member has certified that his de- 
pendents traveled at personal expense from Brady, Texas, to New 
Orleans, Louisiana, and from there to the Canal Zone by commercial 
aircraft, between December 27 and 29, 1956. It is shown that he was 
paid for the travel of his dependents from Fort Sam Houston, Texas, 
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to Brady, Texas, and from there to New Orleans, Louisiana. He 
now claims a monetary allowance in lieu of transportation for his 
dependents computed on the distance from Brady, Texas, to the 
New York Port of Embarkation, less the amount received by him 
for travel of dependents from Brady, Texas, to New Orleans, 
Louisiana. 

It appears that had the member’s dependents awaited a port call 
they would have been furnished transportation by Government vessel 
from New York, New York, tothe Canal Zone. 

The statutory authority for transportation of dependents of mem- 
bers of the uniformed services is contained in section 303 (c) of the 
Career Compensation Act of 1949, 63 Stat. 814, 37 U. S. C. 253 (c), 
which expressly provides that transportation of dependents at Gevern- 
ment expense upon a member’s ordered change of permanent station 
shall be under such conditions and limitations, for such ranks, grades 
or ratings, and to and from such locations as the Secretaries concerned 
may prescribe. 

Chapter 7, Joint Travel Regulations, issued by the Secretaries to 
implement this statutory authority, provides generally in paragraph 
7000 that members of the uniformed services (except enlisted men in 
the lower pay grades) are entitled to transportation of dependents at 
Government expense upon a permanent change of station for travel 
performed from the old permanent station to the new permanent 
station or between points otherwise authorized in such regulations, 
Paragraph 7002-1b of the same regulations provides that for trans- 
oceanic travel of dependents to, from, or between areas outside the 
United States, Government aircraft or vessels will be utilized, if 
available, except in specified instances not here material. Paragraph 
7003-3b (1) of the regulations provides that when transportation by 
Government vessel is available but not utilized and transoceanic travel 
is performed at personal expense, or is actually utilized for trans- 
oceanic travel, the monetary allowance in lieu of transportation is 
payable for the official distance from the old station to the port of 
embarkation for Government vessels and from the appropriate port 
of debarkation to the new station. 

Since it appears that had the member’s dependents awaited a port 
call they would have been furnished transportation by Government 
vessel from New York, New York, to the Canal Zone and, since they 
traveled to the Canal Zone at personal expense, the member is en- 
titled, under paragraph 7003-3b (1), Joint Travel Regulations, to a 
monetary allowance in lieu of transportation for his dependents com- 
puted on the distance from Brady, Texas, to New York, New York, 
less the amount previously received by him for his dependents’ travel 
computed on the distance from Brady, Texas, to New Orleans, 
Louisiana. 
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Accordingly, payment of the dependent travel voucher, returned 
herewith, is authorized, if otherwise correct. 


[B-132126] 


Customs Employees—Overtime—Night Work—Construc- 
tive Time—tTravel 


Customs employees, who have a regular daily tour of duty other than between 
the hours of 8 a. m. and 5 p. m., are not entitled to premium payments of four 
hours “remain on duty” time in addition to actual service time commencing four 
hours or less between 5 p. m. and 9 p. m. under 19 U. S. C. 267, 1451 and the 
regulations in 19 C. F. R. 2416, which indicate that compensable time cannot 
be more than the time elapsing between 5 p. m. and the conclusion of service 
when the employee ceases to “remain on duty.” 


In view of the provisions of section 24.16 (g) of the Customs regulations, 19 
C. F. R. 2416, employees whose regular daily tour of duty covers any part of the 
night (5 p. m. to 8 a. m.)—compensable time for extra compensation purposes 
under 19 U. S. C. 267—are entitled to extra compensation computed as though 
the beginning of the regular tour of duty marked the end of a night period and 
the close of such tour marked the beginning of another night period, and em- 
ployees whose regular daily tour of duty is from 4 p. m. to 12 p. m. may be 
credited with the four-hour compensable time allowance even though employees 
on the regular daytime tour (8 a. m. to 5 p. m.) would be entitled only to a 
two-hour allowance for reporting to duty between such hours. 


Commencement of travel from Honolulu, Hawaii, to outlying points—Pearl Har- 
bor and Barber’s Point—at which customs inspections take place during the 
night hours (between 5 p. m. and & a. m.) outside of the employee’s regular 
tour of duty hours does not constitute a reporting for duty to entitle the em- 
ployee to extra compensation under 19 U. S. C. 267 and section 24.16 (g) of 
the Customs regulations, 19 C. F. R. 24.16, so as to authorize the inclusion of 
the travel time in the compensable time for actual performance of duty in 
addition to four hours or other constructive compensable time under the 
regulations. 


Mere performance of travel immediately prior to 8 a. m. (end of “night”) in 
reporting for duty at the place of inspectional work at 8 a. m. or later does not 
entitle the customs employees to extra compensation for overtime services under 
19 U. S. C. 267 and section 24.16 (g) of the Customs regulations. 


To the Secretary of the Treasury, October 24, 1957: 


The Acting Secretary’s letter of January 7, 1957, refers to General 
Accounting Office Notices of Exception Nos. 400006 to 400011 and 
400013 to 400021, inclusive, Code 01121, Sym. 1821, addressed to 
Warde C. Hiberly and No. 400012, Code 01121, Sym. 1321, addressed 
to Anthony J. Schimmer all relating to customs activities in customs 
collection district 32, Honolulu, T. H. Notices Nos. 400006 to 400011, 
inclusive, are dated July 30, 1953, and notices Nos. 400012 to 400021, 
inclusive, are dated August 14, 1953. 

The notices of exception relate to payments of extra compensation 
to customs employees under the customs overtime laws, 19 U.S. C. 267, 
1451, and the customs overtime regulations, 19 CFR 24.16. 

Accompanying the letter is a memorandum discussing the several 
types of questioned payments involved and the present system of re- 
payment thereof. Also enclosed is a memorandum of a former col- 
lector of customs dated December 5, 1944, interpreting the regulations 
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as contained in T. D. 51149, approved November 18, 1944, together 
with a letter from the collector dated November 27, 1953, setting forth 
that the payments were made in aecordance with established inter- 
pretations and practices of his office. 

Our reeords show that the 16 exceptions originally issued totaled 
$4,945.40, and involved payments to 35 employees. Administrative 
exceptions have raised the total of $6,497.56, involving 40 employees. 
The principal reason for the difference in amounts is that exceptions 
could not be stated by our Office against some of the payments because 
of the three-year statutory period for settlement of accounts. Also, 
the records show that as of March 1, 1957, collections have been made 
amounting to $2,855.39. Payments in full have been received from 26 
employees and partial payments have been made by 6 of the 14 em- 
ployees from whom amounts are still outstanding. 

As to the overpayments included in reimbursements from carriers, 
a total of $4,934.56 has been refunded by the Bureau of Customs from 
appropriation accounts, and claims totaling $668.18 were forwarded 
to our Claims Division for direet settlement because the appropria- 
tions involved had lapsed. The forwarding letters, bearing various 
dates in 1954, stated that the claims had been administratively ex- 
amined and were approved for payment. No mention is made of any 
extenuating circumstances and since the supporting statements of 
the time of service, etc., indicated overpayments to the employees, the 
refund claims of the carriers were allowed in accordance with the 
administrative recommendations. 

The three classes of questioned payments are: 

1. Premium pay for hours of “back-up time” which occurred be- 
tween 8 a. m. and 5 p. m. 

2. Travel time to and from the assigned post of duty. 

3. Overtime for period prior to 8 a. m. when no work was performed 
and estimated time of arrival of aircraft was 8 a. m. or later. 

The statutory authority for payment of extra compensation for 
overtime services of customs employees is contained in section 5 of the 
act of February 13, 1911, as amended, 19 U. S. C. 267, reading as 
follows: 


The Secretary of the Treasury shall fix a reasonable rate of extra compensa- 
tion for overtime services of inspectors, storekeepers, weighers, and other cus- 
toms officers and employees who may be required to remain on duty between 
the hours of 5 o’clock postmeridian and 8 o’clock antemeridian, or on Sundays or 
holidays, to perform services in connection with the lading or unlading of cargo, 
or the lading of cargo or merchandise for transportation in bend or for ex- 
portation in bond or for exportation with benefit ef drawback, or in connection 
with the receiving or delivery of cargo on or from the wharf, or in connection 
with the unlading, receiving, or examination of passengers’ baggage, such rates 
to be fixed on the basis of one-half day’s additional pay for each 2 hours or frac- 
tion thereof of at least 1 hour that the overtime extends beyond 5 o’clock post- 
meridian (but not to exceed two and one-half days’ pay for the full period from 
5 o’cleck postmeridian to 8 o’clock antemeridian), and two additional days’ 
pay for Sunday or holiday duty. The said extra compensation shall be paid 
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by the master, owner, agent, or consignee of such vessel or other conveyance 
whenever such special license or permit for immediate lading or unlading or for 
lading or unlading at night or on Sundays or holidays shall be granted to the 
collector of customs, who shall pay the same to the several customs officers and 
employees entitled thereto according to the rates fixed therefor by the Secretary 
of the Treasury. Such extra compensation shall be paid if such officers or em- 
ployees have been ordered to report for duty and have so reported, whether the 
actual lading, unlading, receiving, delivery, or examination takes place or not. 
In those ports where customary working hours are other than those hereinabove 
mentioned, the collector of customs is vested with authority to regulate the 
hours of customs employees so as to agree with prevailing working hours in 
said ports, but nothing contained in this section shall be construed in any manner 
to affect or alter the length of a working day for customs employees or the over- 
time pay herein fixed. (Feb. 18, 1911, ch. 46, § 5, 36 Stat. 901; Feb. 7, 1920, ch. 
61, 41 Stat. 402.) 


Under the terms of 19 U. S. C. 1451, nonexempt private interests are 
required to give bond to insure, among other things, payment of 
extra compensation provided by the above-quoted law when special 
license is granted pursuant to 19 U. S. C. 1450 to unlade on Sunday, 
a holiday, or at night. The word “night” is defined in 19 U. S. C. 
1401 (g) as meaning the time from 5 p. m. to8 a.m. See generally 
24 Comp. Gen. 140; id. 483; 27 id. 655. 

The provisions of the regulations issued in pursuance of the 1911 
act, as amended, which are particularly pertinent to the matters in 
question, are the second and third sentences of section 24.16 (g) as 
carried in the issue approved December 16, 1948, 13 FR 8108. Those 
two sentences read as follows: 

* * * The compensable time shall be the period between the beginning of the 
night and the conclusion of the services if the employee is assigned and reports 
for duty before the expiration of the first 4 hours of the night; the period be- 
tween the time the employee is assigned and reports for duty and the conclusion 
of the services, plus 4 hours, if the time of assignment is after the expiration 
of the first 4 and before the beginning of the last 2 hours of the night; or 2 hours 
if the employee is assigned and reports for duty 2 hours or less before the end 
of the night. The compensable time for overtime service performed by a customs 
employee assigned to a regular tour of duty covering any part of a night shall 
be computed in accordance with this night rate as though the beginning of the 
regular tour of duty of such employee marked the end of a night period and 
the close of such tour marked the beginning of another night period, but extra 


compensation is not payable in accordance with this section for overtime services 


performed by any customs employee on a regular workday during other than 
the night hours of the port or station. * * * 


The first category of payments covers (1) allowance of 4 hours’ 
compensable time, in addition to the time of actual service, when the 
assignment began before the expiration of the first 4 hours of the 
night, that is, between 5 p. m. and 9 p. m., and (2) an allowance of 
4 hours compensable time when the assignment began within 2 hours 
of the expiration of the night, that is, between 6 a.m. and 8 a.m. The 
particular employees involved appear to have been those whose regu- 
lar tours of duty embraced hours other than those between 8 a. m. and 
5 p.m. The second sentence of the regulations, supra, allows only the 
time from 5 p. m. (the beginning of the night) until the conclusion 
of the services, in the first circumstance, and 2 hours in the second. 
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However, the collector of customs says in his letter of November 27, 
1953, that his office considered that the language of the third sentence 
of the regulations authorized the addition of the 4 hours’ compensable 
time to the time actually worked and that such 4 hours additional 
compensable time, when added to time actually worked for assign- 
ments begun 4 hours or less subsequent to 5 p. m., did not constitute 
payment for overtime services performed between 8 a. m. and 5 p. m. 
Similarly, he says, it was felt that the addition of 4 hours’ compensable 
time to the time actually worked for assignments begun 2 hours or 
less prior to 8 a. m. did not constitute payment for overtime services 
performed between 8 a. m. and 5 p. m., and that the time from 6 a. m. 
to 8 a. m. for employees assigned to a tour of duty from 4 p. m. to 12 
p. m. did not constitute the last 2 hours of their night. Those views 
appear to have been based, in part, upon Collector’s Memorandum 
No. 9, dated December 5, 1944, issued by a predecessor collector. 

The memorandum accompanying the Acting Secretary’s letter 
states that such interpretation was not in accordance with the intent 
of the regulations, and the collector was so advised by a radiogram 
dated October 24, 1951, from the Bureau of Customs. The memo- 
randum also states that it is clear from the explanation of the col- 
lector that the payments in question were made in accordance with 
the official view of the collector’s office as to the meaning of the 
regulation. 

Compensable time under the 1911 act, as amended, is prescribed as 
the time during which the employee is “required to remain on duty” 
between 5 p.m. and 8a.m. Therefore, the allowance authorized by 
the second sentence of the regulations of nonduty time as compen- 
sable time once was the subject of doubt as to its validity. In the 
audit and settlement of accounts and claims, however, we have re- 
solved the doubt in favor of the validity of such provisions of the 
regulations upon the basis that it is within the discretion of the Secre- 
tary of the Treasury under the statute to make a reasonable allowance 
for waiting time during which the employee might be said to “remain 
on duty” although not engaged in the actual performance of inspec- 
tions, etc. However, in view of the phrase in the law quoted above, 
as well as the provision that the computation of extra compensation 
is to be based on the number of 2-hour periods (or designated frac- 
tion) that the “overtime extends beyond” 5 p. m., the terms of the 
statute clearly are such that there cannot possibly occur more com- 
pensable time than the time elapsing between 5 p. m. and the con- 
clusion of the service when the employee ceases to “remain on duty.” 
It follows that payment for more time than that elapsing between 5 
p. m. and the conclusion of the service (whieh is the result when a 
4-hour waiting time allowance is added to the time of actual service 
commencing less than 4 hours after 5 p. m.) is contrary to law. 
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In our view the suggestion that the so-called “back-up time” is pre- 
mium pay rather than payment for particular hours of service is 
without merit. 

As to the second class of cases under the first category involving 
employees on the 4 p. m. to 12 p. m. tour reporting for duty between 
the hours of 6 a. m. and 8 a. m., the statute itself does not preclude 
a 4-hour constructive compensable time allowance as for waiting time, 
since the time thus allowed does not “back up” into the daytime hours 
or into the hours of the employee’s regular tour of duty. The third 
sentence of section 24.16 (g) of the regulations is susceptible of the 
interpretation placed upon it in these cases and no other provision of 
the regulations precisely precludes such interpretation. While as 
previously mentioned the memorandum accompanying the Acting 
Secretary’s letter states that this interpretation was not in accordance 
with the intent of the regulations, nevertheless, we find no basis for 
holding that the payments of extra compensation were erroneous 
under the regulations as worded. We suggest that, in order to avoid 
future occurrences of this kind, the regulations be restated to reflect 
the administrative intention. We would especially recommend the 
use of language which avoids the fiction of a “night” embracing hours 
other than those between 5 p. m. and 8 a. m., contrary to the defi- 
nition in 19 U. S. C. 1401 (g) supra. Cf. 24 Comp. Gen. 483; 27 id. 
655, supra. 

The exceptions to payments of the class last discussed will be re- 
moved and upon administrative reaudit (making sure that the regu- 
lar tour of duty involved was from 4 p. m. to 12 p. m. as 
represented), payments of such class which have been iecovered may 
be refunded to the employees. While we are not unmindful of the 
difficulties which may be encountered, our view at this time is that 
your Department should make an effort to collect back from the car- 
riers the amounts in this class which have been refunded to them, 
including the amounts paid on settlements of our Office from lapsed 
appropriations. United States v. Wurts, 303 U. S. 414. Subject 
to verification of the tour of duty of the employees involved, pay- 
ments of the subject class appear to have been included in refunds on 
our settlements to Pan American World Airways, Inc., certificate 
No. 2244644, dated September 16, 1954; American President Lines, 
Ltd., certificate No. 2244926, dated September 20, 1954; Castle & 
Cooke, Ltd., certificate No. 2243947, dated September 14, 1954; and 
Theo. H. Davies & Co., Ltd., Agents, certifiente No. 2242878, August 
24, 1954. We should appreciate your Department’s advising our 
Claims Division of the results of the collection efforts in the cases 
mentioned. 

Concerning the second category of questioned payments, the ex- 
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planation of the collector of customs in his letter of November 27, 
1953, is as follows: 

During the period for which exceptions relative to the inclusion of travel 
time in the computation of overtime charges were cited it was the practice that 
employees assigned to duty, either on a regular tour of duty or in an overtime 
status, at Pearl Harbor and the Barber’s Point Naval Air Station, would be con- 
sidered as being on duty at the Honolulu Airport station. If they reported for 
duty at the Honolulu Airport prior to traveling to an overtime assignment at 
Pearl Harbor or Barber’s Point they signed in on eustoms Form 3013 as being 
on duty at the Honolulu Airport at the time they arrived there. If they reported 
directly to Pearl Harbor or Barber’s Point, they signed in as being on duty at 
the Honolulu Airport from the time they arrived at Pearl Harbor or Barber's 
Point when arriving at the Honolulu Airport subsequent to completing their as- 
signments at Pearl Harbor or Barber’s Point. No written instructions prescrib- 
ing this practice were issued, but the procedure was authorized by the deputy 
collector in charge of the outside division, and concurred in by the assfstant col- 
lector. The deputy collector in charge of the outside division held that Pearl 
Harbor and Barber’s Point were a part of the Honolulu Airport station, and 
that an employee assigned to overtime duty at Pearl Harbor or Barber’s Point 
was on duty at his overtime post as soon as he arrived at the Honolulu Airport 
station, regardless of when he subsequently actually arrived at Pearl Harbor 
or Barber’s Point to perform his overtime assignment there. It was also held 
that the employee continued to remain in an overtime status from the time he 
completed his overtime assignment at Pearl Harbor or Barber’s Point until he 
returned to the Honolulu Airport station, completed incidental clerical work 
there, and then left the Honolulu Airport. This practice was followed regularly 
until the receipt of Bureau letter dated April 8, 1952, file 129.15, at which time 
instructions discontinuing the practice were issued by this office. 

Our decisions eonsistently have held that travel, without more, does 
not entitle a per annum employee to regular or overtime compensa- 
tion beyond his regular tour of duty, 24 Comp. Gen. 456; 25 id. 399. 
Compare section 204 of Public Law 763, approved September 1, 1954, 
5 U. S. C. 912, now controlling. The circumstances involved in the 
first cited decision, which is dated December 16, 1944, are analogous 
to those here presented. The decision held that employees who were 
ordered to perform repeated daily travel between their headquarters 
city and a temporary duty station were not entitled to overtime com- 
pensation under section 2 of the War Overtime Pay Act of 1943, 57 
Stat. 76, for travel time outside of their regular hours of duty. Simi- 
larly, in the present case there is no basis fer regarding the com- 
mencement of travel from Honolulu Airport to Pearl Harbor or 
Barber’s Point during the night hours (between 5 p. m. and 8 a. m.) 
as a reporting for overtime duty within the meaning of the second 
sentence of section 24.16 (g) of the regulations so as to authorize the 
inclusion of the travel time in the compensable time for aetual per- 
formance of services in addition to the four-hour or other construc- 
tive compensable time allowance under said sentence. The language 
“the intervening waiting time, including any time for travel between 
posts of overtime duty * * *” appearing in section 2416 (f) of the 
regulations, concerning broken periods, indicates that travel time is 
administratively regarded as of the same nature as ordinary waiting 
time rather than actual duty. The time consumed in traveling back 
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to the Honolulu Airport from Pearl Harbor or Barber’s Point like- 
wise may not be included in the time of actual service. 

As to the third category of erroneous payments, the collector re- 
ported in his letter of November 27, 1953, as follows: 

The exceptions in connection with no services rendered prior to 8 a. m. are 
also the result of exceptions cited in connection with the inclusion of travel 
time in the computation of charges. In those particular assignments the em- 
ployees arrived at their overtime posts of duty at or subsequent to 8 a. m., and 
no overtime compensation was, accordingly, due them, although they had claimed 
reimbursement on customs Form 3853-A from the time they had left the Hono- 
lulu Airport station to travel to either Pearl Harbor or Barber’s Point prior 
to 8 a.m. They were in a travel status to their overtime assignments at Pearl 
Harbor and Barber’s Point prior to 8 a. m., but did not arrive at such overtime 
duty posts until 8 a. m. or later, and no services in connection with the assign- 
ments were performed prior to8 a.m. This practice was the result of the same 
general interpretation held by the deputy collector in charge of the outside divi- 
sion that Pearl Harbor and Barber’s Point were a part of the Honolulu Airport 
Station, though located at some distance therefrom. Barber’s Point is located 
twenty-eight miles from the Honolulu Airport. 

For the reasons stated above in connection with the second cate- 
gory we must consider that mere travel during the hours of the night 
does not constitute a reporting for duty entitling the employee to 
extra compensation for overtime services under the law and regula- 
tions. Accordingly, we must hold that payments in the third cate- 
gory were not authorized. 

We note that there is pending before the 85th Congress, H. R. 5848, 
but that the relief proposed therein would run only to a part of the 
40 employees concerned. 

Reference has been made to our decision of August 11, 1955, B- 
122743, B-123036, removing exceptions against certifying officers for 
certain payments of mileage to customs employees for use of their 
automobiles in traveling between their homes and posts of duty. We 
do not regard our action in that decision as constituting a basis for 
removing the exceptions to the payments here in question. 

Under the well-established rule that payments made by the legal 
mistakes of officers of the United States are recoverable (United 
States v. Bentley, 107 F. 2d 382, and cases there cited), the employees 
who received the overpayments are obligated to refund the excess, and 
administrative collection efforts should continue. 


[B-132972 


Military Personnel—Aviation Duty—Hospitalization—Sus- 
pension of Flight Status 


A flight officer who, after transfer to a Naval hospital for treatment of an illness 
determined to be “physically incapacitating to such an extent as to disqualify 
him for actual control of aircraft,” performed sufficient flights during the in- 
tervals between treatments to qualify for aviation pay may not have the hospital 
admission regarded as an automatic suspension of flight orders in the absence 
of a suspension of the member’s flight status by the commanding officer pursuant 
to the regulations in paragraph 044087-1, Navy Comptroller Manual promul- 
gated pursuant to Executive Order No. 10152, and, therefore, the officer is 
entitled to aviation pay during the period the flight requirements were met. 
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To the Secretary of the Navy, October 24, 1957: 


Reference is made to a letter of July 29, 1957, from the Acting 
Judge Advocate General of the Navy, forwarding, by your direction, 
a request from the Disbursing Officer, Naval Air Technical Training 
Center, Jacksonville, Florida, for an “advance decision” on the en- 
titlement of Lieutenant Commander Fonville Kelly, USN, to aviation 
pay during a period of hospitalization. While it appears that such 
request involves payments already made rather than proposed pay- 
ments, it is understood that collection action has been initiated, that 
the authority for such action has been questioned, and that an inter- 
pretation of the law and regulations in relation to Commander Kelly’s 
case is desired. In the circumstances and in the interest of expedit- 
ing final action, we have reviewed the facts in the record before us 
and have reached a decision on the question involved. 

It appears that on April 10, 1956, Commander Kelly was admitted 
to the dispensary, Naval Auxiliary Air Station, Monterey, Califor- 
nia, with an illness which the medical staff diagnosed as “Bells Palsy, 
right, with inability to close right eye.” On the basis of the medical 
staff’s finding that Commander Kelly’s illness was “physically in- 
capacitating to such an extent as to disqualify him for the actual 
control of aircraft,” his commanding officer transferred him by means 
of orders dated April 11, 1956, to the U. S. Naval Hospital, Oakland, 
California, for treatment. Commander Kelly reported as a patient 
to such hospital on April 11, 1956. 

The record does not show that any suspension from flying duty 
was ever promulgated either at the time of Comander Kelly’s trans- 
fer to the Naval Hospital or at any subsequent time. The question as 
to entitlement to flying pay arises, since Commander Kelly, in the 
absence of an order suspending his flying status, performed his re- 
quired flights while in the status of a hospitalized patient from April 
11, 1956, to August 29, 1956. An abstract of the flight hours taken 
from Commander Kelly’s log shows that he performed the follow- 
ing amount of flight time during his period of hospitalization. 

Hours 


April 1956 
May 1956 
June 1956 
July 1956 
Maa FO ii seciiegstnensstiiaitiensathcaiensisnniinicitintaiietiiidadi 3.4 
Commander Kelly states that after the first weekend of his treat- 
ment at the U. S. Naval Hospital, Oakland, California, he returned 
to the Naval Air Facility at Monterey, California, apparently to 
check on his flying status. He further states that he was informed 
that there was no record of his having been taken off his flight status 
or grounded, and he therefore continued his flights in April, May, 
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June, July, and August 1956 in order to maintain his flight pro- 
ficiency. The administrative record in this case does not disclose the 
issuance of any formal orders suspending Commander Kelly’s flying 
status during the period of his hospitalization. The Comptroller of 
the Navy, however, by letter of March 25, 1957, to the U. S. Navy Fi- 
nance Center, Cleveland, Ohio, considered Commander Kelly to have 
been suspended from duty involving flying by the Superintendent, 
U. S. Naval Postgraduate School, Monterey, on April 11, 1956, and 
that such suspension continued in effect through August 29, 1956. 
This determination appears to have been based on the nature of Com- 
mander Kelly’s illness and his hospitalization for such illness. It is 
understood that action has been taken to effect collection of the 
aviation pay for the period here involved. 

Executive Order No. 10152, August 17, 1950, issued under au- 
thority contained in section 204 of the Career Compensation Act of 
1949, 63 Stat. 809, 87 U. S. C. 235, contains regulations governing 
entitlement to flying pay. Under paragraph 4 of that order only 
members “who are required by competent orders to participate fre- 
quently and regularly in aerial flights” can qualify for flying pay. 
Paragraph 12 of the order provides that “The secretaries concerned 
are hereby authorized to prescribe such supplementary regulations 
not inconsistent herewith as they may deem necessary or desirable 
for carrying out these regulations.” Pursuart to such Executive 
order, paragraph 044087-1, Navy Comptroller Manual, provided as 
follows: 

GENERAL. The commanding officer will suspend from flying any officer, war- 
rant officer, or enlisted member under his command who, in his opinion, 48 
unfit for flying, except as a result of an aviation accident. Personnel in- 
jured or incapacitated as a result of an aviation accident will not be sus- 
pended from flying. A suspension for a minor sickness or injury in the case of 
an officer, warrant officer, or aviation pilot is made and revoked by the com- 
manding officer; no confirmation is necessary. A suspension for other than a 
minor sickness or injury must be confirmed by the Bureau of Naval Personnel. 
When the commanding officer considers the member thus suspended to be 
again fit for flying, he is authorized to revoke the suspension and will report 
his action to the Bureau of Naval Personnel. Confirmation of such action 
results in the removal of the suspension from the date of revocation by the 
commanding officer. In the case of an enlisted member, except an aviation 
pilot, both the suspension and revocation are always made by the commanding 
officer; no confirmation is necessary whether the sickness or injury be minor 
or otherwise. The commanding officer will immediately inform the disbursing 
officer of any suspension from flying duty, giving the name of the member, the 
date suspended, and the reason. He will similarly inform the disbursing officer 
of the revocation of a suspension. In this connection, for the purpose of deter- 
mining entitlement to aviation pay, the receipt of a Hospital Ration Notice 
(S. and A. Form 584) is considered notification to the disbursing officer that 
an automatic suspension from flying duty exists. [Italics added.] 

While the last sentence of the above-quoted regulation might seem 
to suggest that hospitalization automatically effects a suspension from 
flying duty, there appears to be no regulation specifically so providing. 
On the contrary, the quoted regulation contemplates a suspension from 
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flying duty only by the commanding officer, and in fact limits his 
power to suspend to cases of minor disabilities, requiring eonfirmation 
by the Bureau ef Naval Personnel in other disability cases. Hospi- 
talization not being an unusual incident of disability, that part of the 
subject regulation vesting suspension authority in the commanding of- 
ficer and reserving to the Bureau of Naval Personnel confirming au- 
thority in other than minor disability cases is inconsistent with an 
automatic suspension upon hospitalization. The regulation has sub- 
sequently been changed to provide that receipt of a hospital ration 
notice is considered notice of “a possible suspension from flying duty,” 
which appears to be consistent with the other provisions of the quoted 
regulation. 

In our decision of July 19, 1956, 36 Comp. Gen. 57, involving the 
same regulation governing the present case, it was held that a suspen- 
sion from flying duty because of unfitness for flying generally is a 
matter of discretion on the part of the individual’s commanding of- 
ticer and that hospitalization in and of itself does not operate to sus- 
pend a member’s flight status. In the present case Commander Kel- 
ly’s commanding officer apparently did not suspend him from flying 
and there appears to be no sufficient basis, under the quoted regula- 
tions, for holding that his admission to the United States Naval Hos- 
pital at Oakland, California, worked an automatic suspension of his 
flight orders. 

Accordingly, on the basis that there was no formal suspension from 
tying and that flight requirements were met for the period involved, 
the officer is entitled to aviation pay for such period, if otherwise 
correct. 

[B-133792] 


Overseas Employees—Cost-of-Living Allowanees—Recon- 
version From Prevailing Rate to Classification Act Posi- 
tions—Basic Compensation Determination 


Cost-of-living allowances which were saved to overseas employees on the con- 
version of the employee and the position from a Classification Act position to a 
prevailing rate position, pursuant to 5 U. S. C. 1082, do not continue to be re- 
garded as a part of the basic compensation on the subsequent promotion of the 
employee from the prevailing rate position to a Classification Act position, and, 
therefore, the cost-of-living allowance saved on the original conversion must be 
deducted from the basic rate of compensation established under the prevailing 
rate position in determining the basic rate for the Classification Act position. 


To the Secretary of the Navy, October 29, 1957: 


On September 10, 1957, the Assistant Secretary of the Navy, re- 
questd our decision concerning the proper rate of compensation pay- 
able upon promotion of an employee from a prevailing rate system to 
a position under the General Schedule of the Classification Act of 
1949, 68 Stat. 954, 5 U.S. C. 1071, as amended by the act of September 
1, 1954, 68 Stat. 1105, 5U.S.C. 1105. 
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The letter states that the position of an overseas employee was con- 
verted on October 31, 1955, from Supervisory Storekeeper (General), 
GS-2030-4, $3,840 per annum, plus 25 percent cost-of-living allow- 
ance ($4,800 per annum), to Stockman, $1.85 per hour ($3,840 per 
annum) saved rate, plus 25 percent cost-of-living ($4,800 per annum). 
On January 27, 1957, the employee was promoted from Stockman, 
$1.85 per hour, saved rate, $3,840 per annum, plus 25 precent cost-of- 
living allowance ($4,800 per annum), to Supervisory Storage Officer, 
GS-2030-6 ($4,080 per annum), plus 25 percent cost-of-living allow- 
ance ($5,100 per annum). 

Because of our decision of January 2, 1957, B-129688, 36 Comp. Gen. 
482, which held that territorial cost-of-living allowance, saved by Civil 
Service regulations or by administrative action to employees whose 
positions are converted from the Classification Act schedule to the pre- 
vailing rate schedule, now is regarded as “basic compensation” rather 
than “additional compensation,” the following questions are sub- 
mitted— 

1. Is the employee entitled to have his pay corrected retroactively to the date 
of his promotion, January 27, 1957, or in the alternative, to the date of receipt 
of the decision by the Department of the Navy, in order to reflect his base pay 


of $4800 per annum under the Comptroller General’s decision, supra, at the time 
of his promotion? 


2. If affirmative, may his basic compensation be set at $4890 per annum 
($6112.50 per annum with the cost-of-living allowance up to 18 May 1957, and 
$5745.75 per annum by reason of the reduction in the cost-of-living allowance 
for Puerto Rico, effective at the beginning of the first pay period after 1 May 
1957) ? 

The ruling in our decision of January 2, 1957, 36 Comp. Gen. 482, 
to which you refer is, in general, a restatement of the conclusions 
reached in decisions of July 6, 1956, 36 Comp. Gen. 37, and in 
B-104523 of June 6, 1957 (unpublished), that the saved rate of com- 
pensation paid an employee converted with his position under section 
105 (a) of the act of September 1, 1954, 68 Stat. 1106, 5 U. S. C. 1082, 
from the Classification Act schedules to the prevailing rate system is 
his basic compensation. Those decisions of course are controlling only 
so long as an employee remains in his position under the prevailing 
rate system. 

In our decision of June 28, 1955, B-124070, 34 Comp. Gen. 708, we 
considered possible ramifications evolving from the conversion pro- 
gram authorized and directed by Public Law 763, and our expressed 
view that saved territorial cost-of-living allowances and post differ- 
entials should be regarded as additional compensation rather than 
basic compensation was based primarily upon the possible happening 
of contingencies such as arise in the case now under consideration. 
Nothing in our later decisions has overruled that conclusion except 
as to employees remaining under the prevailing rate system. 

In the case of Bay Ridge Company v. Aaron, 334 U. S. 446, 464, 
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the Supreme Court expressed a philosophy which we believe to be eon- 
trolling here. It said: 

When the statute says that the employee shall receive for his excess hours one 
and one-half times the regular rate at which he is employed, it is clear to us 
that Congress intended to exclude overtime premium payments from the com- 
putation of the regular rate of pay. To permit overtime premium to enter into 
the computation of the regular rate would be to allow overtime premium on 
overtime premium—a pyramiding that Congress could not have intended. 


A similar pyramiding of cost-of-living allowances would in fact occur 
should the procedure proposed in the Assistant Secretary’s letter be 
authorized in this case. 

We are led to conclude therefore that “premium compensation” 
saved by other than express statutory provision cannot be overlooked 
in determining basic rates of compensation when employees converted 
with their positions from the Classification Act to the prevailing rate 
system are later reconverted or promoted to positions under the Classi- 
fication Act. Premium compensation saved on the initial conversion 
must be deducted from the basic rate established under the prevailing 
rate system in determining the basic rate under the Classification Act. 
Thus, question (a) must be answered in the negative rendering un- 
necessary any answer to question (b). The rate of the employee’s 
compensation as established on January 27, 1957, appears proper and 
constitutes a valid exercise of administrative discretion in the appli- 
cation of the highest previous rate rule. 


FB-132454] 


Transportation—Storage-In-Transit Privileges—Increased 
Freight Rates—Retroactive Application 


An increased freight rate in an amended quotation which became effective while 
a Government shipment was in storage at the transit point is inapplicable under 
a storage-in-transit contract which became effective with the acceptance of the 
goods at the initial point of origin and entitled the Government to have the goods 
transported to the final destination at the freight rate in effect when the ship- 
ment commenced. 


To the Gulf, Mobile and Ohio Railroad Company, October 31, 1957: 


Reference is made to your request, file No. Govt. G-44329-CL-48, 
for review of the disallowance by our Transportation Division of 
your claim, per supplemental bill No. G-44329-A, for additional 
freight charges in the amount of $40.35, alleged to be due for the 
transportation of a shipment of Government property originating at 
Accotink, Virginia, on August 23, 1951, and transported on Govern- 
ment bill of lading No. WV-8216353 to Memphis, Tennessee, for 
transit under the provisions of Association of American Railroads 
Section 22 Quotation No. 16-F. The shipment was reforwarded from 
the transit station to New Orleans, Louisiana, for export, on Govern- 
ment bill of lading No. WZ-T-271466, dated July 24, 1953. The ship- 
ment was in storage at the transit station for more than 12, but less 
than 24, months. 
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The record shows that you originally claimed and were paid $149.24 
for the outbound transit movement, computed on the basis of a 
through second-class rate of $3.15 per 100 pounds, plus 15 percent, less 
$487.20 shown as having been paid for the transportation into the 
transit point, plus charges for transit and out-of-line haul. The 
amount paid originally was later reduced from $149.24 to $131.18 by 
deducting $18.06 in making payment of amounts otherwise due you. 
In the audit of the through charges, we used a through rate of $2.23 
per 100 pounds, which was in effect at the time the shipment originated 
at Accotink, Virginia, and you were requested to refund an additional 
overpayment of $57.68. The additional freight charges now claimed 
by you are computed on the basis of a through rate which became 
effective while the materials shipped were stored at the transit point, 
prior to the outbound movement. Your claim is based upon the pro- 
visions of item 6 (b) of Quotation No. 16-F, as modified by Amend- 
ment 61, issued while the shipments were in storage at the transit sta- 
tion, which purported to apply on all shipments on hand at the transit 
point or en route to a transit point on December 31, 1952. 

The contract of carriage comes into existence, and the rights and 
liabilities of the parties are determined when the commodities to be 
transported are delivered to and accepted by the carrier for carriage 
and the bill of lading is issued. See A/issouri Pacific Ry. v. McFad- 
den, 154 U.S. 155; Zron Mountain Ry. v. Knight, 122 U.S. 79; Pollard 
v. Vinton, 105 U.S. 7,8; The Delaware, 14 Wall. 579; Charles J. Webb 
dé Sons v. Central R. Co., 36 F. 2d 702. The arrival of the shipment 
at the transit station does not complete the contract of carriage, since 
the transit privilege is based on the theory that the contract of car- 
riage has not been completed and that the entire shipment from origin 
through the transit point to final destination is the same in principle 
as if the shipment had moved without transit. See Central R. of N.J. 
v. United States, 257 U.S. 247, 257; Larabee Flour Mills Co. v. Chi- 
cago, B. & Q. R., 223 I. C. C. 55, 64; Wheelock & Bierd v. Akron 
C.& Y. Ry., 179 1. C. C. 517. 

The contract of carriage in this case came into effect with the ac- 
ceptance of the goods for transportation at Accotink, Virginia. At 
that time the Government obtained the right under the provisions, 
then in effect, of Quotation 16-F to ship the goods to the transit sta- 
tion for storage for a period not to exceed 24 months and to reship 
the goods to their ultimate destination at the lowest through rate 
(joint or combination) in effect from the initial point of origin to the 
destination over a route via the transit point in effect on the date of 
shipment from the initial point of origin. Your claim for 9» increased 
freight rate under the provisions of the subsequently issued amend- 
ment to the quotation constitutes an attempt to repudiate the estab- 
lished contractual arrangement. 
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It does not appear that the Government has received any benefit 
or consideration, in addition to that contemplated at the time the 
contract of transportation with provision for storage in transit was 
formed, whieh would support the retroactive increase in the through 
rate attempted to be imposed by item 6 (b), Quotation 16-F, as 
amended by Amendment 61. Consequently, that provision can have 
no application to the involved transit shipments, 

The Interstate Commerce Commission has held that the applicable 
rate for a through movement is the rate in effect at the time that the 
shipment moves from the initial point of origin, since the rate, either 
joint or combination, applicable to a through movement is a single 
unit which comes into effect and binds the parties when the shipment 
commences, and which cannot be changed with retroactive effect. See 
In the Matter of Through Routes and Through Rates, 12 I. C. €. 163. 
The Commission has consistently applied this rule to transmit ship- 
ments, holding that since the entire shipment from origin through 
the transit point to destination is viewed as if the shipment had moved 
continuously without transit, the applieable rate is the rate in effect 
when the shipment commences at the initial point of origin. See 
Pacific Chemical & Fertilizer Co. v. Pennsylvania R. Co., 270 I. C. C. 
193, 195; Gerrard Co. v. Belt Ry. Co of Chicago, 270 I. C. C. 59, 62; 
Southwestern Milling Co., Fne. v. Chicago, B. &. Q. R., 159 I. C. C. 
372; Board of Trade of the City of Chicago v. Ann Arbor R., 39 
I. C. C. 648, 651; Minneapolis Traffic Association v. Ann Arbor R., 
42 I. C. C. 76; In Re Milling-in-Transit Rates, 17 I. C. C. 1138. 

In view of what has been said above, it appears that the disallow- 
ance of your claim was correct, and it is, therefore, sustained. The 
overpayment of $57.68 should be refunded promptly, otherwise there 
will be for consideration the deduction of this amount from other 
amounts which may be found due you. 


[B-133533] 


Military Personnel—Disability Severance Pay—Limitation 


A Navy enlisted man who, after discharge for physical disability and receipt of 
a severance payment based on 11 years, 3 months and 20 days’ service, reenlisted 
and was subsequently discharged for disability with a total of 13 years, 2 months 
and 1 day of active service is precluded by the 12-year service limitation in 10 
U. S. €. 1212—which is a limitation on the amount to a particular individual 
rather than a limitation as to the amount which may be paid for each separa- 
tion—from receiving another severance payment based on total service, but the 
member may receive an additional severance payment on the basis of the remain- 
ing period of active service not to exceed a total of 12 years. 


To L, A. Campbell, Department of the Navy, October 31, 1957: 
By letter dated August 16, 1957, the Judge Advocate General of the 


Navy forwarded here your letter of July 5, 1957, requesting an ad- 
468020 O-58—21 
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vance decision as to the legality of making payment on a voucher 
stated in favor of Boatswain’s Mate Third Class, Harold W. Cham- 
bers, USN, for disability severance pay at the date of discharge on 
June 21, 1957, in the circumstances shown. 

In your letter you state that Chambers was discharged from the 
naval service by reason of physical disability on September 21, 1951, 
and that incident to that discharge he was paid disability severance 
pay in the amount of $3,395.70, computed on the basis of 11 years, 3 
months, and 20 days’ service. Subsequently, on August 2, 1955, he 
entered into a new enlistment in the U, §. Navy from which he was 
discharged on June 21, 1957, with a total of 13 years, 2 months, and 
one day active service. You ask whether or not Chambers may be 
paid “full disability severance pay for complete service of 13 years, 
2 months, and one day.” The submitted voucher in the amount of 
$4,680 appears to have been computed by multiplying twice the 
monthly basic pay ($195) by the maximum allowable number of years 
of service (12 years). 

In forwarding your letter, the Comptroller of the Navy, by second 
endorsement dated August 9, 1957, furnished additional facts show- 
ing that on August 24, 1951, the Secretary of the Navy approved the 
determination of a Physical Evaluation Board that Chambers’ dis- 
ability at that time was 10 per centum by reason of “deafness, n. e. ¢., 
partial, due to chronic otitis media,” and directed that he be separated 
with severance pay. Subsequent to his reentry into the naval service 
by enlistment (August 2, 1955), Chambers appeared before a Physical 
Evaluation Board on April 16, 1957, and that Board, as approved by 
the Physical Review Council, rated his disability at 20 per centum by 
reason of “deafness, n. e. c., right ear due to mastoidectomy ; left ear, 
cause unknown.” The Physical Review Council noted the previous 
discharge with severance pay for hearing loss, and on May 28, 1957, 
the Secretary of the Navy directed the separation of the enlisted man 
from the naval service. The Comptroller of the Navy concludes that 
a question of entitlement is presented based on an interpretation of 
section 1212, 70A Stat. 98. 

Disability severance pay is computed in accordance with the pro- 
visions of 10 U. 8S. C. 1212 (act of August 10, 1956, 70A Stat. 98) 
which read, in pertinent part, as follows: 

(a) Upon separation from his armed force under section 1203 or 1206 of 
this title, a member is entitled to disability severance pay computed by multi- 
plying (1) his years of service, but not more than 12, computed under section 
sion this title, by (2) the highest of the following amounts: [Italics sup- 

The above Code provisions repealed section 403 of the Career 
Compensation Act of 1949, 63 Stat. 820, 37 U. S. C. 273, which pro- 
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vided, in pertinent part, that disability severance pay shall be com- 
puted by multiplying certain pay “* * * by a number equal to the 
number of years of active service to which such member is entitled 
under the provisions of section 282 of this title but not to exceed a 
total of two years basic pay.” In that connection, in considering 
a bill H. R. 7049, 84th Congress, Ist session, to revise, codify, and 
enact into law, Title 10 of the United States Code, entitled “Armed 
Forces” and Title 32 of the United States Code, entitled “National 
Guard,” which became the act of August 10, 1956, it was stated in 
House Report No. 970, at page 103, that “In subsection (a) [of section 
1212] the words * * * ‘but not more than 12’ are substituted for the 
words ‘but not to exceed a total of two years basic pay,’ to simplify 
the necessary calculation. The substituted words produce the same 
result.” Thus, it seems clear that there is no basic difference in the 
computation prescribed under the 1949 act and that set forth in the 
1956 act. 

In our decision of November 28, 1956, 36 Comp. Gen. 431, there 
was considered the question as to whether disability severance pay 
paid to an enlisted man for prior service under provisions of section 
408 of the Career Compensation Act of 1949, 63 Stat. 820, should be 
recouped from disability retirement benefits authorized as a result of 
subsequent active service and, if not, whether the period of service 
on which the severance pay award was determined may be included 
with his subsequent period of active service in computing the amount 
of his retired pay. It was pointed out in that decision that while 
Congress had recognized the concept of requiring deduction of a 
lump-sum severance payment previously received from certain other 
benefits (see section 312 (m) of the Officer Personnel Act of 1947, as 
added by the act of June 18, 1954, 68 Stat. 256, 34 U. S. C. 410m, 
and section 16 (b) of the Warrant Officer Act of 1954, 68 Stat. 165, 10 
U. S. C. 600n (b)), such a deduction is required to be made only in 
the classes of cases covered by the cited sections or similar specific 
provisions of statute. We concluded that, in the absence of a statute 
requiring a deduction of disability severance pay from retired pay to 
which a member subsequently became entitled, there is no authority 
to require recoupment of the disability severance pay and the service 
used to compute the claimant’s severance pay may be included in com- 
puting the amount of retired pay due him. It will be noted, how- 
ever, that the questions presented and the conclusions reached in that 
decision were based primarily on the method of computing “disability 
retirement pay” authorized under the provisions of section 402 (b) 
of the Career Compensation Act of 1949, 37 U. S. C. 272 (b). Dis- 
ability severance pay is a separate and distinct benefit authorized 
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under the provisions of section 403 of the 1949 act (now 10 U.S. C. 
1212) and a right, if any, to a second disability severance payment 
must be based on those provisions. 

In a discussion of the method of computing severance pay appearing 
on page 313 of the Hearings of July 6, 1949, before the Committee 
on Armed Services, United States Senate, on H. R. 5007, 81st Congress, 
the statement was made by Admiral Fechteler that “Section 403 pro- 
vides the method of computing severance pay, and provides for 2 
months’ pay for every year of service, with a maximum of 2 years’ pay.” 
[Italics supplied]. Later on in the same hearings, as shown under 
a section-by-section analysis of the bill, it is stated, on page 367, that 
“The severance pay is computed by multiplying 2 months’ basic pay 
by a number equal to the whole number of years of active service, 
but the total may not exceed a maximum of 2 years’ basic pay.” See, 
also, page 35, House Report No. 779, 81st Congress, 1st Session, and 
page 27 of Senate Report No. 773, 81st Congress, 1st Session, concern- 
ing the method of computing severance pay. Further, in explaining 
the disability retirement and severance pay provisions of H. R. 5007 
(Public Law 351) on the floor of the Senate, Senator Chapman stated, 
respecting severance pay, that: “In no case would the total exceed 2 
years.” See page 13453 of the Congressional Record, September 23, 
1949. 

The statute involved does not specifically provide that a member 
is entitled to severance pay only once. On the other hand, the maxi- 
mum limitation as to the amount payable under that provision—but 
not more than twelve years—when considered with the explanations 
of its purpose at the time of its enactment, would seem to be a limita- 
tion as to the amount authorized to be paid to a particular individual 
under the statute rather than a limitation as to the amount which may 
be paid for each separation. Hence, payment on the voucher which 
in effect would pay the former member severance pay on the basis of 28 
years is not authorized. However, since the enlisted man was pre- 
viously paid disability severance pay at the time of his discharge on 
September 21, 1951, computed on the basis of 11 years, 3 months, and 
20 days—presumably such payment was computed on the basis of 11 
years’ service under the first proviso of section 403 of the Career Com- 
pensation Act of 1949-—he would be entitled to an additional payment 
of disability severance pay, incident to his discharge on June 21, 1957, 
computed on the basis of the remaining period of active service not to 
exceed a total of 12 years, or one year’s service. 

Accordingly, if the voucher is adjusted to reflect the disability sev- 
erance pay on the basis of one year’s active service rather than 12 
years’ service, payment is authorized thereon. The voucher is returned 
herewith. 
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[B-134050] 


Sales — Bids — Deposits — Timber Sales — Acceptance or 
Rejection 


A proposed provision in timber sales invitations to the effect that an award will 
be withheld from a high bidder who fails to submit the required bid deposit 
until it is determined whether any of the other bidders, who meet the deposit 
requirement, would be willing to accept the award at the high bid price is a 
conditional rejection depending on the actions of other bidders and is legally 
invalid under the competitive bid procedures, which require acceptance or re- 
jection based on the bid submission and on the relative standing as to price at 
the time of opening. 


Whether the failure of a bidder to furnish a bid deposit requires rejection of 
the bid or is an informality which may be waived depends on the facts and 
circumstances of the particular situation so that no hard and fast rule can be 
applied; however, generally, such deviation may be waived when it is in the 
interest of the Government, and the bidder’s failure to provide the bid guaran- 
tee does not involve a lack of financial ability. 


To the Secretary of Agriculture, November 1, 1957: 


A letter of October 8, 1957, from the Assistant Secretary requests 
our decision as to the legality of including in advertisements for bids 
for the sale of National Forest timber a provision with regard to the 
consideration of a high bid otherwise acceptable except for the failure 
to provide a bid guarantee in the amount or manner or at the time 
prescribed by the terms of the invitation. 

It is stated in the letter that a policy of the Department requires 


each bidder to submit a deposit with his bid in the form of a re- 
mittance which cannot be invalidated by action of the bidder alone. 
The deposits are considered to serve the interests of the Government 
in two ways: the requirement tends to eliminate bidders who are not 
financially responsikle and have insufficient assets to undertake and 
carry out the contract ; and the deposit evidences the bidder’s sincerity 
and is available for set-off by the Government against any costs in- 
curred by the Government should the bidder not undertake the con- 
tract after award. 

It is further stated that the practice of requiring certified checks or 
similar remittances with bids is desirable and should be continued. 
However, if the failure to submit such remittance is waived as an in- 
formality pursuant to our decisions, it is stated that the requirement 
soon becomes useless and bidders can submit personal checks without 
any penalty. One instance is noted where a bidder did not submit a 
certified check or similar remittance upon advice of counsel that the 
decisions of our Office hold that the submission of an uncertified de- 
posit check contrary to the terms of the invitation would not bar con- 
sideration of the bid. It is further stated : 


When we do receive a bid containing a deposit not in the required form or no 
deposit and waive the irregularity as an informality, bidders who have complied 
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strictly with the terms of the invitation protest the award on the basis that the 
high bidder who was awarded the contract did not comply with the terms of the 
advertisement. 


The letter indicates that since the automatic rejection of otherwise 
acceptable bids for failure to submit bid deposits in the form required 
under the terms of the invitation would be inconsistent with our de- 
cisions, it is proposed to include the following stipulation in 
invitations for bids: 


In the event the high bidder fails to submit with his bid a deposit in the 
required form, and one or more other bidders submit deposits in accordance 
with requirements, award to the high bidder will be withheld until it {s deter- 
mined whether any of the bidders whose deposits meet requirements and are 
otherwise qualified would be willing to accept the award at the high bid price. 
If only one such bidder is willing, the contract will be awarded to him at the 
high bid price. If more than one of such bidders are willing the award will 
be made at the high bid price to that bidder among them who ranks highest 
on the basis of the bids originally submitted. If no such bidder is willing, the 
contract may be awarded to the high bidder if otherwise qualified. 


It is stated, finally, that adoption of the proposed provision and 
the procedure described therein would protect the interests of the 
Government by preventing any loss in sale price, would provide for 
the fair treatment of all bidders and would encourage bidders to 
submit deposits with their bids as required by the terms of the 
invitation. 

Authority for the sale of National Forest timber is provided under 
the act of June 4, 1897, as amended, 16 U. S. C. 476, which provides 
in pertinent part: 


For the purpose of preserving the living and growing timber and promoting 
the younger growth on national forests, the Secretary of Agriculture, under such 
rules and regulations as he shall prescribe, may cause to be designated and 
appraised so much of the dead, matured, or large growth of trees found upon 
such national forests as may be compatible with the utilization of the forests 
thereon, and may sell the same for not less than the appraised value in such 
quantities to each purchaser as he shall prescribe, to be used in the State or 
Territory in which such timber reservation may be situated, respectively, but 
not for export therefrom. Before such sale shall take place notice thereof shall 
be given by the said Secretary of Agriclture for not less than thirty days, by 
publictaion in one or more newspapers of general circulation, as he may deem 
necessary, in the State or Territory where such reservation exists. In cases of 
unusual emergency the Secretary of Agriculture may, in the exercise of his 
discretion, permit the purchase of timber and cord wood in advance of advertise- 
ment of sale at rates of value approved by him and subject to payment of the 
full amount of the highest bid resulting from the usual advertisement of sale. 
He may, in his discretion, sell without advertisement, in quantities to suit 
applicants, at a fair appraisement, timber and cord wood and other forest 
products not exceeding $2,000 in appraised value. * * * 


The use of the term “advertisement” in the quoted provision appears 
to require the use of competitive bid procedures except for those in- 
stances, not here relevant, indicated therein. See, also, in this regard, 
House Report No. 1852, 82d Congress, which clearly contemplates 
that competitive bid procedures will be followed in sales in excess of 
$2,000. Note also the similarity in language between 16 U. S. C. 476 
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and section 3709 of the Revised Statutes, as amended, 41 U. S. C. 5. 
Therefore, we conclude that National Forest timber must be sold pur- 
suant to the usual competitive bid procedures, i. e., award may be 
made only to the responsible bidder submitting the highest responsive 
bid. Therefore, there is no authority to make an award to other 
than the high bidder unless he is not responsible or his bid is not 
responsive. 

The problem then arises as to when the failure to provide a bid de- 
posit in accordance with the terms of the invitation should be waived 
as an informality and when such failure may be regarded as sufficient 
basis for the rejection of a bid as nonresponsive. The circumstances 
under which deviations may be waived as informalities are stated in 
30 Comp. Gen. 179, 181, as follows: 


The question as to whether deviations from the requirements of advertised 
specifications might be waived after the opening date has been before this Office 
many times; and it has been consistently held that such deviations may be 
waived provided they do not go to the substance of the bid or work an injustice 
to other bidders. In other words, the primary question for determination in 
this and similar cases is whether the deviation proposed to be waived goes to 
the substance of the bid so as to affect either the price, quantity, or quality of 
the articles offered and therefore is prejudicial to the rights of other bidders 
or is merely a matter of form or some immaterial variation from the exact 
requirements of the specifications such as would not affect either the price, 
quality, or quantity of the articles offered. 

With regard to bid guarantees required by the terms of the invita- 
tion to accompany bids, we have stated that the failure to provide 
such guarantee in the form or amount or at the time required should 
be waived as an informality when it is in the interest of the United 
States todo so. Whether such action is in the public interest depends 
on the facts and circumstances of the particular case and no hard and 
fast rule can be applied. B-8273, February 14, 1940. Generally, such 
deviation may and should be waived as an informality where the 
bidder is unable to provide the bid guarantee as required due to lack 
of time or other reason not involving the lack of financial standing. 
16 Comp. Gen. 493. See, also, 26 Comp. Gen. 49; 14 id. 305; 7 id. 568; 
B-132631, August 8, 1957, and B-113595, April 17, 1953. We have felt 
that the application of the rule would not encourage the submission 
of bids lacking in good faith since the bid guarantee does not affect 
the legal obligation to perform or to respond in damages and such 
obligation is considered sufficient to deter the submission of bids made 
in other than good faith. B-57536, December 2, 1949. 

Consistent with the rule, a bid submitted without the required bond 
or guarantee because the bidder could not qualify financially for such 
bond is sufficient basis for the rejection of the bid. 31 Comp. Gen. 20, 
B-8273, February 14, 1940. 

We have held that the possibility of a significant monetary saving 
to the Government requires the waiver as an informality of the failure 
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to submit the bid guarantee at the time required by the invitation even 
though the bidder (whose financial responsibility appeared to have 
been established) had on previous occasions also failed to submit the 
required guarantee. 14 Comp. Gen. 559. However, the continued 
and wilful failure to submit the bid guarantee as required is a proper 
reason for the rejection of an otherwise acceptable bid. 16 Comp. 
Gen. 493. 

In view of the foregoing, whether an otherwise acceptable bid may 
be rejected for failure to submit the bid guarantee in the amount and 
form and at the time required by the invitation depends upon the 
application of the rule as interpreted in the decisions above cited. As 
we stated previously, whether the failure to provide the bid guarantee 
may be waived as an informality depends upon the facts and circum- 
stances of the particular situation and no hard and fast rule can be 
applied. No specific instance was described in the letter as to which 
we could make a determination. However, we trust that the foregoing 
will provide a guide for determining the materiality of the deviation. 
If the application of the rule requires acceptance of the bid, then such 
bid may not be set aside if another bidder is willing to meet the high 
bid price as would be the case if the proposed procedure were im- 
plemented. If the rule as applied to the individual case permits, the 
bid may be rejected. However, we are not aware of any statutory or 
other provision which would authorize the conditional rejection of a 
high bid depending upon the actions of the other bidders. Our in- 
terpretation of the competitive bid procedures is that a bid must be 
accepted or rejected based upon its contents and its relative standing 
as to price at the time bids are opened. 

It is further provided in 16 U.S. C. 476 that: 

In cases in which advertisement is had and no satisfactory bid is received, 
or in cases in which the bidder fails to complete the purchase, the timber may 
be sold, without further advertisement, at private sale, in the discretion of the 


Secretary of Agriculture, at not less that the appraised valuation, in quantities 
to suit purchasers. * * * 


Pursuant to the above, 36 C. F. R. 221.10 (c) provides in part: 


If the highest bid is not accepted and the sale is still deemed desirable, all bids 

may be rejected and the timber readvertised, or, if the highest bidder cannot meet 
the requirements under which the timber was advertised * * * award at the 
highest price may be offered to the next highest qualified bidder or to the 
other qualified bidders in order of their bids until the award is accepted by one 
or refused by all of the qualified bidders. 
If the high bid is rejected under a proper application of the rule con- 
cerning the waiver as an informality of the failure to submit the re- 
quired bid guarantee, or for any other valid reason, award may be 
made in accordance with the above-quoted provisions. 

For the reasons aforesaid, we must regard the proposed provision 
and the concomitant procedure as legally invalid. 


aoe eee Lee 
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Military Personnel—Double Compensation—Concurrent 


Military Retired and Civilian Service Pay—Reserve Member- 
ship—Coast Guard 


A member of the Coast Guard Reserve who is placed on the retired list and who, 

subsequent to the expiration of a three-year appointment, accepts a civilian posi- 

tion does not continue to be a member of the Coast Guard Reserve after expira- 

tion of the period of military service to be regarded as a de jure member of a 

er component exempt from the dual compensation restrictions in 5 U. 8. C. 
a. 

To Lieutenant C. D. Miller, United States Coast Guard, November 4, 


1957: 


Reference is made to your letter of October 8, 1957, requesting an 
advance decision as to the legality of making payment on a voucher 
stated in favor of Captain Robert T. Merrill, U. S. Coast Guard Re- 
serve, retired, covering retired pay withheld from him during the 
period October 2, 1950, to December 31, 1952, under the dual compen- 
sation restrictions of section 212 of the Economy Act of June 30, 1932, 
as amended, 5 U.S.C. 59a. 

It appears that Captain Merrill accepted his last appointment in the 
Coast Guard Reserve on August 14, 1947, for a term of three years and 
that he served on active duty in that grade until July 1, 1950, when he 
was retired under authority of 14 U. S. C. 755e and 34 U. S. C. 410b 
after over 20 years’ active service in the Navv and in the Coast Guard. 
It is reported that on October 2, 1950, he was appointed a foreign af- 
fairs specialist, GS-14, by the State Department and was employed as 
a consultant at the rate of $37.68 per day; that retired pay was with- 
held on the days he was employed by the State Department until July 
22, 1951, when he was employed on a full-time basis; and that no re- 
tired pay was paid to him after the latter date, he having waived such 
pay. 

You state that Captain Merrill is regarded as a de jure member of 
the Coast Guard Reserve and that on the basis of our decision of 
March 2, 1956, 35 Comp. Gen. 497, and June 11, 1957, B—123382, 36 
Comp. Gen. 808, permitting payment of retired pay, notwithstanding 
the restrictions of the Economy Act, in line with the decision in the 
case of Z'anner v. United States, 129 C. Cls. 792 and the action taken in 
Madden v. United States, C. Cls. No. 454-55, action is being taken to 
settle Captain Merrill’s claim for retired pay withheld from January 
1, 1953, to date. 

The act of August 4, 1949, 14 U. S. C. 761 (1952 Ed.), applicable 
to members of the Coast Guard Reserve, provides as follows: 

No existing law shall be construed to prevent any member of the Reserve 


solely by reason of membership therein from accepting employment in any civil 
branch of the Federal Government or of the District of Columbia nor from 
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receiving the pay and allowances incident to such employment in addition to 
the pay and allowances to which he may be entitled as a member of the 
reserve, * * * 


Our decision of March 2, 1956, B-123382, 35 Comp. Gen. 497, was 
addressed to the Secretary of Defense and related particularly to the 
payment of retired pay to members of the reserve components of the 
Armed Forces under the jurisdiction of the Department of Defense. 
The rights of members of the Coast Guard Reserve were not specif- 
ically considered in that decision. The holding in the 7’anner case— 
which we decided to follow to the extent indicated in our decisions of 
March 2, 1956, and June 11, 1957—was based on the conclusion that 
the provisions of section 1 (b) of the act of July 1, 1947, 61 Stat. 239, 
10 U. S. C. 371 b, applicable to any member of the “Officers’ Reserve 
Corps,” exempted members of the Officers’ Reserve Corps from the 
dual compensation restrictions of the Economy Act. Naval Reserve 
officers were not covered by that act until it was amended by section 
804 of the Armed Forces Reserve Act of 1952, 66 Stat. 506, 10 U.S. C. 
371, effective January 1, 1953, so as to be applicable to any member 
of the “reserve components of the Armed Forces.” While the Coast 
Guard Reserve is a reserve component of the Armed Forces under the 
1952 act and members of the Coast Guard Reserve thus are covered 
by the amendment made by section 804 of that act, in view of the simi- 
larity of the language used in 14 U. S. C. 761 to that contained in 
the act of July 1, 1947, mentioned above, the conclusion appears 
warranted that members of the Coast Guard Reserve have been ex- 
empt from the restrictions of the Economy Act since November 1, 
1949, the effective date of the act of August 4, 1949. 

Accordingly, Captain Merrill is entitled to the retired pay withheld 
from him on and after October 2, 1950, under the Economy Act, if 
he continued to be a de jure member of the Coast Guard Reserve after 
that date. Section 301 of the act of February 19, 1941, 55 Stat. 13, 
fixed the term of appointments in the Coast Guard Reserve at three 
years. Since it appears that he has received no appointment in the 
Reserve since August 14, 1947, he ceased to be a member of the Reserve 
on August 14, 1950, unless his retirement on July 1, 1950, served to 
continue him in that status for an indefinite period. 

In our decision of March 7, 1956, 35 Comp. Gen. 504, it was held 
that the transfer of a member of the Army Officers’ Reserve Corps to 
the Army of the United States Retired List under Title III of the act 
of June 29, 1948 (Public Law 810), 62 Stat. 1087, 10 U. S. C. 1036a, 
did not serve to extend the term of his appointment in the Officers’ 
Reserve Corps. It is understood that the administrative conclusion 
that Captain Merrill still is a member of the Coast Guard Reserve 
is based on an opinion of the Chief Counsel, U. S. Coast Guard, 
dated June 24, 1953, in which it was concluded that the transfer of 
a member of the Coast Guard Reserve to the retired list under Title 
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III of Public Law 810, had the effect of retaining him in the Reserve 
after expiration of the term of his appointment. It is noted that 
such opinion did not consider the provisions of section 224 of the 
Armed Forces Reserve Act of 1952, 66 Stat. 487, 50 U. S. C. 948, 
which appear to have a bearing on the problem discussed and for 
the reasons stated in our decision of March 7, 1956, we must adhere 
to the views expressed therein. 

Not only is membership in a reserve component of the Armed Forces 
not a prerequisite to entitlement to retired pay under Title III of 
Public Law 810, but the same conclusion has been reached with respect 
to continued membership in a reserve component after retirement and 
payment of retired pay to Reserve officers retired after 20 years of ac- 
tive service under Title II of Public Law 810. See JAGA 1954/4602, 
June 2, 1954, 4 Dig. Ops. 524. Compare 23 Comp. Gen. 284, 286. 
Since termination of membership in a reserve component does not 
affect a person’s right to continue to receive retired pay which became 
payable incident to his retirement in a case such as is here involved, 
no reason is perceived as to why the placing of his name on a retired 
list should be regarded as extending the period he voluntarily agreed 
to serve as a member of a reserve component. 

The opinion of the Chief Counsel of the Coast Guard relies to 
some extent on the case of Thorsen v. United States, 79 C. Cls. 282. 
In that case the court held that the plaintiff, a Reserve nurse in the 
Army Nurse Corps, was entitled to retired pay under the act of 
June 20, 1930, 46 Stat. 790, 10 U.S. C. 937, which authorized retirement 
of members of the Army Nurse Corps and the Navy Nurse Corps who 
became disabled in line of duty. There appears to be no basis for 
comparing the status of Reserve nurses at that time with that of a 
member of the Coast Guard Reserve when Captain Merrill was retired. 
There was no Army Reserve Nurse Corps when that case was decided 
and the decision of the court is based on the particular provisions of 
law then applicable to nurses. The court viewed the term “Reserve 
nurses” as merely a class of nurses in the Nurse Corps. Nothing was 
said as to plaintiff’s status as a Reserve nurse after her retirement and 
it is assumed that the termination of that status would not have 
affected her right to retired pay as a retired member of the Army 
Nurse Corps. We do not regard that case as furnishing a basis for 
concluding that Captain Merrill continued to be a member of the 
Coast Guard Reserve after the expiration of the period during which 
he agreed to serve. 

Since it appears that Captain Merrill ceased to be a member of the 
Coast Guard Reserve before he was employed by the State Depart- 
ment, no part of the retired pay withheld from him as a result of 
such employment properly may be paid to him. The submitted 
voucher and attached papers will be retained here. 
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Postal Employees—Compensation—Superior Accomplish- 
ment Step-Increases—Delay or Oversight—Retroactive Cor- 
rection 

An administrative delay or oversight in the processing of superior performance 
step-increases for postal employees in salary level PFS-10 or higher levels 
pursuant to section 401 (b) of the Postal Field Service Compensation Act of 
1955, 39 U. S. C. 981 (b), and the regulations issued thereunder, does not defeat 
the right of the employees to the higher rate of compensation on the date the 


52-week qualifying period is completed, and administrative action retroactively 
correcting the error or oversight is not prohibited. 


To the Postmaster General, November 5, 1957: 


On September 23, 1957, your file reference 800, the Acting Post- 
master General requested our decision as to the date on which a step- 
increase for superior performance under subsection 401 (b) of the 
act of June 10, 1955, Public Law 68, 69 Stat. 122 (89 U. S. C. 981 (b)), 
should become effective in the submitted case. 

Subsection 401 (b) provides that each employee, whose position 
is allocated under the act to salary level PFS-10 or higher, shall be 
advanced to and including step four of his salary level in the manner 
provided in subsection 401 (a), 39 U.S. C. 981 (a). However, sub- 
section 401 (b) also provides such employee’s advancement to steps 
higher than step four (exclusive of longevity step-increases under 
section 404, 39 U. S. C. 984) shall be granted on the basis of superior 
performance under regulations issued by you, but that no such em- 
ployee is eligible for more than one step-increase within the fifty-two- 
week period specified in subsection 401 (a). 

In that respect the regulations—Postal Bulletin number 19989, 
October 16, 1956; Postal Manual section 754.152, (Personnel T. L. 30, 
April 4, 1957)—expressly provide (1) that the final decision, to ap- 
prove or deny a recommended step-increase based dif superior 
performance, will be made by the Regional Director for all postal field 
employees under his jurisdiction, and (2) that the postmaster or other 
office head will institute the Jncentive Step-Increase Review (POD 
Form 1762) “not later than 1 month before the expiration of the 52- 
week qualifying period.” Those regulations further prescribe the 
procedure for processing and forwarding of the Form 1762 through 
named channels, to the Regional Director. While no limitation is 
placed upon the time within which such review action must be accomp- 
lished, the regulations doubtless contemplate that the review form will 
be handled expeditiously so that it will be completed before the end 
of the 52-week qualifying period. 

It appears that the employee here involved was placed in salary 
level PFS-10, step 4 (Longevity B) on December 3, 1955. Appar- 
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ently, the prescribed review of his superior performance was in- 
stituted not later than one month prior to December 1, 1956; how- 
ever, the form with favorable recommendations of the employee’s 
superior and office head thereon was not received by the Regional 
Director until January 18, 1957. At that time, the post office district 
operations manager stated that the recommendations of step-increase 
were inadvertently delayed or overlooked and that there was ne ad- 
ministrative intention to delay or withhold the employee’s promotion 
which apparently was otherwise due him on December 1, 1956. How- 
ever, because of a defect in the postmaster’s statement of justification, 
which had to be corrected, the Director’s approval of the promotion 
also was delayed until February 18,1957. At that time the notification 
of personnel action (POD Form 50) was prepared authorizing the 
recommended incentive step-increase effective December 1, 1956; 
however, payment at the higher step rate was made only from Febru- 
ary 24, 1957, the date of beginning of the first pay period following the 
Regional Director’s final action. 

Your question concerns the employee’s entitlement to compensation 
at the higher step (PFS--10 step 5 (Long. B) $6,800 p. a.) during the 
period December 1, 1956, to February 23, 1957. In that regard, the 
regulations provide that step-increases based upon superior perform- 
ance will be made effective at the beginning of the first pay period 
following “the date of eligibility, which shall be 52 weeks after (1) 
the employee’s assignment to the salary level or (2) the last equivalent 
increase, whichever is later.” 

The limitations in subsection 401 (b) of the act do not preclude 
application of a 52-week eligibility for step-increases beyond step 4, 
if the other prescribed factors are found to be present in the cases of 
employees in PFS-10 and higher salary levels. As stated in your 
letter of September 23, only the Regional Director is empowered 
as to postal field employees under his jurisdiction to deny or with- 
hold a step-increase for superior performance pursuant to subsection 
401 (b) of the act. Assuming, as appears in this case, that the Re- 
gional Director determines in due course that the employee has met 
the prescribed standards, the employee becomes eligible for the step- 
increase as of the completion of the 52-week qualifying period. There 
is for application here, the rule stated at 21 Comp. Gen. 369, 376, to 
the effect that an administrative error or oversight does not defeat 


‘ or delay the right of an employee to the step-increase on and after 


the date he becomes qualified and entitled thereto. Administrative 
action retroactively correcting such error or oversight in this case will 
not be regarded by us as prohibited under the general rule prohibiting 
retroactive appointments or promotions. 

The file forwarded with your letter of September 23, is returned, 
as requested. 
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Military Personnel—Temporary Disability Retirement— 
Travel for Physical Examinations—Hospitals in Same City 
as Home—Per Diem 

Members of the uniformed services who are on the temporary disability retired 
list and who, pursuant to competent temporary duty orders, travel for periodic 
physical examinations to hospitals which are situated in the same city as their 
homes are not considered to be in a travel status away from the corporate limits 


of their permanent station during the period of temporary duty so as to be 
entitled to per diem. 


To the Secretary of the Army, November 6, 1957: 


Further reference is made to letter dated September 10, 1957, from 
the Assistant Secretary of the Army (FM), copy enclosed, referring 
to our decision of October 27, 1955, B-124428, and requesting a deci- 
sion as to what allowances are or may be authorized to members on the 
temporary disability retired list who, pursuant to competent orders, 
report for a periodic physical examination to a hospital which is situ- 
ated in the same city as is their home. 

On December 1, 1956, the Joint Travel Regulations were amended 
to provide in paragraph 5200 that a member on the temporary disa- 
bility retired list who is required to submit to a periodic physical 
examination “is considered to be in a travel status during the period 
of the examination and the necessary travel performed to and from a 
hospital or other medical facility under competent orders.” Para- 
graph 5201 provides that for travel performed to and from a hospital 
or other medical facility under competent orders, including the day of 
arrival thereat and the day of departure therefrom, a member will be 
entitled to the travel and transportation allowances prescribed in 
Chapter 4, Part E or F, as applicable, except that the provisions of 
paragraph 4203-3b (2) will not be applicable for travel under this 
part. Item 1 of paragraph 5202 prescribes the allowances payable to 
in-patients for the period following the day of arrival at the hospital 
through the day preceding the day of departure therefrom, while item 
2 of that paragraph specifies the allowances payable during this 
period to outpatients. 

The Assistant Secretary of the Army states in his letter that our 
decision dated October 27, 1955, B-124428, to the Secretary of the 
Navy, is viewed as authorizing the promulgation of regulations which 
would permit “all members in this category” to be paid a per diem ~ 
allowance commensurate with the cost of their meals while inpatients 
at hospitals; that, however, question has arisen as to what allowances 
are or may be authorized these members on the day they report to the 
hospital, as well as the day they depart the hospital, in instances where 
the hospital to which they are directed to report and the home are 
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within the same city. A decision is requested on the questions 
presented as follows: 


a. Are they entitled to a per diem allowance on the day they report at the 
hospital, if in-patients? If so, at what rate and from what time, i. e., time of 
departure from home or time of reporting at the hospital? 

b. Are they entitled to a per diem allowance on the day they report at the 
hospital, if out-patients? If so, at what rate and for what period, ie. the 
total time away from home or merely the time at the hospital? Concerning 
this question, paragraph 4205-4, Joint Travel Regulations, denies per diem 
to officer members for round trips performed wholly within a ten-hour period 
of the same calendar day but authorizes reimbursement to enlisted members 
for not to exceed two meals at the rate of $1.50 each if necessarily procured 
at personal expense during such periods. Accordingly, if an officer member’s 
period of time away from home (or at the hospital, as appropriate) is ten 
hours or less on this day, would he be entitled to per diem? If so, in what 
amount? Concerning enlisted members in these circumstances, are they en- 
titled to reimbursement at the rates prescribed in paragraph 4205-4, Joint 
Travel Regulations, regardless of the actual costs of their meals? Also, if 
members under these circumstances are away from home (or at the hospital, 
as appropriate) for periods in excess of ten hours and it is held that they are 
entitled to a travel per diem allowance on that day, what is the rate of per 
diem payable? This question is prompted on the basis that, while these mem- 
bers are considered to be in a temporary duty status, they would not be “travel- 
ing” within the meaning of paragraph 4205-5a, nor would the sleeping ac- 
commodations which they would or could utilize at the home fall within the 
definition of Government quarters set forth in paragraph 1150-5, Joint Travel 
Regulations. 

e. Are members in this category who are out-patients properly entitled to 
per diem beginning the day following arrival at the hospital through the day 
preceding final departure? If so, for what periods and at what rates? 

d. Are in- and out-patients entitled to per diem on the day (or final day) 
of departure from the hospital; and, if so, for what periods and at what rates? 


The allowances authorized in connection with periodic physical 
examinations for members placed on the temporary disability re- 
tired list are contained in section 404 (b) of the Career Compensation 
Act of 1949, 63 Stat. 821, 37 U. S. C. 274 (b), which provides that— 

A member of the uniformed services whose name is placed upon the tem- 
porary disability retired list and who is required to submit to a periodic phys- 
ical examination shall, for travel performed, be entitled to receive the travel 
and transportation allowance authorized for the rank, grade, or rating in 
which retired for temporary duty travel performed while on active duty. 

{Italics supplied. ] 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U. S. C. 253, expressly limits the payments of per diem or other 
travel allowances to military personnel to periods while performing 
travel or temporary duty away from their designated posts of duty 
and provides that the respective Secretaries shall determine what 
shall constitute a travel status and prescribe the conditions under 
which allowances will be authorized. The effect of our decision of 
October 27, 1955, was to hold that, while members on the temporary 
disability retired list have no designated posts of duty within the 
meaning of that term as used in section 303 (a) of the Career Com- 
pensation Act of 1949, 37 U. S. C. 253 (a), a right to travel and 
transportation allowances which are, or may be, authorized under 
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that section is conferred upon them by section 404 (b) of the act, 
quoted above. 

Paragraph 3050 of the Joint Travel Regulations provides that 
members are entitled to travel and transportation allowances, as 
authorized in accordance with existing regulations, only while actually 
in a “travel status,” and that they shall be deemed to be in a travel 
status “while performing travel away from their permanent duty 
station, upon public business, pursuant to competent travel orders, 
including * * * periods of neecssary temporary or temporary addi- 
tional duty.” By definition, paragraph 3003 of the Joint Travel 
Regulations, the member’s home is the permanent station of retired 
and reserve personnel not on active duty. 

Paragraph 1150 of the Joint Travel Regulations defines the per- 
manent duty station to be that area within the corporate limits of the 
city or town in which the member is stationed. Since a person’s home 
is his permanent station upon entrance into active duty, it appears 
that, for per diem purposes, members such as are here involved can 
enter a travel status within the purview of the applicable statutory 
provisions and regulations only upon departing from the area within 
the corporate boundaries of the cities in which their homes are located ; 
that, therefore, they may not be paid a per diem allowance prior to 
such departure, even though required to perform temporary duty 
within the limits of the duty station under circumstances involving 
a temporary change in living arrangements with a resulting increase 
in certain of their living expenses. See B-120844, November 29, 1954; 
B-127887, August 1, 1956. Compare 33 Comp. Gen. 55, 34 id. 427. 
Accordingly, since the homes of the members in question and their 
temporary duty stations both are located within the same corporate 
limits, it must be considered that they would not be in a travel status 
during the period of temporary duty at a hospital or other medical 
facility and so would not be in a status for which the payment of per 
diem allowance is authorized under applicable law and regulations. 
The questions presented are answered accordingly. 


[B-133974] 


Vehicles — Purchases — Limitations — Four-Wheel-Drive 
Trucks as Station Wagons 


Four-wheel-drive trucks with station wagon bodies, which are vehicles composed 
of a hybrid dual purpose body mounted on a truck chassis structurally designed 
to conform to truck specifications, and constructed primarily for trucking pur- 
poses with an auxiliary or secondary ability to carry passengers, need not be 
regarded as “station wagons” as that term is used in the purchase price limita- 
tion contained in section 201 of the General Government Matters Appropriation 
Act, 1958, 71 Stat. 53. 
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To the Secretary of the Army, November 6, 1957: 


On October 2, 1957, the Deputy Assistant Secretary of the Army 
(Logistics), requested our decision as to whether the purchase price 
limitation of $1,950 for “station wagons,” contained in section 201 of 
the General Government Matters Appropriation Act, 1958, public 
Law 85-48, approved June 5, 1957, 71 Stat. 53, is applicable to the 
purchase of four-wheel-drive trucks with station wagon bodies de- 
scribed in Army Ordnance specification T-0.5044 & 0.7544 attached 
to schedule “A” dated June 10, 1955, a copy of which was enclosed with 
the letter. 

The cited specification, so far as here material, provides for the 
acquisition of 14 ton 4 x 4 trucks with station wagons bodies for use 
generally in military administrative activities on improved roads, 
secondary roads and at times over rough terrain where no roads exist 
and at times exposed to severe climatic conditions. Included among 
the minimum engineering requirements for such vehicles are clutch 
diameter of 814 inches, 3 speeds and reverse transmission, 2 speeds 
transfer case, single reduction front and rear axles, and heavy duty 
rear springs. The tires are required to be nondirectional mud and 
snow tread, and the station wagon body is described as having two 
side doors, rear upper and lower lift gates, and shall be suitable for 
seven passengers, including the driver. 

The Deputy Assistant Secretary refers to our decision reported at 
29 Comp. Gen. 213, wherein we held, quoting from the syllabus, as 
follows: 

“Suburban carry-alls” constructed in conformity with truck specifications, 
which are adaptations of panel trucks, differing therefrom only in that window 
openings are built into the otherwise solid metal side panels and removable 
seats are installed, may be classified as trucks for management, budget, and 


accounting purposes, even though such vehicles may be used for passenger- 
carrying purposes. 


Regarding that decision, he says that the 44 ton 4 x 4 truck with 
the station wagon body is a hybrid dual purpose vehicle that combines 
the construction features and functions of a passenger vehicle and 
a truck, viz., the four-wheel-drive is mounted on a truck chassis, the 
principal construction features of which are designed to carry freight 
whereas the passenger carrying feature of the body is considered 
secondary. Thus, he refers to the Willys 4-wheel-drive “utility 
wagon,” which appears to embody the characteristics of the truck 
described in the specifications and which, he points out, is included 
in the Department of Commerce monthly reports of motor vehicle 
production under truck production. 

It is apparent from the foregoing comments that the subject four- 
wheel-drive truck with station wagon body is a vehicle composed of 
a hybrid dual purpose body mounted on a truck chassis, which is 
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structurally designed to conform to truck specifications, and con- 
structed primarily for trucking purposes with an auxiliary and sec- 
ondary ability to carry passengers. 

Therefore, and in line with our decision quoted above, the vehicle 
described in the specification is properly classifiable as a truck and 
need not be regarded as “station wagons” as that term is used in the 
purchase price limitation contained thereon in the cited section 201. 
Cf. 33 Comp. Gen. 539. 


[B-133781] 


Vehicles—Government—Damages—Motor Peal Vehicles— 
Purchase Price Recovery Limitation 


The proviso in the motor vehicle pool section of the Federal Property and Ad- 
ministrative Services Act of 1949, 40 U. S. C. 491 (d), which precludes the 
General Services Administration from recovering at one time from the requisi- 
tioning agency the purchase price of the vehicle but requires recovery through 
charges for amortization, does not preclude recovery of damages to vehicles 
as result of negligence or misuse regardless of whether the damages are mea- 
sured by the cost of repairs or the amount of the loss in case the vehicle 
cannot be repaired. 


To the Secretary of Commerce, November 7, 1957: 


Letter of September 11, 1957, acknowledged October 2, from the 
Assistant Secretary for Administration, requests a decision whether 
the General Services Administration, as the owner of a passenger 
motor vehicle and as operator of the Denver Federal Center Motor 
Vehicle Pool pursuant to section 211 of the Federal Property and 
Administrative Services Act of 1949, 40 U. S. C. 491, as amended by 
the act of September 1, 1954, Public Law 766, 68 Stat. 1126, 40 U.S. C. 
491, is entitled to reimbursement for damages to the vehicle resulting 
from its negligent operation by an employee of the Bureau of Public 
Roads. 

Section 211 of the cited act provides: 


(b) Subject to regulations issued by the President * * * the Administrator 
shall * * * (2) provide for the establishment, maintenance, and operation (in- 
cluding servicing and storage) of motor vehicle pools or systems for transporta- 
tion of property or passengers, and for furnishing such motor vehicle and related 
services to executive agencies. * * * 

* » * * . * * 


(d) The General Supply Fund * * * shall be available for use by or under 
the direction and control of the Administrator for paying all elements of cost 
(including the purchase or rental price of motor vehicles and other related 
equipment and supplies) incident to the establishment, maintenance, and opera- 
tion (including servicing and storage) of motor vehicle pools * * *. Pay- 
ments by requisitioning agencies so served shall be at prices fixed by the Ad- 
ministrator at levels which will recover so far as practicable all such elements 
of costs. Provided, that the purchase price of motor vehicles * * * shall be 
recovered only through charge for the cost of amortization: * * * 
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The regulations of the President issued on November 30, 1954, 
pursuant to subsection 211 (b), 40 U. S. C. 471 note, are contained 
in Executive Order No. 10579, 19 F. R. 7925 (DI), section 11 of 
which provides: 


Seo. 11. Supplementary regulations. The Administrator shall, after consulta- 
tion with the executive agencies concerned and with due regard to their pro- 
gram activities, issue such supplementary regulations of general applicability 
to the executive agencies concerned as are necessary for the effective and eco- 
nomical operation of pools or systems under the Act. 

The supplementary regulations of the Administrator of General 
Services are contained in GSA Personal Property Managment Regu- 
lations I-V-301.00 to 309.04. Subsection 308.04 of these Regulations 
provides: 

Abusive Use or Negligent Damage. Whenever a motor vehicle is damaged 
through abuse, negligence, misuse, or driving while under the influence of 
alcohol or narcotics, the agency employing the operator of the vehicle will be 
furnished a complete statement thereof and shall be responsible for the damage. 
All costs resulting from such damage will be billed to the agency employing 
such operator. 

Section 211 of the Federal Property and Administrative Services 
Act of 1949, as amended, provides specifically that the requisitioning 
agencies so served shall make payments at prices fixed by the Admin- 
istrator at levels which will recover so far as practicable “all elements 
of cost (including the purchase or rental price of motor vehicles and 
other related equipment and supplies) incident to the establishment, 
maintenance, and operation (including servicing and storage) of 
motor vehicle pools or systems for transportation of property or pas- 
sengers.” There can be no question but that the costs of making re- 
pairs to vehicles damaged while being operated in a motor vehicle pool 
(or the amount of the loss where the vehicle is incapable of being 
repaired) are elements of cost incident to the operation of such motor 
vehicle pool. 

Under the applicable law and Executive Order No. 10579, the Ad- 
ministrator of General Services has issued GSA Regulation I-V- 
308.04 which requires the agency employing the operator of a vehicle 
assigned from a motor vehicle pool to be responsible for any damage 
to the vehicle resulting from abuse, regligence, or misuse. The regu- 
lation is within the scope of the applicable law and regulations of 
the President which specifically authorize its issuance and, therefore, 
must be regarded as a statutory regulation having the force and effect 
of law. 

Accordingly, since the damage to the vehicle in question concededly 
was caused by its negligent operation by an employee of the Bureau 
of Public Roads, it must be concluded that the General Services 
Administration is entitled to reimbursement of the amount of the 
damage from the Bureau of Public Roads. The proviso in section 
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211 (d) of the act, 40 U. S. C. 491 (d) merely precludes GSA from 
recovering at one time the purchase price of a vehicle to be used in 
a pool by charging such expense to a requisitioning agency but permits 
such recovery through charges for amortization. It in no way pre- 
vents recovery of damages to vehicles through negligence or misuse 
whether such damages be measured by the costs of repairs or the 
amount of the loss where the vehicle is incapable of being repaired. 


[B-134014] 


Vehicles—Government—Damage—Motor Pool Vehicles— 
Requisitioning Agency Liability 


Costs of repairs to General Services Administration motor pool vehicles damaged 
by an employee of the requisitioning agency, with or without fault or negligence 
of the employee to whom the vehicle is assigned, are ‘considered incident to the 
operation of a motor vehicle pool and are reimbursable to the General Services 
Administration by the requisitioning agency under section 211 of the Federal 
Property and Administrative Services Act of 1949, 40 U. 8. O. 491, and the regula- 
tions issued pursuant thereto which provide for payment of damage claims. 

To the Administrator, General Services Administration, November 


7, 1957: 


Your letter of October 3, 1957, present two questions for decision 
arising in the operation of motor vehicle pools under section 211 of the 
Federal Property and Administrative Services Act of 1949 as 
amended by the act of September 1, 1954, Public Law 766, 68 Stat. 
1126, 40 U.S. C. 491. 

A motor vehicle in a General Services Administration operated 
motor vehicle pool was assigned to an employee of the Naval Air Ma- 
terial Center, Philadelphia Naval Base. While the car was properly 
parked it was backed into by a blimp-towing mechanical mule operated 
by an employee of the Naval Air Material unit. Your letter states 
that it appears that the blimp-towing mule was negligently operated 
and such negligence has not been questioned by the Navy Department. 

The cost of repairing the vehicle was $118.73 and Headquarters. 
First Naval District, Boston, Massachusetts, was requested to reim- 
burse General Services Administration. Payment was denied on the 
basis of our decision published at 25 Comp. Gen. 49 wherein there was 
applied the general rule that, in the absence of specific provisions of 
law otherwise, the funds of Government departments and agencies 
are not available for payment of claims for damages to the property 
of other Government departments and agencies. You request a de- 
cision as to the propriety of payment by the Navy Department to your 
agency under the following circumstances, 
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(1) Where, as in the present case, the motor pool vehicle was damaged by the 
Navy Department but through no fault or negligence of the Navy Department 
employee to whom the car was assigned. 

(2) Where, in a hypothetical case, a motor pool vehicle is damaged by the 
Navy Department as the result of the carelessness or negligence of a Navy De- 
partment employee to whom the car is assigned. 


Section 211 of the Federal Property and Administrative Services 
Act of 1949, as amended, provides: 


(b) Subject to regulations issued by the President * * * the Administrator 
shall * * * (2) provide for the establishment, maintenance, and operation (in- 
cluding servicing and storage) of motor vehicle pools or systems for trans- 
portation of property or passengers, and for furnishing such motor vehicle and 
related services to executive agencies. * * * 


. * o * - a s 

(d) The General Supply Fund * * * shall be available for use by or under 
the direction and control of the Administrator for paying all elements of cost 
(including the purchase or rental price of motor vehicles and other related 
equipment and supplies) incident to the establishment, maintenance, and oper- 
eration (including servicing and storage) of motor vehicle pools * * *. Pay- 
ments by requisitioning agencies so served shall be at prices fixed by the Ad- 
ministrator at levels which will recover so far as practicable all such elements 
of costs. Provided, That the purchase price of motor vehicles * * * shall be 
recovered only through charge for the cost of amortization * * *. 

The regulations of the President issued on November 30, 1954, 
pursuant to subsection 211 (b), are contained in Executive Order No. 
10579, November 30, 1954, 19 F. R. 7925 (DI), section 11 of which 
provides: 

Seo. 11. Supplementary regulations. The Administrator shall, after con- 
sultation with the executive agencies concerned and with due regard to their 
program activities, issue such supplementary regulations of general applicability 
to the executive agencies concerned as are necessary for the effective and eco- 
nomical operation of pools or systems under the Act. 

The supplementary regulations of the Administrator of General 
Services are contained in GSA Personal Property Management Regu- 
lations I-V-301.00 to 309.04. Subsection 308.04 of these Regulations 
provides: 

308.04 Abusive Use or Negligent Damage. Whenever a motor vehicle is 
damaged through abuse, negligence, misuse, or driving while under the influence 
of alcohol or narcotics, the agency employing the operator of the vehicle will 
be furnished a complete statement thereof and shall be responsible for the dam- 
‘age. All costs resulting from such damage will be billed to the agency 
employing such operator. 

Section 211 of the Federal Property and Administrative Services 
Act of 1949, as amended, provides specifically that the requisitioning 
agencies so served shall make payments at prices fixed by the Admin- 
istrator at levels which will recover so far as practicable “all elements 
of cost (including the purchase or rental price of motor vehicles and 
other related equipment and supplies) incident to the establishment, 
maintenance, and operation (including servicing and storage) of motor 
vehicle pools or systems for transportation of property or passengers.” 


There can be no question but that the costs of making repairs to 
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vehicles damaged while being operated in a motor vehicle pool are 
elements of cost incident to the operation of such motor vehicle pool. 

Under the applicable law and Executive Order No. 10579, the Ad- 
ministrator of General Services has issued GSA Regulation I-V- 
808.04 which requires the agency employing the operator of a vehicle 
assigned from a motor vehicle pool to be responsible for any damage 
to the vehicle resulting from abuse, negligence, or misuse. This 
regulation is within the scope of the applicable law and regulations 
of the President which specifically authorize its issuance and, there- 
fore, must be regarded as a statutory regulation having the force and 
effect of law. 

Since the law and regulations here involved specifically provide for 
the payment of claims for damages in cases falling within the pro- 
visions of the regulation, the rule applied in the decision published 
at 25 Comp. Gen. 49 is not for application. It must be concluded that 
the General Services Administration is entitled to reimbursement in 
such cases. 

The regulations make no distinction between damage caused by 
the negligence of a Navy Department employee to whom the vehiele 
is assigned and damage caused by the negligence of some other em- 
ployee of the Navy Department. The Navy Department would be 
responsible for the damage in either case. 
Your questions are answered accordingly. 


[B-134051] 


Contracts—Damages—Default Termination—Purchase Or- 
ders—Disputes Clauses 


Contractor who, after failing to furnish supplies meeting the specifications on 
the delivery date and after failing to agree to revised delivery schedules for 
replacements, was advised that contract termination provisions would be invoked 
may not have sustained the allegation that the cancellation was unjustified or 
arbitrary, and, inasmuch as the repurchase was made 16 days after the date of 
termination from the second lowest bidder on the original invitation to bid and 
at the same price offered originally by that bidder, the Government may be con- 
sidered to have acted properly, and excess costs are chargeable to the defaulting 
contractor. 


A contractor who, after default, was charged excess repurchase costs under a 
purchase order which did not contain a “disputes” clause is, nevertheless, liable 
for excess costs under the common law remedy for damages sustained as a result 
of a breach of contract. 


To Acme Litho Plate Graining, Inc., November 7, 1957: 


Reference is made to your letter of October 5, 1957, protesting the 
action of the Corps of Engineers, Department of the Army, in termi- 
nating your right to proceed and purchasing against your account in 
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connection with contract Ne. DA-30-075-ENG-5878, dated November 
27, 1953, and purchase order No. 27-924-MAP-27, dated January 
27, 1954. 

Under the terms of the aforementioned contract you agreed to 
furnish 16,800 lithographic offset plates, conforming to designated 
specifications, for delivery to the New York Port of Embarkation on 
January 6, 1954, or sooner. The “Default” clause of the contract 
provided, in pertinent part, that if you failed to make delivery of the 
supplies within the time specified, or any extension thereof, or if you 
failed to perform any of the other provisions of the contract, the 
Government could terminate the whole or any part of the contract, 
procure the supplies from another source, and charge you with any 
excess costs occasioned thereby. 

The record shows that by telegram of December 29, 1953, you were 
advised to suspend shipment of 7,200 units and that you were asked 
whether a no-cost cancellation of that number of units would be 
accepted. At this time you had purchased all of the plates called for 
and had grained approximately 6,000. While you were advised on 
December 30, 1953, that shipment—not production—was to be sus- 
pended pending the consideration of requirements and termination, 
you discontinued production, apparently for the reason that your 
factor would not provide further financing because of the telegram 
of December 29, 1953. 

It appears that, pursuant to an arrangement between you and the 
Government, samples of the plates that had been produced were tested 
by New York Testing Laboratories, Inc. This firm reported on Febru- 
ary 25, 1954, that the specimens did not meet the applicable specifica- 
tions as to bending and hardness and lead content. In this regard, it 
is reported that no retest was ever performed, nor did you ever request 
aretest. In addition, it appears that your supplier refused to supply 
conforming plates which, it was contended, would “lower their stand- 
ards.” There followed a series of negotiations regarding delivery 
schedules and offers on your part to reduce the contract price by as 
much as 25 percent. However, since it was the procuring agency’s 
position that it was in the Government’s best interests to secure plates 
meeting the specifications, and since the matter of deliveries could not 
be resolved, you were advised on April 19, 1954, that the contract was 
terminated because of your failure to effect deliveries by January 6, 
1954, and that the plates would be purchased against your account. 

By letter of May 13, 1954, you appealed from the decision of the 
contracting officer and the matter was made the subject of a hearing 
before the Armed Services Board of Contract Appeals on December 
28 and 29, 1955. You are, of course, familiar with the decision of 
that body which sustained the action of the contracting officer in 
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terminating your right to proceed and charging you with the excess 
costs incurred by reason of the purchase of the supplies from another 
source. 

We have reviewed the opinion of the Armed Services Board of Con- 
tract Appeals and find no legal basis for questioning its conclusion. 
Contrary to your contention it does not appear that the cancellation 
was unjustified or arbitrary, or that the grounds for cancellation were 
not sufficient because of the nature of the variations. The terms of 
the contract regarding termination are clear and unambiguous and 
they were invoked by the contracting officer after you had failed to 
furnish the supplies on the date fixed in the agreement and because, 
following lengthy negotiations, the parties were unable to come to 
an agreement regarding revised delivery schedules for replacements 
meeting the specifications. As indicated in the opinion rendered on 
your appeal, the question of whether supplies comply substantially 
with specifications is one primarily for administrative determination 
and, as stated by the Board, the mere fact that one has accepted and 
used a certain item in the past does not mean that he must accept it 
again when the contract calls for something different than that 
tendered. 

Regarding the excess costs of $8,335.31, the record shows that the 
repurchase was made within 16 days after the date of termination 
from the second lowest bidder on the original invitation to bid and 
at the same price ($1.95 per unit) offered originally by that bidder. 
In the circumstances, we feel that the Government acted properly 
in making the replacement purchase, there being no conclusive evi- 
dence that the repurchase could have been made at a considerably 
less cost, and notwithstanding your self-serving statement that you 
could have delivered the material from another foreign supplier at 
a lower cost. 

It is noted that since purchase order No. 27-924-MAP-27 does not 
contain the “Disputes” clause the Armed Services Board of Contract 
Appeals properly dismissed your appeal thereon for lack of jurisdic- 
tion. However, it may be stated that the action of the contracting 
officer in charging you with excess costs in the acount of $87.30 by 
reason of your default under that order and the subsequent repurchase 
was legally correct under the common law remedy for damages 
sustained as a result of a breach of contract. 

The law is well settled that one who fails to perform his contract 
is bound to place the other party in as good position pecuniarily as 
he would have been in had performance been accomplished. See 
Miller v. Robertson, 266 U. S. 248, 257. The courts also have ruled 
that those indebted to the United States must pay their debts in full 
and no employee or official of the Government has the authority 
gratuitously to waive or surrender its rights. See United States v. 
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American Sales Corporation, 27 F. 2d 389, affirmed 32 id. 141, cer- 
tiorari denied, 280 U. S. 574. 

Accordingly, it is requested that your certified check or money 
order, made payable to the “United States General Accounting Office,” 


be forwarded to the Claims Division of our Office without further 
delay. 


[B-134171] 


Leaves of Absence—Civilian Employees on Military Duty— 
Reserve and National Guard General Service 


Although Government employees who are members of a reserve component of 
the armed forces, including the National Guard, were entitled to military leave 
only for “duty with troops or at fleld exercises, or for instruction” prior to 
January 1, 1953, the effective date of section 804 (a) of the Armed Forces Re- 
serve Act of 1952, which broadened the kind of service to include “active duty for 
training or active duty,” under section 29 (a) of the act of August 10, 1956, 
5 U. 8. C. 30r, employees are entitled to 15 days military leave for active duty 
for any purpose—training or otherwise—but not for more than 15 days in any 
calendar year, and where the period of active duty is longer than 15 days any 
15-day period may be administratively designated as military leave. 


To the Secretary of Commerce, November 8, 1957: 


On October 18, 1957, the Acting Assistant Secretary for Admin- 
istration requested our advice on certain points relating to military 
leave for Government employees as provided in section 29a of the act 
approved August 10, 1956 (70A Stat. 632; 5 U.S. C. 30r). The case 
of Mr. Ronald S. Kintisch, an employee of your Department who, 
as a member of the United States Army Reserve, has been ordered to 
active duty for training during the period October 6, 1957, to April 
5, 1958, was referred to as being in point and the following specific 
questions were asked : 


1, (a) May an employee be granted 15 days of military leave when he is ordered 
by appropriate authority to perform “active duty for training” in a reserve 
component of the armed forces or as a member of a State National Guard? 
(b) If the employee is entitled to military leave, is it required that the first 
15 days of the period of active duty for training be considered as military leave, 
where the total training period exceeds that amount, or may any 15-day period 
be administratively fixed as the military leave period? 

2. Inasmuch as Section 29 (a) of the Act of August 10, 1956 provides that 
an employee is entitled to leave of absence without loss of pay when he is on 
“active duty,” would an employee be entitled to military leave if his orders 
merely specify that he will be on active duty without indicating that such 
duty is for training purposes? * * * 

8. If the decision of your office is that employees are entitled to military leave 
only when they are performing training duty, would the following instruction 
on the granting of military leave be consistent with the applicable provisions of 
law and the decisions of your office: 

“Military leave will be granted only when the orders issued to the employee 
state specifically that the duty to be performed is for training purposes. Orders 
stating that the employee is ‘ordered to active duty for training’ will satis 
factorily meet this requirement.” 
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Section 29 (a) of the act of August 10, 1956, provides that: 


Each Reserve of the armed forces or member of the National Guard who 
is an officer or employee of the United States or the District of Columbia, per- 
manent or temporary indefinite, without regard to classification or terminology 
peculiar to the Civil Service system, is entitled to leave of absence from his 
duties, without loss of pay, time, or efficiency rating for each’day, but not more 
than 15 days in any calendar year, in which he is on active duty, or is engaged 
in field or coast defense training under sections 502-505 of Title 32. 


This section, codified in 5 U. S. C. 30r, replaced section 371 of Title 
10, United States Code (act of May 12, 1917, 40 Stat. 72, as amended 
by the act of July 1, 1947, 61 Stat. 238, and by section 804 (a) of the 
Armed Forces Reserve Act of 1952, 66 Stat. 506). Prior to January 
1, 1953, the effective date of the 1952 amendment, Government em- 
ployee-reservists were entitled to military leave with pay from their 
civilian jobs, not to exceed 15 days in any calendar year, only when 
ordered to “duty with troops or at field exercises, or for instruction.” 
(See 19 Comp. Gen. 513, and 20 zd. 158.) The 1952 act, however, 
broadened the provisions of section 371 to include “active duty for 
training, or active duty.” The 1956 act further changed the language 
to provide entitlement “for each day, but not more than 15 days in any 
calendar year, in which he is on active duty, or is engaged in field or 
coast defense training under sections 502-505 of Title 32.” 

Titles 10 and 32 of the United States Code, which were enacted into 
positive law by sections 1 and 2, respectively, of the 1956 act, contain 


the authority for ordering members of the reserve components to ac- 
tive duty. The term “active duty,” which presumably is the “active 
duty” referred to in section 29 (a) of the act, is defined in those titles 


(10 U. S. C. 101 (22) ; 832 U. S. C. 101 (11)) as follows: 


“Active duty” means full-time duty in the active military service of the United 
States. It includes (such Federal duty as) duty on the active list, full-time train- 
ing duty, annual training duty, and attendance, while in the active military 
service, at a school designated as a service school by law or by the Secretary of 
the military department concerned. [Phrase in parentheses above ts included 
only in Title 32.) 

In view’of the changes in the statutes, it is clear that our decisions 
based on the previous statutes, so far as they held that military leave 
rights of Government employee-members of the Reserve and National 
Guard did not extend to instances when they were ordered to active 
duty for general service, are not for application under the present 
statute. In response to the Assistant Secretary’s questions numbered 
1 (a) and 2, therefore, our view is that, under section 29 (a) of the act 
of August 10, 1956, an employee is entitled to leave of absence without 
loss of pay, time, or efficiency rating for each day, but not for more 
than 15 days in any calendar year, in which he serves on active duty 
for any purpose—training or otherwise—as a member of a reserve 
component of the Armed Forces, including the National Guard (For 
a similar view regarding the effect of the 1952 amendment, see 
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B-122020, June 1, 1955, and B-133972, October 17, 1957 37 Comp. 
Gen. 255.) 

Concerning question No. 1 (b), we do not interpret the governing 
statutes as requiring that the first 15 days of a longer period of active 
duty be considered as military leave. If circumstances in any par- 
ticular case warrant it, any other 15-day period during the longer 
active duty period may be designated as military leave by the admin- 
istrative office instead of the first 15 days, so long as the intent of the 
statute is otherwise observed. In that connection, see, generally, 27 
Comp. Gen. 245, 251 and 29 id. 269. 

Since the answers to the other questions have been in the affirmative, 
no reply is required to the third question presented. 


[B-132491] 


Contracts—Cost-Plus Subcontracts—Statutory Procurement 
Requirements—Application—Restrictive Specifications 


Action of a prime cost-plus-fixed-fee contractor who, with the approval of the 
contracting officer, and after issuance of a purchase order for an article of its 
own manufacture on the basis of the lowest quotation, issued a second purchase 
request containing specifications written around its own article so that the second 
order could be matched with the first and eliminate repair problems, does not 
render the subcontracts illegal as in contravention of the statutory procure- 
ment requirements which are not applicable to such subcontracts. 


To The Ruberoid Company, November 12, 1957: 


Further reference is made to your protest against alleged restrictive 
specifications in certain Requests to Bid issued by the National Gyp- 
sum Company under a cost-plus-a-fixed-fee contract with the United 
States, in connection with the operation of the Kansas Ordnance 
Plant and the Oklahoma Ordnance Works. 

Your protest is in connection with purchase orders issued by the 
contractor-operator for asbestos siding. It is alleged that the speci- 
fications contained in the purchase requests are incomplete, restrictive 
and discriminatory, and are in violation of and disregard directives 
issued by the Department of the Army. 

The report and papers furnished in the matter by the Department 
of the Army show that the National Gypsum Company operates the 
plants under contract No. DA 11-173-ORD-95. The contract speci- 
fically provides that the operating contractor is an independent con- 
tractor and not the agent of the Government. The Department of 
the Army reports that it selects operators of Government-owned 
plants, among other reasons, because of their demonstrated ability 
to operate a manufacturing plant, including the placement of sub- 
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contracts and purchase orders. Since such contractors are selected on 
the basis of business ability and experience, it is not considered nec- 
essary or appropriate to require them to disregard their established 
procedures in order to comply with the requirements of the Armed 
Services Procurement Regulations or the Army Procurement Pro- 
cedure. However, since the Government is obligated to reimburse 
all costs and expenses, a prior review of the contractor’s established 
practices is made in order that there may be an understanding between 
the contractor and the Government as to the type of costs that will be 
considered reimbursable. Consideration is given to the contractor’s 
purchasing procedures and in making the review the principles of 
the Armed Services Procurement Regulations and Army Procurement 
Procedures are looked upon for general guidance in order that the 
contracting officer may properly discharge his duties in the approval 
of individual subcontracts and purchase orders and thereby avoid 
excessive costs to the Government; but no attempt is made to force 
the contractor to rigidly follow the Government procurement regu- 
lations. It is further reported that for the most part contractor- 
operators employ competitive bid systems for purchases, which are 
considered adequate, although they do not adhere to all the formali- 
ties of the advertised procurement procedure required of Government 
purchasing offices. 

Paragraph 5, Article I-B-Scope of Work, Title IV, of the prime 
contract, permits the contractor to furnish items of its own manufac- 
ture, subject to the Government’s ability to furnsh the items at a lower 
price. Paragraph 3, Article [V-H-Special Requirements, Title IV, 
provides that “No purchases in excess of Five Hundred Dollars 
($500.00) shall be made or placed by the contractor without the ap- 
proval of the contracting officer.” The purpose of the latter pro- 
vision is primarily to enable the Government to accomplish its objec- 
tives as set forth above, and it also enables the Government to retain 
a certain amount of control, including the examination of restrictive 
specifications in the contractor’s procurement practices. 

By Request to Bid No. 40223, dated April 8, 1957, the contractor 
requested bids for furnishing a number of various sized sheets of 
asbestos corrugated siding. The specifications were as follows: 


Nore.—Vendor must indicate on the quotation, brand name, part number 
and/or description if quotation being submitted is for an “or equal” or alter- 
nate material. Failure to do so may void your quotation. 

ASBESTOS, SIDING, CORRUGATED, THICKNESS \4’’, WIDTH 42’, 
LENGTH 9’, STANDARD CORRUGATION 4.2’’, APPROXIMATE WEIGHT 
2.25 POUNDS PER SQUARE FOOT, COMPLETE WITH 3’’ GALVANIZED 
IRON RING SHANK NAILS AND LEAD WASHERS, IN SUFFICIENT 
QUANTITY TO ACCOMPLISH APPLICATION OF MATERIAL; ALSO COM- 
PLETE WITH STANDARD QUANTITY OF CAULKING CEMENT. EQUAL 
OR SIMILAR TO “ASBESTONE ECONOMY 250.” 
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In response to this request you submitted a quotation dated April 
22, 1957, offering to furnish %,’° RUBEROID Brand material. 
Your prices for the 9-foot and 10-foot length sheets were $4.29 and 
and $4.76, respectively. The National Gypsum Company, Oklahoma 
City, Oklahoma, submitted a quotation dated April 20, 1957, on the 
specified material of 14’’ thickness, quoting prices of $4.28 for the 
9-foot sheets and $4.76 for the 10-foot sheets. The award was made 
to the National Gypsum Company as the low bidder. 

By Request to Bid No. 40239 dated May 7, 1957, the contractor 
requested bids on a number of sheets of the same type material in 4-5- 
6-7-9 and 10-foot lengths. The provisions of the specifications were 
similar to those contained in Purchase Request No. 40223 with the 
exception that a note was added providing: “Do not quote on a sub- 
stitute thickness.” In response to this request you submitted a quota- 
tion on %,’’ RUBEROID Brand material and the National Gypsum 
Company quoted on the specified 44’’ material. Your quotations and 
that of the National Gypsum Company were the same on four of 
the lengths and on the other two yours was one cent per sheet less. 
The total difference in price was $29.22 on an order of approximately 
$20,000. The contractor-operator, in a memorandum entitled “Justifi- 
cation for award” stated that the note “Do not quote on a substitute 
thickness” was incorporated in the purchase request for matching 
purposes in regard to material thickness and that this requirement 
would eliminate later repair problems as all siding would be of one 
thickness and would eliminate having to carry two thicknesses of 
repair siding. It was further stated that the difference of $29.22 
would be more than offset due to (1) the aforementioned repair prob- 
lem, (2) 14’’ material weighs approximately 2.25 pounds per square 
foot, whereas %,’’ material weighs about two pounds per square foot, 
and (8) the thicker material would be stronger and absorb less mois- 
ture. In view thereof, it was recommended that the quotation of 
National Gypsum Company be accepted. This recommendation was 
approved by the Government’s contracting officer’s representative and 
the award was made to the National Gypsum Company. 

By Requests to Bid Nos. 40289 and 40290, dated June 28, 1957, as 
modified by amendment No. 1 dated July 11, 1957, the contractor 
again requested quotations for asbestos siding. You did not submit 
quotations but by letter dated July 19, 1957, protested the require- 
ments of the specifications on the basis that they were incomplete, 
restrictive and discriminatory. It was stated that the specifications 
contained in the Requests to Bid were not legal unless reference was 
made to applicable Federal or ASTM specifications, or unless there 
was specified specifically and in detail all tolerances and/or appli- 
cable physical or performance characteristics whereby it could be 
determined what is equal to the specified material. 
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In our decision of March 18, 1954, B-118129, involving the protested 
award of a subcontract by a prime contractor under a cost-reimburse- 
ment type contract, we stated : 

* * * Although in awarding a subcontract under this type of prime contract 
it is the duty of the prime contractor to protect the interest of the United 
States by making every reasonable effort to obtain a contract on terms most 
favorable to him inasmuch as the cost is to be reimbursed by the Government, 


such an award is not subject to the limitations imposed upon Government 
contracting officials by the public advertising statutes. [Italics supplied.] 


See, also, 36 Comp. Gen. 311, 313. However, it has been held that 
the contracting officer does not have authority to approve a sub- 
contract entered into by the prime contractor if the execution of such 
subcontract would be prejudicial to the interests of the United States. 

Under the first purchase request, the quotation of the National 
Gypsum was lower than yours. On the basis of the facts of record 
and particularly in view of the small difference between the prices 
quoted on the second purchase request, we cannot say that the action 
of the contracting officer’s representative in approving the award 
to National Gypsum Company in the latter instance was detrimental 
to the interests of the Government or that such action was an abuse 
of his discretion. 

It appears, therefore, that the prime contractor with the contract- 
ing officer’s approval, accepted the quotations of the National Gyp- 
sum Company as being in the best interests of the Government. AI- 
though the specifications contained in the purchase requests may 
not have been as broad as required, if the purchases were being made 
by the Government itself, that fact would not render the contracts 
with National Gypsum Company illegal in the sense that they con- 
travened statutory advertising requirements which, as stated above, 
are not applicable to the subcontracts. In the absence of such il- 
legality or a showing that the subcontracts were definitely against 
the interests of the Government, there is no basis upon which we 
would be warranted in taking action in the matter. 


[B-134029] 


Contracts—Assignments—Tax Debts Accruing Prior to Ex- 
ecution of Government Contract—Internal Revenue Serv- 
ice v. Assignor’s Rights 


A contractor’s tax debt which accrued prior to the execution of a Government 
contract, which contained a “no set-off” clause and which was subsequently as- 
signed to a bank for a loan, does not become a lien on the amounts due on the 
contract under the no set-off provisions of the Assignment of Claims Act of 1940, 
81 U. 8. C. 203, which not only nullify the tax lien provisions in 26 U. S. C. 6321, 
but also operate to reduce the Government’s common-law right of set-off against 
the assignee, and, therefore, contract payments may be made to the bank in an 
amount not to exceed the amount owed by the contractor and any balance should 
be paid to the Internal Revenue Service for reduction of the tax debt. 
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To C. R. MeNeely, United States Atomic Energy Commission, 
November 12, 1957: 


Reference is made to your letter of September 12, 1957, requesting 
a decision whether you may properly certify a voucher for payment 
to the Bank of Las Vegas, Nevada. The voucher is in the amount of 
$26,509.58, representing a payment due under contract No. AT (29-2)- 
486 between Mr. H. W. Polk of Las Vegas and the Commission. 

The contract was entered into on October 4, 1956, and contained a 
clause permitting the assignment of moneys due or to become due 
thereunder to a bank or other financing institution pursuant to the 
provisions of the Assignment of Claims Act of 1940, 31 U.S. C. 208. 
The assignment clause further provided that payments to an assignee 
under the contract should not be subject to reduction or set-off to the 
extent provided in the Assignment of Claims Act, as amended. On 
October 26, 1956, the contractor assigned all contract moneys due or to 
become due to the Bank of Las Vegas for the purpose of securing 
financing from the bank. 

Over two years before the contract was executed, a notice of Federal 
tax lien against the contractor had been filed in the County Recorder’s 
office in Clark County, Nevada, in the amount of $48,003.62. On 
April 3, 1957, the Internal Revenue Service served a Notice of Levy on 
the Albuquerque Operations Office of the Commission indicating that 
the contractor owed $68,346.74 in unpaid taxes. There is a balance 
of $26,509.58 owing under the contract, and your letter states that as 
of April 17, 1957, the assignee bank had made advances of $11,562.42 
to the contractor against that balance. You state further that you 
have been unable to resolve with the Internal Revenue Service the 
question whether the Commission should honor the tax levy in view 
of the assignment to the bank under a contract containing a “no 
set-off” provision. 

The position of the Internal Revenue Service, as indicated by copies 
of correspondence forwarded with your letter, is that under the pro- 
visions of section 6321 of the Internal Revenue Code of 1954, 26 
U. S. C. 6821, a Federal tax lien had arisen before the time of the 
contract against all property and rights to property owned by the 
contractor. Since, under the holding in United States v. Glass City 
Bank, 326 U. S. 265, such tax lien attached to the after-acquired prop- 
erty of the contractor, it attached to his rights under the contract with 
the Commission, and he therefore had no right, title or interest in 
moneys due or to become due under the contract which he could assign 
to the Bank of Las Vegas, to the extent of the tax lien. Reference 
is made by the Internal Revenue Service to the case of United States 
v. City of Greenville, 118 F. 2d 963, in which it was stated that after 
Federal tax liens attach, the property affected has in a sense two 
owners, the taxpayer and, to the extent of the lien, the United States, 
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But for the “no set-off” provisions of the Assignment of Claims 
Act, as amended, we would perhaps agree with the position of the 
Internal Revenue Service. We think it is clear, however, that that 
part of the act expressly nullifies the effect of section 6321 of the 
Internal Revenue Code of 1954, Title 26, in the present case. The 
Assignment of Claims Act, as amended, provides as follows concern- 
ing set-off : 

Any contract of the Department of Defense, the General Services Adminis- 
tration, the Atomic Energy Commission * * * may * * * provide * * * that 
payments to be made to the assignee of any moneys due or to become due under 
such contract shall not be subject to reduction or set-off, and if such provision 
or one to the same general effect * * * is hereafter included or inserted in 
any such contract, payments to be made thereafter to an assignee of any 
moneys due or to become due under such contract * * * shall not be subject 
to reduction or set-off * * * for any liability of the assignor on account of 
* * * taxes, social security contributions, or the withholding or nonwithholding 
of taxes or social security contributions, whether arising from or independently 
of such contract. 

Other provisions of the Assignment of Claims Act permit the as- 
signment of moneys due under a Government contract which there- 
tofore was prohibited. If the act had permitted only this, without 
the “no set-off” provision, an assignee’s rights would be governed 
by common law. Indeed, this is the situation where the contract 
does not include a no set-off provision. In such case, the assignee 
stands in the shoes of the assignor and the Government may set off 
against the assignee any claims of the Government against the as- 
signor which had matured prior to the assignment. South Side Bank 
& Trust Co. v. United States, 221 F. 2d 813. However, under the 
common law applicable to assignments, debts of the assignor which 
mature after an assignment is made may not be set off against pay- 
ments otherwise due the assignee. 20 Comp. Gen. 458, 459, and 
cases cited there. 

These principles are applicable to a Federal tax indebtedness owed 
by a Government contractor, apart from any lien which may exist. 
Where the contract does not contain a no set-off provision it may well 
be that the lien created by section 6321 of the 1954 Internal Revenue 
Code would prevent the effective assignment of moneys thereafter 
becoming due the taxpayer under a Government contract. If the 
assignment of the contract proceeds was made before the tax became 
due, there would be no property or right to property owned by the 
taxpayer to which the lien could attach, at least to the extent of the 
assignee’s entitlement to such proceeds. 

It is clear that the no set-off provision of the act operated to re- 
duce the Government’s common law right of set-off against an as- 
signee. As was stated in Central Bank v. United States, 345 U. S. 
639, 643 : 


* * * The Act authorized the War and Navy Departments to limit the Gover- 
ment’s previous rights of set-off. * * * 
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The Assignment of Claims Act of 19:40 was evidently designed to assist in the 
national defense program through facilitating the financing of defense contracts 
by limiting the Government’s power to reduce properly assigned payments. 
Borrowers were not to be penalized in security because one contracting party 
was the Government. Contractors might well have obligations to the United 
States not imposed by the contract from which the payments flowed, as for 
example the contractor’s income tax for prior earnings under the contract. The 
taxes here involved are another good illustration of the dangers to lenders. 
While no mention is made in the Central Bank case of tax debts which 
might have accrued prior to the making of a Government contract, 
and as to which a tax lien might have arisen, it is plain that such 
debts would pose an even greater danger to prospective lenders than 
tax debts arising during the course of performance of the contract. 
We think the following language from the opinion in that case ap- 
plies with equal weight to pre-existing tax debts: 

Finally, it is urged that the Act should be construed so as to protect the United 
States. The short answer to this is that the Act should be construed so as to 
carry out the purpose of Congress to encourage the private financing of Govern- 
ment contracts. To grant the Government its sought-for rights of set-off under 
the circumstances of this case, would be to defeat the purpose of Congress. 
It would require the assignee to police the assignor’s accounting and payment 
system. It would increase the risk to the assignee, the difficulty of the as- 
signor in financing tne performance, and the ultimate cost to the Government. 

It must also be remembered that the amendment to the Assignment 
of Claims Act of May 15, 1951, enlarged the previous no set-off pro- 
vision to include specifically within the category of debts which could 
not be set off “* * * taxes * * * whether arising from or independ- 
ently of such contract.” In connection with this exemption, the 
President stated in approving the bill: 

* * * there is reason to believe that the provisions relating to tax claims and 
social security contributions provide a broader basis for exemptions than is 
necessary or sound. It muy well be that interests of the United States with re- 
spect to taxes and those of persons covered by the Social Security Act with 
respect to contributions withheld from their pay are subordinated unnecessarily 
to the interests of private lending institutions. 

I do not believe that it was the intent of Congress to bring about such a result 

or that the complete exemptions which may be mandatory under the bill are 
needed to accomplish its central purpose. Therefore, I am asking the Secre- 
tary of the Treasury to review the effects of this legislation most carefully, and 
if he finds it necessary, to present to the Congress appropriate recommendations 
for its amendment. 
No such legislation has been sponsored by the Treasury Department, 
and so far as we are informed the Treasury Department has not taken 
the position that a Federal tax lien precludes, pro tanto, the effective 
assignment of moneys becoming due under a Government contract 
entered into after the lien attaches. 

On the other hand, and as stated in the decision at 35 Comp. Gen. 
104, at 108, an assignee who takes an assignment of contract moneys as 
security for a loan to the assignor must account to the assignor as 
constructive trustee for all proceeds collected in excess of the assign- 
or’s indebtedness to the assignee. The assignor contractor's interest 
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in such excess proceeds appear to be property or a right to property to 
which the lien would attach. Cf. Jn re Decker’s Estate, 355 Penna. 
331, 49 A, 2d 714, certiorari denied, 331 U.S. 807; Brown v. American 
Gas Coal Co., 95 W. Va..658, 123 S. E. 412. For this reason, and for 
the reasons stated in 35 Comp. Gen. 104, we believe that such portion 
of the balance due under the contract as may be in excess of the unre- 
paid advances made by the Bank of Las Vegas to Mr. Polk should be 
paid over to the Internal Revenue Service. 

The voucher, which is returned herewith, propesly may be certified 
for payment to the bank in an amount not to exceed the amount owing 
to the bank by Mr. Polk under the assignment. 


[B-132773] 


Military Personnel—Pay—Aviation Duty—Noncrew Mem- 
ber Status Changed to Crew Member Status 

An aviation medical officer who did not participate in any aerial flights as a non- 
crew member during the first twelve days of the month prior to receipt of orders, 
which changed his rating to flight surgeon and required frequent and regular 
flight participation as a crew member, may not have the flights performed after 
the issuance of orders considered for entitlement to hazardous duty pay at the 
rate for noncrew members for the first twelve days of the month; how- 
ever, hazardous duty pay as a crew member may be allowed for the balance of 
the month following receipt of orders. 

To Captain T. C. Crabfelder, Jr., Department of the Air Force, 
November 13, 1957: 


Your letter dated May 27, 1957, forwarded on July 11, 1957, by 
Headquarters, Air Force Finance Center, requests an advance decision 
regarding the eligibility of a flight surgeon to receive incentive pay 
for hazardous duty under the circumstances set forth below. 

Lieutenant Colonel Francis E. Foley was designated as an aviation 
medical examiner on November 22, 1955, and placed on flying status 
until June 30, 1956, by orders of January 6, 1956. On June 25, 1956, 
he was issued flight orders for the period July 1, 1956, to June 30, 1957. 
Both flight orders stated that he was required to participate fre- 
quently and regularly in aerial flights as a noncrew member. By 
competent orders dated February 6, 1957, Colonel Foley was granted 
an aeronautical rating of flight surgeon and required to participate 
frequently and regularly in aerial flight in such rating; that is, as a 
crew member. After receiving these orders on February 13, 1957, he 
performed two flights in that month totaling 9 hours and 10 minutes. 
Since no flying time was logged in February prior to the 13th, you ask 
whether Colonel Foley is entitled to incentive pay for hazardous 
duty as an aviation medical officer (noncrew member) during the 
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period February 1-12, 1957, based on flights performed in February 
after that period as a flight surgeon (crew member). 

Section 204 of the Career Compensation Act of 1949, as amended, 

37 U.S. C. 235, provides for two rates of incentive pay for hazardous 
duty involving frequent and regular participation in aerial flight, 
a member’s right to such pay depending on whether he performs his 
duty as a “crew member” or “not as a crew member.” ‘Of the twelve 
items of hazardous duty enumerated, 37 U. S. C. 235 (a), only items 
one and three involve frequent and regular participation in aerial 
flights. Item one concerns such duty as a crew member while item 3 
deals with noncrew members. For hazardous duty as prescribed in 
item (1) (that is, as a crew member) pay at certain specified rates is 
authorized. 37 U.S.C.235 (b). The rate of pay for hazardous duty 
as prescribed in item (3) (that is, as a noncrew member) is set forth 
as follows, 37 U.S. C. 235 (c): 
Officers and enlisted persons of the uniformed services who are qualified for 
the incentive pay authorized under subsection (a) of this section are en- 
titled to be paid at the rate of $110 and $55 per month, respectively, for the 
performance of any hazardous duty described in clauses (3) to (12) of sub- 
section (a) of this section. [Italics supplied.] 

While both crew members and noncrew members must meet the 
same minimum flight requirements for pay purposes (Executive Order 
No. 10152 dated August 17, 1950) the character of the flights required 
is not the same. The law makes no provision for counting hazardous 
duty of one character listed in the statute to qualify for incentive pay 
authorized only for the performance of some other kind of hazardous 
duty. The duty necessary to qualify for incentive pay as a noncrew 
member is duty involving frequent and regular participation in aerial 
ilights as a noncrew member and since Colonel Foley performed no 
flights in February as a noncrew member, he is not entitled to incentive 
pay for hazardous duty from February 1 to 12, 1957, the period during 
which he was a noncrew member. He is entitled to incentive pay 
for the month of February at the rate prescribed in 37 U.S. C. 235 (b) 
only for the period February 13 to 28, 1957. See generally 24 Comp. 
Gen. 501 and 25 id. 648. 

Your question is answered accordingly. 


[B-133898] 


Contracts—S pecifications—Restrictive—Machine Modifica- 
tion 
A procurement specification for cotton twine for mail tying machines which 


cannot be efficiently used with jute twine without modification is not restrictive 
of competition. 
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To Ludlow Manufacturing & Sales Co., November 13, 1957: 


Further reference is made to your letter of September 23, 1957, 
enclosing a copy of your letter of the same date to the Bureau of 
Facilities, Post Office Department, protesting Invitation for Bids No. 
339, issued September 20, 1957, for the procurement of cotton twine to 
be used with post office machines which bundle mail. You requested 
our Office to rule that the Post Office Department must open the invi- 
tation to jute twine since it meets all of the requirements of the De- 
partment for tying of mail by approximately 3,100 machines now in 
operation at various posts offices in the United States. 

In a letter dated October 14, 1957, from the Post Office Department, 
the opinion is expressed that the Department’s action in restricting 
Invitation No. 339 to twine made of cotton was a reasonable exercise 
of discretion and was legally permissible. It is stated that, if the 
Department disregarded the fact that jute twine produces quantities 
of dust and dirt on post office floors, and also on the machines, Ludlow 
3 ply lubricated jute twine now has the physical qualities which make 
it satisfactory for use as twine to bundle mail by a machine adapted to 
the use of jute twine. 

The Department disputes your contention that the cost of modify- 
ing the machines to permit the use of jute twine as well as cotton twine 
would be relatively small and that such cost could be recovered within 
a short time if manufacturers of jute twine were permitted to bid on 
the Government’s requirements for twine to be used with the post 
office machines. 

The departmental report sets forth that jute twine has an abrasive 
effect and that an expenditure of about $15.76 per machine would be 
required for a modification which would permit the use of jute twine 
for an indefinite period of time. The added cost of new machines 
suitable for both jute and cotton twine is estimated at $13.10 per 
machine. Also, it is estimated that an expenditure of about $4.16 per 
machine would be required for a minimal modification which would 
be effective for about two years. On the basis of price comparisons 
between 10 ply 8 cotton twine and your lubricated 3 ply jute twine, it 
appears that the Department originally estimated that an annual sav- 
ing of approximately $4.41 per machine could be expected by pur- 
chases of jute twine instead of cotton twine for use with the machines. 

However, it is reported that the tests which showed Ludlow 3 ply 
lubricated jute twine could be used with the machines if modified also 
showed that other than 10 ply 8 cotton twine could be used, and it was 
found that the cost of one of these other yarns, Bemis’ 5 ply 4.5, was 
lower per foot than the cost of Ludlow 8 ply lubricated jutetwine. It 
is also reported that the price of cotton has declined while there are 
indications that the price of jute may have to rise. 
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Although other factors have been considered by the Department as 
justification for its decision to postpone consideration of modifying 
the machines, it is apparent that at the time of issuing Invitation for 
Bids No. 339 the Department had no reason to believe that any sub- 
stantial part of the cost of such modification could be recovered if 
manufacturers of jute twine were permitted to submit bids. 

The departmental report has been examined by your attorneys and 
they have taken exception to most of the conclusions reached in such 
report. It was at first alleged that the Post Office Department was 
never furnished a price on your 3 ply lubricated jute twine but it was 
later admitted that a quantity of such twine had been purchased by 
the Department. It was alleged that cotton twine is not produced 
from baled cotton but is made from waste cotton, card strips and 
combing noils. That allegation is not substantiated and we under- 
stand that industrial cordages and twines are made almost exclusively 
from cotton yarns and cotton lint. See pages 73 and 74 of “Opinion 
and Practices Among Manufacturers of Cordage and Twine” pub- 
lished in June 1953 by the Bureau of Economics, Department of Agri- 
culture. It was further alleged that jute twine does not produce ex- 
cessive quantities of dirt and dust, but we understand from this same 
source that jute twine has not been considered clean and we are of the 
opinion that such objection would be at least of some concern to the 
Post Office Department in determining its suitability for use with the 
tying machines. 

Notwithstanding the fact that your protest is based upon alleged 
savings to the Government if jute twine were purchased for the ma- 
chines, it appears that your attorneys were not informed as to what 
your price would have been if you had been permitted to bid under 
Invitation No. 339. We are now advised that you are prepared to bid 
$0.32 per pound on a substantial quantity of twine. That price was 
arrived at, apparently, only after your company had access to an 
abstract of the bids received in response to Invitation No. 339. 

As stated in the departmental report, the Post Office Department 
did not deliberately acquire machines which were so designed as to 
preclude certain manufacturers from bidding. At the time they were 
acquired, cotton twine only could be used with the tying machines. 
In our opinion sufficient reasons have been advanced by the Department 
for continuing to use the machines without modifying them so that 
jute twine can be used. 

In any event we can perceive of no legal basis to support your 
contention that the invitation or specifications here involved do vio- 
lence to Section 3709, Revised Statutes, 41 U. S. C. 5. We have con- 
sistently held that the responsibility for drafting proper specifications 
which reflect the needs of the Government and to determine factually 
whether articles offered by bidders meet those specifications is prima- 
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rily the responsibility of the administrative agencies. 17 Comp. Gen. 
554. While it is the duty of this Office to determine whether speci- 
fications as written are unduly restrictive of competition, the fact that 
a particular bidder's product does not meet the minimum requirements 
for supplying the Government’s need is not sufficient to warrant a con- 
clusion that the specifications are unduly restrictive. 80 Comp. Gen. 
638 ; 33 id. 586. We have, of course, held in certain decisions, such as 
cited in your letter of September 23, to the Post Office Department, 
that specifications reflecting the personal preference of administrative 
officials for a particular product, without regard to the agency’s actual 
needs, are restrictive. But those decisions are not relevant to the 
instant matter. The plain fact here is that the existing machines of 
the Department cannot be efficiently utilized with the jute twine with- 
out modifying them for such use. Such being the case, we think the 
specification of cotton twine for use in the machines is not restrictive 
of competition. Moreover, as explained to your attorneys, it is not 
within the ambit of our jurisdiction to direct a modification of Gov- 
ernment-owned machinery in order to effect possible savings in costs 
of operation. At most we could only suggest such action and then 
only if we felt we were justified in doing so. Your problem would, 
therefore, seem to be one for solution through efforts to convince the 
Post Office Department that the machines here involved should be 
modified. 

Accordingly, you are advised that we would not be justified in tak- 
ing any exception to any award properly made by the Post Office De- 
partment under its Invitation for Bids No. 339. 


[B-129205] 


Contracts—Labor Stipulations—Davis-Bacon Act—Correc- 
tion of Wage Schedules 

Although the correction of inadvertent errors in prevailing wage schedules de- 
termined pursuant to the Davis-Bacon Act, 40 U. 8S. C. 276a, does not auto- 
matically authorize a change in the contract price, contract amendments or 
change orders may be made in accordance with the price adjustment provi- 
sions of the particular contracts involved; however, the fact that minimum 
wage rates may be raised in the process of correction does not necessarily 


mean that performance is made more expensive or that the contractor is 
entitled in every case to additional compensation. 


To the Secretary of the Interior, November 15, 1957: 


By letter of October 14, 1957, the Solicitor of Labor requested con- 
firmation of understandings reached, between representatives of his 
office and of our Office of General Counsel, with respect to the cor- 
rection of inadvertent errors occurring in prevailing wage schedules 
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determined by the Department of Labor and incorporated into con- 
tracts pursuant to provisions of the Davis-Bacon Act, 40 U. S. C. 
276a. Reference was made to our decision of September 5, 1957, 
B-129205, to the Secretary of the Interior, as the cause of your con- 
cern in the matter. See, also, 36 Comp. Gen. 341. 

We were informed that between 28,000 and 30,000 such wage de- 
terminations, containing more than two million individual wage 
minimums, are issued annually, and that errors unavoidably occur, 
though infrequently, due to transposition of rates, classifications, or 
figures, and other clerical mistakes in processing the schedules. It 
was pointed out that unless such inadvertent errors in the written 
text of wage schedules can be corrected to accurately and fully show 
rates determined to be prevailing on the basis of the evidence exist- 
ing at the time schedules issued, the Department of Labor’s efforts 
to discharge its wage predetermination responsibilities will be af- 
fected adversely. In his letter, the Solicitor advised that, “To pro- 
hibit contracting agencies from effectuating the correction of such 
errors would, in my opinion, abrogate specific requirements of the 
Davis-Bacon Act, as amended, as well as perpetuate serious inequi- 
ties to the Government, contractors and workers alike.” 

We have no hesitancy in agreeing that a full observance of the 
statutory directions permits, if it does not require, the correction of 
inadvertent errors which may occur in the processing of wage rate 
determinations. It is our understanding that at the conference re- 
ferred to it was made clear that the intent of the decision of Septem- 
ber 5, 1957, was to set forth our view that the issuance by your 
department of letters of inadvertence does not automatically author- 
ize a change in the contract price. We did not, however, intend to 
indicate that the inadvertent error could not or should not be cor- 
rected by use of the normal contracting procedures of change orders 
and amendments. 

It is believed that in instances where corrections are entailed, 
changes in compensation, if any, for changes ordered by the Gov- 
ernment in originally incorporated rates should be made dependent 
upon pertinent equitable adjustment provisions of the contracts in- 
volved. However, since the minimum wage schedule is not a repre- 
sentation that labor can be obtained at such minimum rates, and since 
a contractor already is obligated to bear whatever expense is nec- 
essary to supply labor for the work, the fact that minimums incor- 
porated into contracts may be raised in the process of correction does 
not necessarily mean that performance is made more expensive or that 
the contractor is entitled in every case to additional compensation. 

A copy of this letter is being transmitted to the Secretary of the 
Interior for his information. 
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Military Personnel — Transportation — Dependents — 
Adopted Child—Maintenance of Household in United States 
During Overseas Duty 

A serviceman who legally adopted a child while overseas and who, incident to 
permanent change of station from overseas to the United States, brought the 
child to the home he maintained in the United States for his wife and natural 
daughter is entitled to Government transportation for the adopted child and 
to a monetary allowance in lieu of transportation in kind for that portion of 
the journey from the port of aerial debarkation to his home, not to exceed 
the distance from the debarkation point to the new duty station; however, the 
acquisition of an additional dependent and the accrual of the right for the 
dependent’s transportation without the relocation of his household incident to 


return to the United States does not entitle the serviceman to a dislocation 
allowance. 


To Ray Woods, United States Marine Corps, November 15, 1957: 


Reference is made to your letter of August 26, 1957, with enclosures, 
requesting an advance decision as to whether Master Sergeant Henry 
Kramer, USMC, is entitled to reimbursement (monetary allowance) 
for travel of one of his dependents (minor daughter) and, also, to a 
dislocation allowance, under the facts and circumstances hereinafter 
related. 

You state that Sergeant Kramer was on active duty in Japan when, 
on September 22, 1956, through legal adoption proceedings, he ac- 
quired an additional dependent, Akemi T. Kramer, daughter, age 10. 
During Sergeant Kramer’s tour of duty in Japan, his dependent wife, 
and minor daughter, Catherine, born March 17, 1950, continued to 
reside at his home located in Anaheim, California, and the record 
shows that they performed no official travel as a result of orders 
which directed him to and from the overseas duty station. 

By Special Order No. 71-57, dated March 12, 1957, as modified by 
Special Order No. 99-57, dated April 1, 1957, to include authoriza- 
tion for concurrent travel with dependent from Far East, Sergeant 
Kramer was ordered to proceed from his duty station abroad to the 
United States, and to report for permanent duty at the Marine Corps 
Air Station, El Toro (Santa Ana), California, effective June 1, 1957, 
with 30 days delay as leave. He and his adopted daughter are shown 
to have traveled via Government aircraft from Yokohama, Japan, 
to Travis Air Force Base, California, June 1-3, 1957, thence over- 
land to his home in Anaheim, California. Apparently Anaheim is 
the place from which he commutes daily to his duty station at 
El Toro. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U.S. C. 253 (c), provides that under such regulations as may 
be prescribed by the Secretaries concerned, members of the uniformed 
services, when ordered to make a permanent change of station, shall 
be entitled to transportation in kind for dependents or to a monetary 
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allowance in lieu of transportation in kind. The above-cited act, 
section 102 (g), 37 U.S. C. 231 (g), provides that the term “children” 
shall be held to include stepchildren and adopted children when they 
are in fact dependent upon such member for their support. The 
Joint Travel Regulations (Chapter 7) issued pursuant to the pro- 
visions of the cited statute provide that members of the uniformed 
services (with certain exceptions not here material) shall be entitled 
to transportation in kind (or monetary allowance in lieu thereof) 
for their dependents upon a permanent change of station. 

In the circumstances, it is clear that under the orders returning him 
to the United States Sergeant Kramer acquired the right to Govern- 
ment transportation for his adopted daughter from Yokohama to his 
home, and is entitled to be paid monetary allowance for that portion of 
her journey from the Travis Air Force Base (port of aerial debarka- 
tion) to Anaheim, not to exceed the distance from Travis Air Force 
Base to E] Toro, California. 

Section 2 (12) of the Career Incentive Act of 1955, 69 Stat. 21, 
amending section 303 (c) of the Career Compensation Act of 1949, 
supra, authorizes the payment of a dislocation allowance, under regu- 
lations approved by the Secretary concerned, to a member of the uni- 
formed services whose dependents are authorized to move and actually 
do move in connection with a permanent change of station. The Joint 
Travel Regulations (Chapter 9), authorize the payment of a disloca- 
tion allowance, in otherwise proper cases, where the household of a 
member with dependents is actually relocated pursuant to a permanent 
change of station. The purpose of the dislocation allowance is to 
partially reimburse a member with dependents for expenses incurred 
in relocating his household when required to make a permanent change 
of station. Paragraph 9002 of the cited regulations, reads in part, as 
follows: 

* * * The dislocation allowanceis payable to a member whenever his 


dependents relocate their household in connection with a permanent change of 
station * * * 


It appears that Sergeant Kramer’s household which he maintained 
during his entire tour of duty outside the continental United States 
was not moved incident to his return to the United States. Even 
though he acquired an additional dependent and the right accrued to 
him for her transportation from an orphanage in Yokohama to his 
home in Anaheim at Government expense, there appears to have been 
no relocation of his established household as contemplated by law and 
the applicable regulations so as to entitle him to a dislocation allow- 
ance. Consequently, no authority is found for the payment of that 
portion of Sergeant Kramer’s claim for a dislocation allowance. 

Action on the voucher, returned herewith, should be taken as 
hereinabove indicated. 
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Contracts—Awards—To Other Than Low Bidder—Errone- 
ous Freight Rate Computation—Tie Bids 


An award of a contract by the Department of the Army to a bidder determined 
to be low on the basis of an erroneous freight rate computation is invalid under 
10 U. S. C. 2305 (b) which requires an award to be made to the low bidder; 
however, with respect to any deliveries already made and accepted, payment 
may be made on a quantum meruit basis for the reasonable value, not to exceed 
the cost to the Government under the low acceptable bid. 


Although, in the case of tie low bids, award should be made by drawing lots, this 
procedure is not required by law and need not be used when it would be to 
the advantage of the Government to do otherwise; for example, where an 
illegal award was made to one of two bidders as the result of an erroneous 
freight rate computation and a proper evaluation of the alternate bids would 
have indicated that both low bids were equal, it would be administratively ad- 
vantageous to the Government to retain the contractor with whom the invalid 
procurement had been undertaken and award the proper contract to him. 


To the Secretary of the Army, November 15, 1957: 


A letter of October 11, 1957, from the Deputy Assistant Secretary 
of the Army (Logistics) requests our decision as to the appropriate 
action to be taken by the Department of the Army with regard to a 
contract awarded to the Shell Chemical Corporation for ethyl alcohol 
by the Redstone Arsenal, Huntsville, Alabama, pursuant to invitation 
for bids No. ORD-01-021-57-849. 

The invitation issued June 10, 1957, requested bids on an estimated 
requirement of 400,000 gallons of the alcohol expressed as a price per 
gallon f. o. b. Redstone Arsenal and alternately f. o. b. contractor’s 
plant. The two bidders submitted bids as follows: 


F. o. b. 
F. 0. 6. contractor’s 

Bidder Redstone plant 
I I IN sere dala ait eee essiariedilasdpenisbiaiiamnaniieaias $0.47 $0. 4135 
RE CNS Gv rdicdteccndeccnbvicnenadssinesanubieeuie 47 . 396 


Upon the basis of freight rates furnished by the Military Traffic 
Management Agency, of $0.0510 per gallon for Publicker and $0.067 
for Shell, it was concluded by the contracting officer that on an f. o. b. 
plant basis cost to the Government, including delivery, would be 
$0.4645 per gallon from Publicker and $0.4630 per gallon from Shell. 
Based on the foregoing, it was determined that the lowest cost to the 
Government would be achieved by award of the contract to Shell on an 
f. o. b. origin basis. Award to Shell was therefore made, effective 
August 7, 1957. 

The other bidder, Publicker, by telegram of August 21, 1957, pro- 
tested that the freight rates used in determining the low bider were 
erroneous, and that on the basis of the correct rates its bid f. o. b. 
Gretna, Louisiana, was the lowest. We have determined that the cor- 
rect freight rates were $0.06528 per gallon from Publicker’s plant and 
$0.10404 per gallon from Shell’s plant. Assuming these latter freight 
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rates to be correct and applying them, the total cost to the Government 
per gallon on an f. o. b. plant basis would be $0.47878 for Publicker 
and $0.50004 for Shell. It is apparent, therefore, that the equal bids 
of $0.47 per gallon submitted by the bidders on an f. o. b. Redstone 
basis were low and that the award actually made was not made upon 
the basis of the lowest acceptable bid. 

It is provided at 10 U. S. C. 2305 (b) that “Awards shall be made 
* * * to the responsible bidder whose bid conforms to the invitation 
and will be the most advantageous to the United States, price and 
other factors considered.” We have held that the quoted provision 
requires that award, if any, be made to the low bidder with certain 
exceptions not applicable here. 28 Comp. Gen. 662, 664. Award 
of a contract by a Government agency contrary to the provisions of 
statute is a nullity and confers no rights on the contractor against 
the United States. United States v. New York and Porto Rico 
Steamship Co., 239 U.S. 88, 92; Clark v. United States, 95 U. S. 539; 
G. G. Loehler v. United States, 90 C. Cls. 158; 36 Comp. Gen. 94; 34 
Comp. Gen. 115; B-120632, September 10, 1954; B-29602, October 
23, 1942. In the last decision cited, we stated in relation to a stat- 
utory provision which, like that in question, has been construed to 
require award to the low bidder, that: 

The question as to whether the United States should cancel a contract which 
was awarded erroneously because of a mistake of fact ordinarily arises under 
circumstances wherein award is required to be made to the lowest responsible 
bidder after advertising, pursuant to the provisions of section 3709, Revised 
Statutes, and it subsequently is determined that the bid of the successful con- 
tractor was not the lowest responsible bid received. Since, in such a case, 
there has been a failure to comply with section 3709, Revised Statutes, which 
statute has been construed by the courts to be mandatory in nature, adminis- 
trative officers usually are required to cancel the contract, particularly if such 
may be done without jeopardizing the interest of the United States. See 17 
Comp. Gen. 312 and cases cited therein. * * * 

Since award resulted from a mistake of fact, we think that the 
rule is applicable to this case and that the contract should be canceled. 

The foregoing applies to awards made due to errors of existing 
fact where the contracting agency may be charged with knowledge 
of the true state of the facts; it does not apply to awards based upon 
the reasonable exercise of honest judgment, such as the proper class- 
ification for freight rate purposes of a commodity to be transported, 
even though a later determination of a court or other authoritative 
tribunal would require a different conclusion. See B-127917, July 
17, 1956. 

Since, as properly evaluated, tie low bids were submitted (f. 0. b. 
Redstone basis), the ordinary procedure would have required the 
award to be made by a drawing of lots. 13 Comp. Gen. 233. Award 
by lot in the event of tie low bids, however, is not required by law 
and the procedure need not be applied where it is to the advantage 
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of the Government to do otherwise. 34 Comp. Gen. 451, and 15 
Comp. Gen. 766. In this case from an administrative standpoint, 
at least, it is apparent that it would be advantageous to the United 
States to retain the contractor with whom the procurement has al- 
ready been undertaken. Therefore, we perceive no objection to mak- 
ing a contract with Shell at $0.47 per gallon f. o. b. Redstone. 

As to any deliveries already made, in accordance with what we 
have stated above, no contract exists and no payment may be made 
under the purported contracts entered into on August 7, 1957. As 
to any deliveries made and accepted, payment may be made on a 
quantum meruit basis for the reasonable value thereof not to exceed 
the cost to the Government under the low acceptable bid. See 21 
Comp. Gen. 800. 

Should Shell refuse to enter into a contract on the $0.47 per gal- 
lon f. o. b. Redstone basis, the contract may then be awarded to the 
other bidder, Publicker, on its equal low bid if such action is agree- 
able to that bidder. 


[B-134163] 
Contracts—Privity—Third Parties—Debt to Subcontractor 


A Government drilling contractor who, after execution of a stock transfer agree- 
ment to insure the availability of funds for performance of the mining and 
exploration work, made a payment, in consideration of a release, to a third 
party, who had loaned money on account of debts to the subcontractor in return 
for stock, may have such settlement regarded as an allowable item of cost under 
the contract notwithstanding lack of privity between the contractor and the 
third party. 


To the Secretary of the Interior, November 15, 1957: 


Reference is made to your letter of October 18, 1957, requesting our 
advice as to what amount may be considered as having been overpaid 
to Arizona Copper Mines, Inc., or to its assignee, the American Ex- 
ploration and Mining Company, under Exploration Project Contract 
Idm-E254, dated October 27, 1952, as amended (Docket No. 
DMEA-2314). 

The original contract was based upon estimated costs of $50,000 for 
drilling of approximately 5,000 feet in 17 holes ranging in depth from 
200 to 500 feet each. The Government agreed to reimburse the oper- 
ator for 50 percent of its allowable costs, with such contribution being 
limited to a maximum of $25,000. The operator agreed to pay the 
Government royalties on production if the operation proved successful 
in the discovery of ore which could be mined, for a period of 10 years 
from the date of the contract or until the Government’s advances had 
been fully repaid. Although a certificate of discovery or development 
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was issued by the Government on September 16, 1953, the contract 
was terminated effective as of June 1, 1955, and it appears that no 
royalties on production are due at this time. 

By Amendment No. 1, the estimated cost of the project was increased 
from $50,000 to $100,000. Previously, the original contract work had 
been satisfactorily completed and the contractor had submitted state- 
ments of costs amounting to $47,735.36. No further work on the proj- 
ect was accomplished until after the assignment of the contract to the 
American Exploration and Mining Company on January 24, 1955. 
The original operator was given credit for having drilled 4,906 feet 
and it appears that the assignee completed 2,405 feet of drilling before 
termination of the contract. The assignee submitted statements of 
costs amounting to $16,098.77 of which the Government auditor 
considered $15,760.21 to be allowable costs under the contract. 

By letter dated April 18, 1956, the original operator and the assignee 
were requested to remit the sum of $5,177.25 computed as follows: 


Allowable costs 


Work performed by original contractor__--_....-----_...---------- $28, 864. 51 
OID RII UO Gi endow cdi nelneataaneeaemmannel 15, 760. 21 
I, Cs. 6 inn +s ies con histatins sa aiken 44, 624. 72 
Contributions payable by the Government Lecsaiaavadhbedaidactiacciaiib 50 percent 22, 312. 36 
Contributions paid by Government : 
Paid to original contractor.....s................ $21, 563. 38 
I INNEe isin ae cieaeeeee mali 5, 926. 23 
a 7, 489. 61 
IE Ca circctsinininiciiesiimaiimenuniumnnihiniibaaaaintn §, 177. 25 


The question presented involves an adjustment of $5,750 claimed 
in the $28,864.51 figure, which would result in reducing the amount 
of the determined indebtedness of the contractor and its assignee by 
the suin of $2,875. The record shows that when the audit of the 
original operator’s books and records was being performed the op- 
erator had not settled an account with its subcontractor, R. V. 
Wilson, Jr., of Crane, Texas, who was engaged to perform the drill- 
ing under the original contract at a price of $10 per foot. The 
Government auditor allowed actual payments of $21,786.51 to the 
subcontractor and $78 for sampling and analysis performed by the 
operator. The total of $21,864.51 allowed was increased by the sum 
of $7,000 when it appeared that a suit brought against the operator 
by R. V. Wilson, Jr., and Jack Laughlin had been settled for that 
amount. However, the operator, through its attorneys, alleges that 
it paid a total of $12,750 (including the $7,000 above mentioned) in 
the settlement of three suits which directly related to payment for 
work performed under the subcontract. 

The operator, by payment of the total sum of $12,750, settled 
three suits, the first of which was filed by R. V. Wilson, Jr., and 
Jack Laughlin against Arizona Copper Mines, Inc., for recovery of 








334 DECISIONS OF THE COMPTROLLER GENERAL [37 


the amount alleged to be due under the subcontract. The second 
suit was filed by R. V. Wilson, Sr., and Jack Laughlin under a con- 
tract which involved a proposed transfer of stock in the corporation 
in return for work to be performed on certain mining claims and 
payment of certain obligations respecting such claims. The third 
suit was filed by one Alden Rogers against R. V. Wilson, Jr., Jack 
Laughlin, R. V. Wilson, Sr., and Arizona Copper Mines, Inc., on 
notes executed by R. V. Wilson, Jr., and Jack Laughlin with the 
understanding that Rogers would receive 50,000 shares of the com- 
mon stock of Arizona Copper Mines, Inc., as collateral security for 
the notes. 

R. V. Wilson, Jr., and R. V. Wilson, Sr., executed a separate re- 
lease of claims in consideration of payment of the sum of $7,000. 
Jack Laughlin executed a separate release of claims in consideration 
of payment of the sum of $1,750. Alden Rogers executed a release 
of his claim in consideration of payment of the amount of $4,000. 

It is stated in your letter that it appears from the contents of the 
release executed by Laughlin that it was given in settlement of the 
suit for payment for the work performed under the subcontract, in 
which he had an interest apparently as a partner of Wilson, Jr. 
You state, however, that the Rogers’ settlement is not so apparent. 

There existed no privity of contract between Alden Rogers and 
Arizona Copper Mines, Inc., but it is apparent that the operator 
attempted through agreement with Jack Laughlin and R. V. Wilson, 
Sr., to insure that sufficient funds would be available for prosecu- 
tion of the work under the contract Idm-E254, as well as for the 
future development of other mining properties which were being 
purchased by the corporation. Jack Laughlin was a cosigner of two 
notes in the total sum of $6,000 executed in favor of Alden Rogers 
and he also signed the agreement to transfer 50,000 shares of the 
common stock of Arizona Copper Mines, Inc., to Rogers as collateral 
security for notes in the aggregate of $11,000. Rogers’ complaint 
shows that he asserted no independent claim against the corporation 
but joined it as a defendant for the purpose of enforcing the lien 
which he claimed against any stock to which Wilson was entitled. 
An affidavit by Rogers’ counsel states that the $4,000 payment was 
made solely on account of the corporation’s indebtedness to Wilson. 
In the circumstances, and considering that all the releases here in- 
volved were executed within a week, we find no substantial basis for 
questioning the operator’s contention that the total sum of $12,750 
was paid in satisfaction of its obligations under the subcontract with 
R. V. Wilson, Jr. 

Accordingly, you are advised that on the present record we are 
of opinion that the overpayment under the contract may properly 
be considered as amounting to $2,502.25, or $5,177.25 less $2,875. 
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Meetings—Management and Executive Development— 
Travel Expenses—Activities of Departments 

Meetings of a private organization (Brookings Executive Conference Program) 
attended by select Department of Commerce personnel for purposes of executive 
development and improvement are not so particularly associated with the work 
of the Department in the performance of its statutory functions to be regarded 
as meetings “concerned with the activities for which appropriations are made” 
within the meaning of section 103 of the Department of Commerce and Related 
Agencies Appropriation Act, 1958, for payment by the Government of the travel 


and per diem of the personnel selected to attend. That part of 36 Comp. Gen. 
474, or any other decisions indicating a contrary conclusion, overruled. 


To the Secretary of Commerce, November 15, 1957: 

On November 5, 1957, your Assistant Secretary for Administration 
requested our decision on the question of whether appropriations of 
the Department of Commerce are available to pay the salary and ex- 
penses of an official of your Department, including travel and per diem 
allowance in lieu of subsistence, incident to attendance at a conference 
in Williamsburg, Virginia, under the Brookings Executive Conference 
Program. 

The specific questions presented are as follows: 

1. May we consider the Brookings Executive Conference to be a “meeting” 
within the meaning of 36 Comp. Gen. 474 and the Department of Commerce Ap- 
propriation Act, rather than a “course of instruction or training,” as defiined in 
various decisions of your office? 

2. If the answer to the foregoing question is “Yes”, may we consider that ap- 
propriations in the Department of Commerce Appropriation Act, 1958, are avail- 
able to pay the salary and expenses, including travel and a per diem allowance 
in lieu of subsistence, of a key official of the Department in order that he may 
participate in the Conference? 

Concerning your first question we note that the Conference Program 
has certain elements which normally would be present in a course of 
training and instruction (lectures, discussion, comment, etc.). On the 
other hand, certain other significant elements are absent. There would 
appear to be no teacher-pupil relationship. We also understand that, 
for the most part, there will be no formally organized, generally agreed 
upon, body of factual data or principles which will be “taught” or con- 
cerning which the participants will be “instructed.” It appears too 
that the participants will be selected not merely on the basis of the ex- 
pected benefit they and their employing agencies might obtain from 
the Program but also on the basis of their ability to make substantial 
contributions to the Program, so that the benefits to be derived from 
the Program will depend largely upon the value of the contributions 
made by the individual participants. But by whatever name the pro- 
gram may be called we do not believe that it may be considered a “meet- 
ing of organizations concerned with the activities for which the appro- 
priations are made” to the Department of Commerce. 
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Section 103 of the Department of Commerce and Related Agencies 
Appropriation Act for 1958, 71 Stat. 77, quoted, in part, in the Assist- 
ant Secretary’s letter is as follows: 

Appropriations in this title available for salaries and expenses shall be 
available for expenses of attendance at meetings of organizations concerned with 
the activities for which the appropriations are made; * * * 

The express wording of the above section provides authority for 
payment of expenses incident to attendance at specified meetings only, 
that is, “meetings of organizations concerned with the activities for 
which the appropriations are made.” 

We note that authority for the expenses of attendance at meetings 
first appeared in its present form in the Department of Commerce 
Appropriation Act for 1948, 61 Stat. 294. An examination of the 
Department of Commerce Appropriation Act for the prior fiscal year 
(1947), 60 Stat. 465, discloses that the appropriations for the various 
offices, bureaus, and other activities under the Department of Com- 
merce contained specific authorizations for attendance at meetings. 
In the 1947 appropriation, funds were made available, within the 
limits specified, to the Office of the Secretary for expenses of attend- 
ance at meetings of organizations concerned with the work of the 
Office of the Secretary. Funds also were made available within the 
limits specified to the Civil Aeronautics Board for “expenses of at- 
tendance at meetings of organizations concerned with aeronautics.” 
Similar authority was provided the Office of the Administrator of 
Civil Aeronautics. The travel expense appropriation of the Bureau of 
Census was available—within limits specified—“for attendance at 
meetings of organizations concerned with the collection of statistics,” 
and the Bureau of Foreign and Domestic Commerce was authorized to 
incur “expenses of attendance at meetings concerned with the promo- 
tion of foreign and domestic commerce, or either.” Similar authority 
was granted the Bureau of Standards for “attendance at meetings of 
organizations concerned with standardization or research in science.” 
The Coast and Geodetic Survey, the Patent Office, and the Weather 
Bureau, had funds made available for attendance at meetings con- 
cerned with their particular kind of work. 

On page 961 of the hearings before the Subcommittee of the Com- 
mittee on Appropriations, House of Representatives, on the Depart- 
ment of Commerce Appropriation Bill for 1948 (H. R. 3311), the 
following appears: 

Mr. SteraAn. Why do you need the language-Appropriations for the Depart- 
ment of Commerce available for salaries—and so forth. That is covered by 
existing law. 

Mr. Striping. Yes, 

Mr. Steran. Supply the answer for the record. 

Mr. Strrrerina. Yes. 


(The information follows :) 
. * » * o * ? 
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The last paragraph on page 154 stating that “Appropriations of the Depart- 
ment of Commerce available for salaries and expenses shall be available for 
attendance at meetings of organizations concerned with the activities for which 
the appropriations are made” is shown here in general terms to avoid the neces- 
sity for including such authorization under each of the several appropriations 
for the Department. 

It thus appears that the general provision in the 1948 Appropriation 
Act for the Department of Commerce was not intended to confer 
any additional authority to that previously conferred but rather was 
used for the sole purpose of dispensing with the necessity for the vari- 
ous specific provisions in the appropriations for each of the various 
offices, bureaus, boards, etc., under the Department of Commerce. 
The conclusion reasonably follows that the general provision was not 
intended to authorize expenditures for attendance at meetings of 
organizations other than those concerned with the work or operating 
activities of the various bureaus, offices, and agencies involved. 

This view would seem to be further supported by an examination of 
the history of a similar provision contained in the annual appropria- 
tion for the independent offices. That provision first appeared in 
section 201 (c) of the Independent Offices Appropriation Act, 1946, 
59 Stat. 131, and reads, in part, as follows: 

Appropriations contained in this Act, available for expenses of travel shall 
be available, when specifically authorized by the head of the activity or estab- 
lishment concerned, for expenses of attendance at meetings of organizations 
concerned with the function or activity for which the appropriation concerned 
ismade: * * * 

In a report dated February 5, 1945, made by the House Committee 
en Appropriations on H. R. 1984 which was enacted as the Independ- 
ent Offices Appropriation Act of 1946, the effect of the quoted language 
was explained as follows: “Makes the appropriatiéns of all depart- 
ments and agencies available for the payment of expenses of attend- 
ance at meetings concerned with the work of the agencies.” [Italics 
supplied. ] 

Viewed in the light of the foregoing we now believe there can be 
no doubt that the term “activities for which appropriations are made” 
was intended by the Congress to apply only to activities peculiarly 
associated with the work of an agency in the performance of its statu- 
tory functions and not to general problems, * as management, 
which are common to all organizations. A meevung of a private or- 
ganization involving executive development and improvement cer- 
tainly is not directly concerned with the basic activities peculiar to an 
agency. In the absence of action by the Congress in the form of more 
specific legislation on the subject—and this has been the subject of 
numerous bills introduced in the Congress— we therefore would not be 
justified in considering that the general appropriation provision in 
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question is authority for the payment of expenses of attendance at 
such a conference. 

That part of our decision of December 21, 1956, 36 Comp. Gen. 474, 
or any other decisions indicating a contrary conclusion, no longer will 
be followed. 


[B-108239] 


Maritime Matters—Trade-In Vessel Use During New Con- 
struction—Obsolete Vessel Operation Prohibition 

Although the obsolete vessel trade-in provisions in section 510 of the Merchant 
Marine Act, 1936, 46 U. S. C. 1160, must, in view of the legislative history, be 
construed as requiring transfer of the title of the obsolete vessel to the Gov- 
ernment at the time the trade-in allowance toward the new vessel is fixed and 
the contract executed for the replacement vessel; to construe the prohibition 
against commercial operation of obsolete vessels contained in section 510 (g) 
of the act, 46 U. S. C. 1160 (g), as precluding continued operation of the vessel 
during construction of the new vessel would nullify section 510 (d) of the 
act, 46 U. 8. C. 1160 (d), which requires a reduction in the trade-in allowance 
credit if the vessel owner uses it during the construction period, and, there- 


fore, trade-in vessels may be chartered back during construction of the new 
vessel. 


To the Administrator, Maritime Administration, November 18, 


1957: 


Reference is made to letter dated October 8, 1957, from Mr. Walter 
C. Ford, acting Maritime Administrator, which in effect requests a 
clarification of our decision dated September 29, 1952—B-108239, 
32 Comp Gen. 148—wherein we discussed the matter of “ownership” 
and “beneficial ownership” in the Government of obsolete vessels 
traded in under section 510 (d) of the Merchant Marine Act of 1936, 
as amended, 46 U. S. C. 1160 (d). It is stated that such opinion 
has been construed by your Administration as requiring that title 
to the obsolete vessel vest in the United States at the time of the 
trade-in. However, you refer to a recent informal memorandum 
prepared by counsel for the Committee of American Steamship 
Lines—a copy of which was transmitted with your submission— 
which sets forth their reservations as to the authority of your Admin- 
istration to “charter back” the obsolete vessels during the “use” pe- 
riod if section 510.is construed as requiring the passage of title at 
the time the construction contract is entered into. Particularly, it 
is contended in the memorandum that such chartering back would 
be in violation of section 510 (g) of the Act, 46 U. S. C. 1160 (g). 
In view thereof, you request our opinion as to whether, (1) under 
section 510, 46 U. S. C. 1160, title to the obsolete vessel is required 
to vest in the United States at the time of the execution of the con- 
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struction contract in cases where the owner elects to continue using 
such vessel during the period of construction of the replacement 
vessel, and, (2) if the answer is in the negative, whether, under such 
circumstances, the Administration would be precluded from making 
advance payments to the shipyards under the construction contract 
during the period of use. 

At the outset, it seems appropriate to point out that since section 
510 (d) makes no special reference to the present question concern- 
ing the transfer of title to the ships offered in the trade-in program, 
it becomes necessary to further analyze the matter for the purpose 
of ascertaining as nearly as possible the exact intent of the Congress 
during consideration and passage of the bill. As a basis for such 
action, attention is invited to the case of the Boston Sand Company 
v. United States, 278 U. S. 41, wherein the Supreme Court of the 
United States stated, in pertinent part, as follows: 

* * * It is said that when the meaning of language is plain we are not to 
resort to evidence in order to raise doubts. This is rather an axiom of expe- 
rience than a rule of law, and does not preclude consideration of persuasive 
evidence if it exists. 

Also, in Helvering v. New York Trust Company, 292 U. S. 455, the 
Court again pointed out: 

The rule that where the statute contains no ambiguity, it must be taken 
literally and given effect according to its language is a sound one not to be 
put aside to avoid hardships that may sometimes result from giving effect to 
the legislative purpose. * * * But the expounding of a statutory provision 
strictly according to the letter without regard to other parts of the Act and 
legislative history would often defeat the object intended to be accomplished. 
* * * [Italics supplied.] 

Section 510 (a) (2) (b) of the Merchant Marine Act of 1936, as 
added August 4, 1939, 53 Stat. 1183, 46 U. S. C. 1160 (a) (2) (b), 
provides, in pertinent part, as follows: 

(2) (b) In order to promote the construction of new, safe, and efficient 
vessels to carry the domestic and foreign water-borne commerce of the United 
States, the Commission is authorized, subject to the provisions of this section, 
to acquire any obsolete vessel in exchange for an allowance of credit. The 
amount of such allowance shall be determined at the time the owner contracts 
for the construction or purchase of a new vessel. The allowance shall not be 
paid to the owner of the obsolete vessel but shall be applied upon the purchase 
price of a new vessel. In the case of a new vessel constructed under the pro- 
visions of this chapter, such allowance may, under such terms and conditions 
as the Commission may prescribe, be applied upon the cash payments required 
under this chapter. * * * [Italics supplied.] 

Manifestly, this section of the statute, standing alone needs little 
or no clarification, since it is obvious from such language and its 
legislative history that the Congress intended to formulate a statutory 
scheme whereby when a shipowner contracted for the construction 
or purchase of a new vessel he could receive a trade-in allowance 
reducing the purchase price if at the time of the contracting he 
traded in an old vessel. Furthermore, it is apparent that the act 
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views the trade-in as occurring at the date of the purchase contract, 
at which time there was to be established an equation between an 
obsolete vessel and an allowance of credits, thus placing the owner- 
ship of the vessel in the Maritime Commission. To this end the Com- 
mission is authorized “to acquire any obsolete vessel in exchange for 
an allowance of credit.” Such a view appears to be substantiated by 
the following remarks of Representative Bland at the time of his 
explanation, on the floor of the House, of section 7 of the bill which 
became section 510 (d) : 

We provide as to vessels over 17 years of age that the Maritime Commission 

may agree with the owners, if they can agree, upon a fair and reasonable 
price at which those vessels may be taken over by the Maritime Commission, 
and whatever amount shall be allowed on those old vessels shall be credited 
as payment on the new vessels to be constructed; the old vessels will then be 
in the possession of the Maritime Commission either to be converted into scrap 
or, if it is desired or thought reasonably proper, those vessels may be put in 
the laid up fleet in order to be retained there for use in the event of emergency. 
[Italics supplied.] 
Attention also is invited to the statement of Admiral Land at page 
3 in the Hearings before the Committee on Merchant Marine and 
Fisheries of the House of Representatives in connection with H. R. 
5130 (superseded by H. R. 6746, which became Public Law 259, 
76th Congress), 46 U. S. C. 672b-1, which is as follows: 

It should be remembered that under this proposal the Government would 
offer, not cash, but a credit on new ships in exchange for such old vessels * * *, 
[Italics supplied. ] 

In view of these explanations, we cannot reasonably construe the 
intent of Congress to be other than as stated in our decision of 
September 29, 1952, namely, that upon the execution of the contracts 
therein authorized, ownership of the obsolete vessel would pass to 
the Government, the trade-in value (credit allowance) of such vessel 
would be fixed, and provision would be made for application of the 
allowance to the purchase price of the new vessel. 

We also have little difficulty in determining what was contemplated 
by that portion of section 510 (d) which provides “if the owner of the 
obsolete vessel uses such vessel during the period of construction of the 
new vessel, the allowance shall be reduced by an amount representing 
the fair value of such use.” [Italics supplied.] Here, the shipowner 
has traded in his vessel; he did so at the time he signed the purchase 
agreement and had the amount of his trade-in allowance determined. 
But, obviously, he still needs the use of his old ship to provide un- 
interrupted service during the construction of his new vessel unless, 
of course, he prefers to obtain a substitute vessel by means of a bare- 
boat charter from a private owner. In this latter regard, it may be 
noted that the owner is under no statutory compulsion to continue 
the obsolete vessel in his operations. This was specifically provided 
for in the statute by permitting Maritime the benefit of a fair value 
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for the subsequent use of its acquired vessel. But, in the interest of 
convenience, the statute further provided that in lieu of direct pay- 
ment by the operator as “fair value” rental on the obsolete vessel the 
previously determined trade-in allowance may simply be reduced by 
that amount. 

That this was the kind of transaction which the Congress assumed 
was intended by the 1939 amendments appears clearly from the legis- 
lative history. During the hearings on the bill, the Atlantic Coast wise 
Steamship Association complained of the “fair use value” provision 
in section 510 (d) in the following language: 

We see no reason for inclusion of the above, since it would only have the effect 
of reducing the allowance obtainable. Any new construction is to replace existing 
tonnage. It will most likely be necessary for an operator to use the old vessel 
until such time as the new vessel is ready for operation. To charge the operator 
for the use of the old vessel during the construction period, which would probably 
extend from 10 months to over a year, might well nullify any possible advantage 
which would otherwise accrue. Certainly if he was to sell the vessel for scrap, or 


for operation, in the open market, the price he would receive would never be 
reduced by any such factor. 


In objecting to that recommendation, the Commission stated in Memo 
No. 3 (section 7, H. R. 5130 Turn-in-and-Build), page 183, Part I 
of the hearings as follows: 

The purpose of this provision is to approximate the circumstances under which 

i Vessel would be sold in the open market. The Commission has not heard of any 
sales contracts providing that a vessel (or an automobile) sold could be used by 
the vendor free of charge for periods of 10 months to over a year. If such 
sales contracts were made, no doubt the allowance for the turn-in- would reflect 
the concession in question. The Commission does not favor the proposed 
amendment. [Italics supplied.] 
From this it would seem clear that the then United States Maritime 
Commission viewed the transfer of the old vessel as occurring at the 
time of the purchase agreement, and, in our opinion, its reference to 
the purchase agreement as a “sales contract” obviously had reference 
toa “sale,” of the old vessel to the Government. Congress adopted the 
statutory language recommended by the Commission, including the 
“fair use value” provision and, consequently, it would seem established 
beyond doubt that the act contemplated that the authorized acquisi- 
tion of obsolete vessels would be accomplished by means of a “sale” of 
the obsolete vessel to the Government. 

In the memorandum prepared by counsel for the Committee of 
American Steamship Lines, it is contended that the continued use by 
the ship operator on a so-called charter-back basis would be contrary 
to section 510 (@), which provides as follows: 

(gz) An absolute vessel acquired by the Commission under this section which 
is or becomes twenty years old or more, and vessels presently in the Commission's 
laid-up fleet which are or become twenty years old or more, shall in no case be 
used for commercial operation, except that any such obsolete vessel, or any such 
vessel in the laid-up fleet may be used during any period in which vessels may be 
requisitioned under section 902 of this Act, as amended, and except as otherwise 


provided in this Act for the employment of the Commission’s vessels in steamship 
lines on trade routes exclusively serving the foreign trade of the United States. 
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While a literal interpretation of the above-quoted section would 
preclude the use of such vessels for commercial operation, it likewise 
would negative the very intent of the provisions of section 510 (d) in 
permitting themtodoso. But, here again, the courts have held that in 
construing or considering the application of a statute, it is permissible 
to look to its evident spirit and purpose as well as to the strict letter 
of the law; that the strict letter must yield to its evident spirit and 
purpose when this is necessary to give effect to the intent of Congress; 
that unjust or absurd consequences are, if possible, to be avoided; 
that general terms should be so limited in their application as not to 
lead to oppression, injustice, or an absurd consequence; that it will 
always be presumed that the legislature intended exceptions to its 
language which would avoid results of this character; that the reason 
of the law in such cases should prevail over its letter; and that con- 
structions of statutes are to be made according to the intention of the 
makers, and sometimes are to be expounded against the letter to pre- 
serve the intent. See Fleischmann Construction Company v. United 
States, 270 U.S. 349, 360; McKee v. United States, 164 U. S. 287, 293; 
United States v. Kirby, 7 Wall. 482, 486, and Mankel v. United States, 
19 Ct. Cls. 295, 300. 

Applying these recognized canons of statutory construction, and 
after having considered the over-all purpose of section 510 of the act, 
we must conclude that, in our opinion, the prohibition contained in 
section 510 (g) could not have been intended to apply to those vessels 
traded in pursuant to section 510 (d), particularly in view of the ex- 
press authority provided in the latter which contemplated that vessels 
acquired thereunder would have arrived at or be nearing the twenty- 
year age limit. 

Such a position would appear to be supported by the following com- 
ments of Representative Bland in House Report 824, 76th Congress, 
ist Session, concerning the sterilization of ships turned in under this 


plan: 


The return to commercial operation of vessels acquired under the proposal or of 
vessels now in the Commission's laid-up fleet is prohibited by this section after 
any such vessels become 20 years old, except during a period in which vessels 
may be requisitioned for national defense, or except as otherwise provided in the 
act for the employment of the Commission’s vessels in steamship lines on trade 
routes exclusively serving the foreign trade of the United States. 

The menace of continued operation of the older vessels in competition with 
vastly more erpensive new ships should, to some extent, be removed. Present 
Commission policy provides a measure of sterilization of older vessels owned by 
the Government and preserved for the national defense, but the statutory pro- 
vision of this section is deemed desirable because the ship owner, when contem- 
plating new construction, must look ahead not only into the immediate future, 
but if prudent, must weigh possible eventualities which may occur during the 
entire economic life of a new vessel. To the extent that competition is probable 
or possible from written-down vessels which may be released by the Government, 
new construction is retarded... [Italics supplied.] 


Thus, it is apparent that the continued use of a vessel as authorized 
under section 510 (d) would not be a veturn to commercial operation of 
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an obsolete vessel in competition with more expensive new ships not 
yet in being. 

In view of the affirmative answer to your first question, no considera- 
tion is required of the second question contained in your submission. 


[B-133659] 


National Guard—Civilian Employees—Incentive Awards 
Program 

Although civilian clerks and caretakers of the Army National Guard of the 
states and territories are not considered Federal employees within the purview 
of the Government Employees’ Incentive Awards Act, 5 U. 8S. C. 2121, an incen- 
tive award may be regarded as an element of compensation which the Secretary 
of the Army is authorized by 32 U. S. C. 709 to fix for clerks and caretakers, and, 
therefore, the Secretary of the Army may, by regulation, establish an incentive 


awards program for such employees and use funds appropriated for their com- 
pensation to finance the program. 


To the Secretary of the Army, November 18, 1957: 


On August 29, 1957, the Assistant Secretary of the Army requested 
our decision whether the Secretary of the Army may, by regulation, 
establish an incentive awards program for the full-time civilian care- 
takers and clerks of the Army National Guard whose employment, 
with the use of Federal funds, is authorized by 32 U.S. C. 709. The 
program is to be financed with appropriated funds, available for the 
compensation of such personnel. 

The question is submitted because caretakers and clerks hired under 
section 709, while paid from funds appropriated by the Congress for 
the Army National Guard, are not considered Federal employees with 
reference to Federal pay, leave, retirement and civil service laws (27 
Comp. Dee. 344; 21 Comp. Gen. 305; Federal Personnel Manual, 
R-5-24; 5 U. S. C. 84d). Therefore, the question arises whether 
they are to be deemed within the purview of the Government Em- 
ployees’ Incentive Awards Act (5 U.S. C. 2121 et seq.). An ex- 
ception, however, is recognized in the case of employees of the Dis- 
trict of Columbia National Guard, the municipal government of the 
District of Columbia being specifically included within the scope of 
the Incentive Awards Act. 

What has been said does not necessarily preclude the establishment 
of an incentive award system by appropriate regulation of the Sec- 
retary of the Army. Section 709 of Title 32, United States Code, so 
far as here pertinent provides: 

(a) Under such regulations as the Secretary of the Army may prescribe, funds 
allotted by him for the Army National Guard may be spent for the compensation 


of competent persons to care for material, armament, and equipment of the Army 
National Guard. 
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(e) Funds appropriated by Congress for the National Guard are in addition 
to funds appropriated by the several States and Territories, Puerto Rico, the 
Canal Zone, and the District of Columbia for the National Guard, and are avail- 
able for the hire of caretakers and clerks. 

(f) The Secretary concerned shall fix the salaries of clerks and caretakers 
authorized to be employed under this section, and shall designate the person 
to employ them. 

In 27 Comp. Dec. 344 (October 12, 1920), involving section 90 of 
the National Defense Act, as amended, a statutory source of the present 
code section 709, we held that the Secretary of War, in fixing the rate 
of compensation to be paid caretakers, may prescribe such reasonable 
regulations as he shall deem proper relative to pay for holidays, vaca- 
tions, and sick leave. 

And in a decision of October 23, 1950, 30 Comp. Gen. 166, 168, 
approving a regulation authorizing payment for leave not taken when 
the services of a caretaker are terminated by death or otherwise, we 
said : 

* * * while the authority of the Secretary under the statute to fix the com- 
pensation of National Guard caretakers has not changed, the elements compris- 
ing such compensation are not static under the statute but properly may be 
varied with changing concepts of appropriate compensation recognized by law. 

As, in the light of the Government Employees’ Incentive Awards 
Act, previously referred to, an award in connection with or related to 
employment may reasonably be considered an element of compensa- 
tion, we deem it within the authority granted by section 709 for the 
Secretary of the Army to establish, by regulation, an incentive awards 
program for the full-time civilian caretakers and clerks of the Army 
National Guard of the states and territories who are employed pur- 
suant to the section, using the funds appropriated for their compensa- 
tion to finance the program. See 33 Comp. Gen. 128. 


[B-133705] 


Military Personnel—Embezzlement or Loss of Funds—Debt 
Liquidation—Current Pay Withholding 


Enlisted members of the uniformed services who do not perform disbursement 
duties and who are not bonded, but who embezzle or lose Government moneys 
eutrusted to them, have a status which is more than that of an ordinary debtor 
of the United States within the meaning of the decision in McCarl v. Pence, 
18 F. 2d 809, in which it was held that the current pay withholding provisions 
in section 1766, Revised Statutes, 5 U. 8. C. 82, were not applicable to ordinary 
debtors as distinguished from disbursing officers; and, therefore, the failure of 
such enlisted members to account for Government moneys makes them account- 
able employees subject to set-off action under section 1766, Revised Statutes, 
which requires the withholding of current pay until the debt is discharged. 


Military officers who are designated as deputies to disbursing officers under 81 
U. S. C. 108a, which subjects them to the same liabilities and penalties as dis- 
bursing officers, and who lose or embezzle funds entrusted to them by the dis- 
bursing officer are subject to the current pay withholding provisions in section 
1766, Revised Statutes, 5 U. S. C. 82. until the debt has been paid. 
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The provisions of 10 U. S. C. 2772, under which the Secretary of a military de- 
partment may authorize installment liquidation of an indebtedness, are appli- 
cable to military as distinguished from civilian officers, and, therefore, a 
civilian deputy disbursing officer in a military department who loses or em- 
bezzles funds entrusted to him by the disbursing officer may not receive any 
pay until the debt is liquidated. 


The provisions of 10 U. S. C. 4833 and 9833, which impose on Army and Air 
Force accountable officers and their agents pecuniary responsibility for money 
entrusted to them, require more than a mere showing of money responsibility 
without a refund in the case of loss of funds or embezzlement by the agent 
officer; however, withholding of current pay of the agent until the debt is dis- 
charged is proper under section 1766, Revised Statutes, 5 U. S. C. 82. 


To the Secretary of Defense, November 18, 1957: 


This refers to the letter of September 6, 1957, from the Assistant 
Secretary of Defense (Comptroller) requesting our decision on four 
questions set forth in Committee Action No. 192 of the Military Pay 
and Allowance Committee, Department of Defense, as follows: 


1. An enlisted service member of the Armed Forces is entrusted with funds 
for small purchases, signing in connection therewith an Interim Receipt for 
Cash (Standard Form No. 1165 prescribed by Comptroller General, U. S. March 
10, 1952 General Regulations No. 103) holding himself accountable to the United 
States. In the event of loss or embezzlement of such funds by this service 
member may his current pay be withheld to protect the Government against 
loss? 

2. If an officer deputy of a disbursing officer loses or embezzles funds en- 
trusted to him by the disbursing officer, may his current pay be withheld under 
Section 1766, Revised Statutes, provided the requirements of 10 U. 8. C. 2772 
are met? 

8. If question 2 is answered in the affirmative and had the question involved 
a civilian deputy, would such deputy be considered as an “officer” within the 
meaning of 10 U. S. C. 2772 so as to permit the Secretary concerned to author- 
ize installment liquidation of the indebtedness on other than a total-loss-of-pay 
basis? (In this connection, see 10 U. 8S. C. 101 (14) ) 

4. If an officer loses or embezzles public funds entrusted to him under the 
authority of Secretarial regulations issued pursuant to 10 U. S. C. 4833 or 
9833, may his current pay be withheld under Section 1766, Revised Statutes, 
provided the requirements of 10 U. S. C. 2772 are met? 


Section 1766, Revised Statutes, 5 U. S. C. 82, provides in part, as 
follows: , 

No money shall be paid to any person for his compensation who is in arrears 
to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. * * * 

It is stated in the discussion set forth in Committee Action No. 192 
that this statute generally has been held to apply only to persons 
who, as contracting or disbursing officers, are engaged in the collec- 
tion and disbursement of public funds and are required to render 
accounts therefor; and that it has been held not to apply to ordinary 
debtors of the United States, citing McCarl v. Pence, 18 F. 2d 809; 
29 Comp. Gen. 99 and decisions cited therein. Regarding the deci- 
sion in McCarl v. Pence, it is stated that such decision supports the 
view that section 1766, Revised Statutes, supplies authority to with- 
hold a disbursing officer’s pay, but that said section supplies no 
authority to stop the pay of Army officers generally. Further, that 
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the decision specifically held that the act of July 16, 1892 (10 U. S. C. 
2772), which modified section 1766, Revised Statutes, operated as a 
further restriction to the exercise of the right given under section 
1766 to stop even a disbursing officer’s pay in that the stoppage of 
pay against a disbursing officer could not be made unless there 
existed a judgment of a court against such disbursing officer for the 
amount involved, the indebtedness to the United States was admitted 
by the disbursing officer, or unless the Secretary of War in his dis- 
cretion chose to issue a special order directing the withholding of 
pay. It is further stated that included in the opinion of McCarl v. 
Pence is the determination that the words “any person” as used in 
section 1766, Revised Statutes, refer to and mean a disbursing officer, 
a contractor, or other person who has an open or running account 
with the Government. 

The question considered in the case of M/cCarl v. Pence, and others 
cited therein which concerned section 1766, Revised Statutes, was 
whether current pay of an officer or employee of the Government 
could be withheld to liquidate an indebtedness for an overpayment 
based upon a disallowance by the accounting officers of an item in a 
disbursing officer’s account. Section 1766 was held to be inapplicable 
to such cases. Statutory authority has since been provided for the 
withholding of current pay to liquidate erroneous payments (68 Stat. 
482, 5 U. S. C. 46b). Since the decisions in McCaril v. Pence and 
related court cases did not involve the withholding of current pay 
from a person who had been entrusted with public funds and who 
failed to account therefor, they are not viewed as necessarily pre- 
cluding the application of section 1766 to cases such as here involved. 
Otherwise there would be no immediate remedy for the recovery of 
a loss sustained by the Government by the defalcation of a person 
technically not a “contractor or disbursing officer” within the McCarl 
v. Pence decision, but who was duly entrusted with public money 
for which he failed to account and clearly a “person” who is “in 
arrears to the United States” within the words of section 1766. See 
in this connection 26 Op. Atty. Gen. 77 at page 79 where the words 
“any person” and “officer” were viewed to be “contractors or dis- 
bursers, or both, of the public funds, or contractors or officers receiv- 
ing advances * * *,.” [Italics supplied.] No reason is apparent as 
to why the current pay of a person, not a disbursing officer, should 
be immune to withholding in the event of failure to account for 
public funds with which he has been entrusted and for which he is 
required to account. 

Concerning Question No. 1 it is pointed out in the discussion as 
set forth in Committee Action No. 192 that instances arise in which 
enlisted members, whose primary duties involve no fiduciary capacity 
in connection with public money entrusted to them for disbursement 
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and who are not bonded to secure the lawful disbursement of public 
money, have been entrusted with public money for lawful purposes 
and unlawfully convert the same to their own use. Although such 
members may be prosecuted by court-martial, prosecution of the 
offender cannot accomplish directly the recovery of money which the 
Government has lost. It is urged in the Committee Action that the 
time most practicable and opportune for the Government to recover its 
loss is as soon as possible after discovery of the offenses, and that the 
best source of recovery is the current pay of the service member. With 
respect to Question No: 1, it is the view of the committee that, assuming 
compliance with the applicable portions of General Regulations No. 
103, 24 Comp. Gen. 972, in the instance of loss or embezzlement by an 
enlisted member of Government moneys entrusted to him, it would 
seem that his status would be more than that of an ordinary debtor 
of the United States; that under the rule established in McCarl v. 
Pence it would seem that from the time the service member signed the 
Interim Receipt for Cash and received the cash advance an open 
account would be established, and that his subsequent failure to ac- 
count would constitute him an accountable person subject to set-off 
action under section 1766 Revised Statutes requiring that his current 
pay be withheld until such time as he might account for and discharge 
by payment all sums for which he is lawfully liable. We concur in 
this view for the reasons hereinabove stated. By the receipt of cash 
and the signing of an Interim Receipt for Cash, which reads “Re- 
ceived of Imprest Fund Cashier $_.-_-.--_- for which I hold myself 
accountable to the United States” an enlisted member would appear 
to be, in the event of loss or embezzlement of such funds, a “person” 
who is “in arrears to the United States” and subject to the provisions 
of 1766, Revised Statutes. Question No. 1 is therefore answered in 
the affirmative. 

Question No. 2, as indicated in the Committee discussion thereunder, 
relates to officers designated as deputies to disbursing officers under 
authority of 31 U.S. C. 103a, which provides as follows: 


When, in the opinion of the Secretary of the Army, Navy, or Air Force, the 
exigencies of the service so require, disbursing officers of the Army, Navy, Air 
Force, and Marine Corps may, with the approval of the head of their executive 
department and the consent of their surety or sureties, if any, designate deputies 
for the purpose of having them make disbursements as thier agents, sign checks 
drawn against their disbursing accounts with the Treasurer of the United States, 
and discharge all other duties required according to law or regulation to be 
performed by such disbursing officers, and the agent officer shall be subject, for 
his official misconduct, to all liabilities and penalties prescribed by law in like 
cases for the officer for whom he acts as deputy: Provided, That every deputy 
so designated for a disbursing officer who is bonded shall, if not already under 
bond, give bond as required by the head of the department concerned. 


The following statement is made in Committee Action No. 192 
concerning Question 2: 


As indicated in McCarl vy. Pence (18 F. 2d 809. 811), 28 Comp. Gen, 565, and 
29 Comp. Gen. 99, Section 1766, Revised Statutes, applies only to persons who, 
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as contractors or disbursing officers, hold in trust sums or balances of public 
money for which they are required to account. Since a deputy is neither a 
contraetor nor a disbursing officer, it might be contended that his current pay 
may not be withheld, but that his final pay may be withheld. (Compare 33 
Comp. Gen. 443.) However, in view of Section 108a of title 31, U. S. Code, 
quoted above, since a deputy is subject for his official misconduct to the same 
liabilities and penalties as a disbursing officer, a reasonable presumption is 
raised that his pay may be withheld. 

For the reasons hereinabove stated we do not view section 1766 to be 
restricted to “disbursing officers” to the exclusion of other persons 
entrusted with and duly authorized to disburse public funds. Ac- 
cordingly, and in view of the specific provisions of 31 U. S. C. 1038a 
regarding the authority and liability of deputy disbursing officers, 
Question No. 2 is answered in the affirmative. 

Question No. 3 concerns the provisions of the act of July 16, 1892, 


as amended and restated, 10 U. S. C. 2772, which provides as follows: 


The pay of an officer of the Army, Navy, Air Force, or Marine Corps may 
be withheld, under section 82 of Title 5, only for an indebtedness to the United 
States admitted by the officer or shown by the judgment of a court, or upon a 
special order issued in the discretion of the Secretary of the military department 
concerned. : 

As stated in Committee Action No. 192, the literal terms of the 
act extend to the pay of “officers” of the Army, Navy, Air Force, and 
Marine Corps. The legislative history of the act of July 10, 1952, 
66 Stat. 575, 10 U. S. C. 877, which amended the act of July 16, 1892, 
indicates that the word “officers” was intended to mean military of- 
ficers. Also 10 U.S. C. 101 (14), defines for the purpose of Title 10, 
U.S. C., an “officer” as “commissioned or warrant officer.” It is there- 
fore apparent that the provisions of 10 U.S. C. 2772, under which the 
Secretary of the department concerned may in his discretion authorize 
installment liquidation, does not apply to a civilian deputy and there- 
fore all of the pay of such civilian deputy would be required to be 
withheld. 19 Comp. Gen. 312. Question No. 3 is answered accordingly. 

Question No. 4 concerns officers performing disbursing functions 
under the authority of 10 U. S. C. 4833, applicable to officers of the 
Army, and the similar provisions of 10 U. S. C. 9833 applicable to 
officers of the Air Force. 10 U.S. C. 4833 provides: 

Under such regulations as the Secretary of the Army may prescribe, any officer 
of the Army accountable for public money may intrust it to another officer of the 
Army to make disbursements as his agent. Both the officer to whom money is 
intrusted under this section, and the officer who intrusts the money to him 
are pecuniarily responsible for that money to the United States. 

“Pecuniarily responsible” means responsible as regards money mat- 
ters. It is assumed that the Congress in imposing this money re- 
sponsibility on the officers did not intend its effect to be confined to a 
mere paper showing of money responsibility, without a refund of the 
shortage, but, on the other hand, that the statute was to be taken with 
seriousness and as meaning what it apparently says, that the account- 
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able officer and his agent, or either of them, are responsible in money 
to the United States for all funds entrusted to them for which they 
cannot or do not account for. In view of the responsibility, we con- 
clude that current pay may be withheld from an agent officer under 
authority of section 1766, Revised Statutes, in the circumstances 
outlined in Question No. 4. 


[B-134260] 


Travel Expenses—Private Parties—Without Compensa- 
tion—Recruitment Problems 


College faculty members who are requested to perform travel for consultation 
on the recruitment of college students in the Government service may be con- 
sidered as rendering services to the Government and may be regarded as “persons 
serving without compensation” within the meaning of section 5 of the Adminis- 
trative Expenses Act of 1946, 5 U. S. C. 73b—2, so as to be entitled to payment for 
travel expenses and per diem. 

To the Chairman, United States Civil Service Commission, Novem- 


ber 20, 1957: 


On October 29, 1957, your Acting Chairman requested our decision 
upon the question whether Federal agencies may pay the travel and 
subsistence expenses of college faculty members who, at the request of 
officials of those agencies, perform travel for the purpose of consulta- 
tion on recruitment problems. 

The letter states that your Commission has authorized Federal agen- 
cies to conduct recruiting programs, particularly for scientific and en- 
gineering positions, and that at the present time such agencies send 
representatives to colleges and universities to confer with faculty mem- 
bers on recruitment problems and to interest new college graduates in 
accepting positions in the Government service. Your Commission is 
of the opinion that the requesting of faculty members to travel to Fed- 
eral agencies for the purpose of consultation on recruitment matters 
would provide valuable information on how best to recruit among col- 
lege students. Also, these visits would broaden the understanding of 
faculty members of the work performed by Government agencies so 
they could better advise students concerning the Government as a 
career. We understand that your Commission has found that faculty 
recommendations play an important part in the job choice of many 
college graduates. 

The Departmental Circular you contemplate issuing encourages 
agencies to request college faculty members to travel to Government 
installations to confer with appropriate agency officials on recruitment 
problems and advises that agencies may find it possible to pay travel 
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and subsistence to such faculty members under the authority of section 
5 of the Administrative Expenses Act of 1946, as amended, 5 U.S. C. 
73b-2. However, prior to issuing such Circular, you request our de- 
cision whether section 5 may be regarded as authority for payment of 
the travel and subsistence in question. 

Section 5 of the Administrative Expenses Act of 1946, as amended, 
authorizes, among other things, transportation in accordance with 
the Standardized Government Travel Regulations and section 4 of 
the Travel Expense Act of 1949, as amended, 5 U. S. C. 837, and a 
per diem in lieu of subsistence—within the maximum limitation 
specified in section 5—to “persons serving without compensation 
* * * while away from their homes or regular places of business.” 

As indicated in your Commission’s letter, the travel and consulta- 
tion would be performed by faculty members solely for the benefit 
of the Government. They would serve Government agencies by fur- 
nishing advice and guidance to the agencies on matters pertaining 
to recruitment of college students. Also, they would become better 
acquainted with the type of work, the working conditions, and bene- 
fits offered persons in the Government service and, by reason thereof, 
would be better able to advise college students concerning Govern- 
ment employment. We have little doubt that faculty members who 
might travel to Government agencies and confer with Government 
officials upon these matters would render services to the Government. 
We therefore feel that they properly may be regarded as “persons 
serving without compensation” within the contemplation of section 
5 of the Administrative Expenses Act of August 2, 1946, as amended. 
We conclude that such persons may be allowed transportation and 
a per diem allowance in accordance with the authority contained in 
that section. 

In the proposed Department Circular the headnote to 27 Comp. 
Gen. 183 is quoted. We suggest that, rather than refer to that deci- 
sion, you cite as authority this decision, which deals with the specific 
problem involved. 


[B-132118] 


Transportation—Rates—Exclusive Use of Carrier—Mixed 
Shipments—Cubic Foot Rule Application 


Charges on shipments of miscellaneous freight, which include articles weighing 
in the aggregate in excess of 15 pounds per cubic foot but which are loaded 
on specific size equipment as requested by the Government, are precluded from 
being computed on the cubic foot rule in item 120 (a) of the Seuthwestern 
Motor Tariff Bureau U. S. Government Quotation No. 1 by item 120 (b) which 
provides that, when a shipment is completely loaded on equipment ordered 
and furnished, the charges on the cubic foot rule basis shall not exceed the 
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charges which would accrue under item 110 of U. 8S. Quotation No. 1 for 
exclusive use of the carrier, and, therefore, the actual weight of each ship- 
ment being in excess of the minimum weight requirenients of the equipment 
used there is no justification for increasing the weight of each article under 
15 pounds per cubic foot to that weight in computation of the freight charge. 


Charges on shipments of miscellaneous freight, which includes articles weighing 
in the aggregate in excess of 15 pounds per cubic foot, moving at “Freight, 
N. O. 8.” rates, on vehicles ordered for exclusive use are not for computation 
on the basis of converting the actual weight of each article to a constructive 
weight of 15 pounds per cubic foot under item 95 of the Pacific States Motor 
Tariff Bureau U. 8S. Government Rate Quotation No. 3A, which is applicable 
only to shipments of a light and bulky nature. 


To Alves Service Transportation Company, November 21, 1957: 


Reference is made to your request for review of the settlement cer- 
tificate No. 660318 dated May 31, 1956, our claim No. TK-590579, 
which disallowed $105.52 of your claim for $151.27, per your bill No. 
XA NV-4. The $105.52 represents your claim for additional charges 
on bills of lading Nos. N 14201732, N 14207961 and N 13429164, cover- 
ing shipments of miscellaneous freight transported from Oakland, 
California, to North Island and San Pedro, California, during 1951. 

The basis of your claims is that the cubic foot rule, named in item 
120 (a) of Southwestern Motor Tariff Bureau U. S. Government 
Quotation No. 1, must be applied to each article in the shipment in 
computing the charges. For charge purposes you, therefore, would 
increase the weight of each article in a shipment weighing under 15 
pounds per cubic foot to that weight, although the actual weight of 
each shipment on an overall basis is greatly in excess of 15 pounds 
per cubic foot. 

The bill of lading record on each shipment indicates that a specific 
size semi-trailer was requested and furnished and that each ship- 
ment required expedited service. It appears, therefore, that the 
exclusive use of each vehicle was requested, bringing the shipments 
within the purview of item 110 of U. S. Quotation No. 1. Item 
120 (b) of the quotation clearly states that when a shipment is com- 
pletely loaded on equipment ordered and furnished, the charges on 
the cubic foot rule basis shall not exceed charges that would accrue 
under the provisions of item 110. The meaning of item 120 (b) 
seems to be that the cubic foot rule named in item 120 (a) is not 
applicable on shipments on which item 110 takes precedence. The 
actual weight of each of the three shipments involved was in excess 
of the minimum weight requirements of item 110. As before stated, 
the various articles comprising each shipment in the aggregate 
weighed in excess of 15 pounds per cubic foot, and there is no justi- 
fication for the application of the cubic foot rule to each article in 
the instant shipments which were subject to the “Freight N. O. S.” 
rates. Accordingly, the settlement disallowing your claims on the 
aforementioned claims is sustained. 
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Consideration has been given also to your requests for review of 
the settlements made under our claim No. TK 591308 (your bill 
XA NV 30), and our claim No. TK 591310 (your bill No. XA NV 
23), which disallowed your claims for additional freight charges 
on several shipments of miscellaneous freight, moving at “Freight 
N. O. S.” rates. The said claims are also premised on the contention 
that the actual weight of each article in the shipment must be con- 
verted to a constructive weight of 15 pounds per cubic foot, if not 
that heavy, notwithstanding that the weight of each shipment on an 
overall] basis is more than 15 pounds per cubic foot. 

Item 95 of Pacific States Motor Tariff Bureau U. S. Govern- 
ment Rate Quotation No. 3A provides that on light and bulky arti- 
cles weighing less than 15 pounds per cubic foot, charges will be 
assessed by applying the rate on the basis of 15 pounds per cubic 
foot of space occupied. It is noted that the item does not define or 
state the extent of its application as to mixed shipments moving at 
“Freight N. O.S.” rates. 

From an examination of other pertinent items in Quotation No. 
8A, it seems clear that on a shipment of mixed articles, the 15 pound 
cubic foot rule is to be given effect in such a way as to assure the 
carrier revenue computed on the basis of 15 pounds per cubic foot of 
space occupied in the vehicle used to transport a particular shipment. 
Consistent with this view item 75 of Quotation No. 3A, providing 
truckload minimum weights on vehicles ordered for exclusive use, 
as here, specifies that the charges under the item shall not be less 
than those computed by the cubic foot rule in Item 95. Since item 
75 makes provision for computing charges on a truckload shipment, 
it is clear that item 95 in that connection must be related to the total 
shipment. 

Furthermore, item 110 which provides the basis for charges on 
mixed shipments other than those moving at “Freight N. O. S.” 
rates, applies, under paragraph (c): “When two or more com- 
modities are included in the same shipment and such shipment due 
to its light and bulky nature is subject to Item No. 95 * * *.” 
[Italics supplied.] As the shipments here definitely were not of a 
light and bulky nature, each weighing in excess of 15 pounds per 
cubic foot occupied in the vehicle used, there is no proper basis for 
subjecting each article in the shipment to the cubic foot rule 
concerned. 

Accordingly, the settlements which gave proper effect to the pro- 
visions of Quotation No. 3 in disallowing your claims on the ship- 
ments covered by your bills XA NV 23 and XA NV 30 are also 
sustained. 
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Military Personnel—Pay—Withholding—Debt Liquida- 
tion—Final v. Current Pay 

In the absence of specific statutory authority for withholding current pay of 
members of the uniformed services to liquidate general debts due the United 
States, the only action which may be taken with respect to an indebtedness 
resulting from loss or damage to Government property, under 31 U. S. C. 89, 90, 
by a Marine Corps enlisted man, who disputes the debt and declines to make 
arrangements for debt liquidation, is to note the debt in the member’s service 
record so that setoff may be made from the final pay due on separation from 
the service. 

To Captain J. W. Cotton, Department of the Navy, November 21, 
1957: 


By letter dated October 4, 1957, JAG: 1342.1:sh 108287, the Judge 
Advocate General of the Navy forwarded your letter of June 17, 1957, 
and enclosures, requesting decision as to whether Luis M. Guerrero, 
sergeant, 1411368, U. S. Marine Corps, may be paid such current pay 
and allowances as may be due him without regard to his indebtedness 
to the United States. 

We have raised a debt charge of $223.26 against Sergeant Guerrero 
based on an administratively determined indebtedness shown on an 
Army report of survey for loss or damage to Government property 
and certified to us as provided in the act of March 29, 1894, as amended, 
31 U.S. C. 89,90. By letter dated October 3, 1956, our Claims Divi- 
sion advised the Secretary of the Navy of this indebtedness and re- 
quested his assistance in collecting the indebtedness. It was suggested 
in this letter that the debt be noted in the enlisted man’s service record 
and appropriate action be taken to collect from the final pay due him in 
case collection was not made prior to his separation from the service. 

We held in decision of March 5, 1957, B—130602, that a determina- 
tion of loss made pursuant to the act of March 29, 1894, as amended, 
is evidence of a general indebtedness due the Government suffice’ »nt to 
permit deduction from the member’s final pay and that such inu.voted- 
nesses may be ccllected administratively by setoff against the final pay. 
As to what constitutes final pay, see 29 Comp. Gen. 93 and 33 Comp. 
Gen. 443. It consistently has been held, however, that in the absence 
of specific statutory authority, no justification exists to set off general 
debts due the United States by its employees without their consent 
against current salary payments due the employees for their serv- 
ices, even though the debts be liquidated and undisputed. 29 Comp. 
Gen. 99. 

The enclosures to your letter show that Sergeant Guerrero’s in- 
debtedness has not been established by a court-martial, he disputes 
the indebtedness, and you say that he has declined to make arrange- 
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ments to liquidate the debt. In such circumstances and as there 
appears to be no specific statutory authority which permits the with- 
holding of current pay to liquidate a general indebtedness of a member 
of the Marine Corps, your question is answered in the affirmative. 


[B-133779] 


Military Personnel—Reservists—Additional Transportation 
to Home of Selection—Retirement With Pay 


The act of August 1, 1955, which amended section 303 of the Career Compensa- 
tion Act of 1949 to permit members of the uniformed services to select a home for 
travel and transportation allowances on retirement is applicable to members of 
reserve components who, while serving on active duty, became subject to elimina- 
tion action under the Reserve Officer Personnel Act of 1954 and, upon applica- 
tion on and after August 11, 1955, were granted retired pay under 10 U. S. C. 
1036 immediately following completion of eight years or more of continuous ac- 
tive duty, and who were paid travel allowances only to their homes of record or 
place of entry into the service; and, therefore, such members are now entitled to 
additional amounts for travel to home of selection performed within the time 
limitations. 


The right to transportation and travel allowances on separation from active 
duty arises by virtue of active-duty status from which the member of the uni- 
formed services is released rather than from a status which may be required at 
the time of release, or as a result of it, so that when a member whose active- 
duty status as a master sergeant in the Regular Army is terminated by retire- 
ment in an officer grade under sections 402 and 409 of the Career Compensation 
Act of 1949, 37 U. S. C. 272, 279, the status as master sergeant governs the 
weight of household goods which may be shipped at Government expense inci- 
dent to retirement. 


Members of reserve components of the uniformed services who, following not 
less than eight years of continuous active duty, are separated prior to the actual 
day of retirement by reason of the Uniform Retirement Date Act of April 23, 1930, 
5 U. S. C. 47a, which requires retirements to be effective on the first day of the 
month following the month in which the retirement would otherwise be effective, 
may be regarded as having been retired ‘immediately following at least eight 
years of continuous active duty” for travel and transportation allowances to a 
home of selection under the act of August 11, 1955, which amended section 303 of 
the Career Compensation Act of 1949. 


To the Secretary of the Army, November 22, 1957: 


Further reference is made to letter of September 10, 1957, from the 
Assistant Secretary of the Army (Financial Management), requesting 
decision on questions stated to have arisen in connection with the 
administration of the provisions of the act of August 11, 1955, 69 Stat. 
691,37 U.S. C. 253. 

In addition to the provisions for payment to military personnel of 
travel and transportation allowances for official travel while on active 
duty, section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
8138, 37 U. S. C. 253 (a), authorizes the payment of such allowances, 
under regulations prescribed by the Secretaries concerned, from home 
or from the place from which ordered to active duty to first station 
upon entering on active duty, and upon separation from the service, 
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placement upon the temporary disability retired list, release from 
active duty, or retirement, from last duty station to home or to the 
place from which ordered to active duty. The purpose of such pro- 
visions is to provide not only for the travel requirements of a member 
in the performance of his military duties while on active duty but also 
to enable him to proceed to the active duty assignment and, upon its 
completion or termination by retirement, to return to an inactive 
status. Therefore, the right to transportation and travel allowances 
upon separation from active duty properly is a part of and arises 
through the active-duty status from which the member is being re- 
leased rather than from a status that may be acquired by him at the 
time of such release or as a result of it. 

The act of August 11, 1955, effective from April 1, 1951, amended 
section 303 of the 1949 act, 37 U. S. C. 253, to provide that under 
uniform regulations prescribed by the Secretaries concerned a mem- 
ber of the uniformed services retired for physical disability or placed 
upon the temporary disability retired list, or who is retired with pay 
for any other reason, or discharged with severance pay, immediately 
following at least eight years of continuous active duty, with no single 
break therein of more than 90 days, may select his home for purposes 
of entitlement to the travel and transportation allowances and trans- 
portation of dependents and household effects authorized by that sec- 
tion. The basic right to transportation and travel allowances upon 
retirement appears to be affected by such provisions of law only as to 
the place which may be considered “home” by the personnel involved. 

You request decision whether members of reserve components of the 
Army who, while serving on active duty, became subject to elimination 
action under the Reserve Officer Personnel Act of 1954, 68 Stat. 1147, 
50 U. S. C. 1181 note, and upon application, on and after August 11, 
1955, were granted retired pay under Title III of the act of June 29, 
1948, 62 Stat. 1087, 10 U. S. C. 1036, immediately following the com- 
pletion of eight years or more of continuous active duty, and paid 
travel allowances incident to their retirement only to their home of 
record or place of entry into the service, may now have their accounts 
adjusted on the basis that they were “retired with pay” as contemplated 
by the act of August 11, 1955, so as to give them any additional amounts 
found due where travel to a home of selection was in fact performed 
within the time limitations prescribed under that act. In the case of 
Yarnall v. United States, 131 C. Cls. 111, the Court of Claims concluded 
that a Naval Reserve officer granted retired pay under Title III of the 
act of June 29, 1948, was “retired” within the meaning of section 412 
(a) of the Officer Personnel Act of August 7, 1947, 61 Stat. 874, 34 
U. S. C. 410n, and thus was entitled to retired pay on the basis pro- 
vided in the latter act. It would appear proper, therefore, to consider 
that officers who under the indicated circumstances were granted re- 
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tired pay under Title III of the 1948 act are “retired with pay” within 
the meaning of the act of August 11,1955. Accordingly, your question 
is answered in the affirmative. Further decision is requested as to 
whether members separated from active duty in one grade for the 
purpose of retirement to be effected in another, who are so separated 
prior to the actual day of retirement following not less than eight years 
of continuous active duty, are entitled to travel and transportation 
allowances to a home of selection under the act of August 11, 1955, and 
if so, whether the grade last held on active duty or that in which retired 
should be used in determining the authorized household goods weight 
allowance. 

Considering that authorization for travel and transportation allow- 
ances upon separation from active duty is provided in section 303 of 
the Career Compensation Act of 1949, as amended, as an adjunct to 
the active duty from which released, rather than to a status subse- 
quently acquired, the conclusion appears to be required that the rank 
or grade in which serving upon separation from the active-duty status, 
rather than that acquired when retired, should govern with respect to 
the right to shipment of household goods under the circumstances of 
the question presented. See B-121780, April 29, 1955. While some 
language used in our decision of February 1, 1954, B-115626, is con- 
trary to the views expressed above, the conclusion in that case—that 
the claimant was entitled to reimbursement for his dependent wife’s 
travel to the home selected by him upon retirement—is not inconsist- 
ent with such views. The statement in the decision of February 1, 
1954, that the claimant—retired in the rank of chief warrant officer 
while serving on active duty as a master sergeant—was entitled to the 
travel allowances authorized for a chief warrant officer upon retire- 
ment, was not necessary to the conclusion that he was entitled to trans- 
portation of his dependents to a selected home. Since a master ser- 
geant has the same right to select a home upon retirement as a chief 
warrant officer and it is clear that he was retired from an active-duty 
status while serving as a master sergeant, such statement may be dis- 
regarded in the settlement of claims. Where a member’s active-duty 
status as a master sergeant in the Regular Army is terminated by re- 
tirement in an officer grade under sections 402 and 409 of the Career 
Compensation Act, 63 Stat. 816, 823, 37 U. S. C. 272, 279, the weight 
of household goods which may be shipped at Government expense in- 
cident to such retirement is that authorized for a master sergeant. 

Under the Uniform Retirement Date Act of April 23, 1930, 46 Stat. 
253, 5 U. S. C. 47a, the effective date of all retirements authorized by 
law for Federal personnel, including military personnel, for whatever 
cause retired, is the first day of the month following the month in 
which the retirement would otherwise be effective. Presumably, the 
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separations from active duty for the purpose of retirement to which 
reference is made in this question, would involve situations where 
actual retirement is delayed following the separation from active duty, 
only because of the requirements of that act. Since it appears that the 
separations would be effected for the purpose of retirement on the day 
before the determinated date of retirement, but for such statutory de- 
lay, the resulting retirements may be considered as accomplished “im- 
mediately following at least eight years of continuous active duty” 
within the intent of the provisions of the 1955 act, and members so 
situated may be considered as entitled to travel and transportation 
allowances to a home of selection, if otherwise qualifying, with the 
right to transportation of household goods determined on the basis of 
the rank or grade last held on active duty. 


[B-134342] 


Military Personnel—Reserve Officers—Lump-Sum Read- 
justment Payments—Immediate Enlistment or Reentry Into 
the Service 


A Reserve officer who, after involuntary release from active duty following at 
least five years of active service, enlists in a regular component or enters on 
active duty as a Regular or Reserve officer in the same or another military 
service on the next day or at any later time may be regarded as released from 
active duty for entitlement to the lump-sum readjustment payment provided in 
section 265 of the Armed Forces Reserve Act of 1952. 


The provision in section 265 of the Armed Forces Reserve Act of 1952 that ac- 
ceptance of a lump-sum readjustment payment shall not deprive a person of 
any retired pay to which he would “otherwise become entitled” does not apply 
solely to eligibility for retirement with retired pay arising by operation of law 
but is applicable also to retirement resulting from a voluntary act, and, therefore, 
an officer who, after receipt of a lump-sum readjustment payment on involun- 
tary release from active duty, subsequently enlists and becomes eligible for 
retirement on account of the enlistment does not need to refund the lump-sum 
readjustment payment. 


The five-year continuous active service requirement for entitlement to the lump- 
sum readjustment payment provided in section 265 of the Armed Forces 
Reserve Act of 1952 does not specify that the active duty be performed in the 
same military service, and, therefore, active duty as a Reserve in one service 
may be combined with active duty in another service. 


To the Secretary of Defense, November 22, 1957: 


Reference is made to letter dated November 5, 1957, from the As- 
sigtant Secretary of Defense (Comptroller), requesting decision on a 
number of questions which have arisen in connection with section 265 
of the Armed Forces Reserve Act of 1952, as added by the act of July 9, 
1956, 70 Stat. 517, 50 U. S. C. 1016, authorizing a lump-sum readjust- 
ment payment for members of the reserve components who are in- 
voluntarily released from active duty. 
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The questions are set forth in an enclosed copy of Committee 
Action No. 197, Military Pay and Allowance Committee, Depart- 
ment of Defense, as follows: 

1. If a Reserve officer is involuntarily released from active duty and meets 
all of the requirements for entitlement to the lump-sum readjustment payment 
under the provisions of section 265 of the Armed Forces Reserve Act of 1952, as 
added by the act of 9 July 1956 (70 Stat. 517; 50 U. S. C. 1016), may he retain 
such payment if on the date following his release from active duty he enlists in 
the Regular component of the same or a different military service? 

2. Would the answer to question 1 be the same if the resignation of the officer 
is accepted as of the date of his release from active duty, and he enters on 
active duty the following day as a Regular or Reserve officer in a different 
military service? 

3: If the answers to questions 1 and 2 are in the negative and affirmative, 
respectively, would they be the same if there is a break of at least one day 
between the date of the officer’s release from active duty and his reentry on 
active duty? 

4. Would the answer to question 1 be the same if on the date of the officer’s 
release from active duty he was not eligible to be retired, but upon enlistment 
he became eligible for retirement with retired pay? 

5. May active duty as a Reserve member in one military service be combined 
with active duty as a Reserve member in another military service for the 
purpose of the requirement in section 265 (a) of the cited act that the member 
must have completed at least five years of continuous active duty (except for 
breaks of not more than 30 days) immediately prior to his release from active 
duty in order to be entitled to the lump-sum readjustment payment? 

The added section 265 provides that a member of a reserve com- 
ponent who is involuntarily released from active duty after its en- 
actment and after having completed immediately prior to such release 
at least five years of continuous active duty, except for breaks in serv- 
ice of not more than thirty days, as either an officer, warrant officer, or 
enlisted person, is entitled to a lump-sum readjustment payment. 
The section provides further that (1) persons released from active 
duty at their own request; (2) persons released from active duty for 
training; (3) persons released from active duty because of moral or 
professional dereliction; and (4) persons released from active duty 
who immediately are entitled to receipt of retired pay, are not entitled 
to receive the readjustment payment. Also, it is provided that persons 
released from active duty who are eligible for severance pay under 
other laws, or are entitled to disability compensation from the Vet- 
erans Administration, or to limited compensation in the event of an 
early release under an active-duty contract, cannot receive both pay- 
ment under that section and one of such payments, but may elect to 
receive the readjustment payment instead of one of the other payments. 
Duplicate payments of readjustment pay are prohibited. However, 
a member may receive a second readjustment payment based upon his 
entire service if the first payment is refunded. The payment of both 
mustering-out pay and readjustment pay is prohibited and any amount 
of mustering-out pay previously received must be deducted from the 


readjustment payment. However, acceptance of a readjustment pay- 
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ment does not deprive a person of any retired pay, retirement pay, 
retainer pay, or other retirement benefits from the United States to 
which he would otherwise become entitled. 

The legislative history of section 265 shows that it is designed to 
accomplish two purposes. First, it is intended to provide a readjust- 
ment payment for reservists who after comparatively long periods 
of active duty are involuntarily released at an age at which their 
usefulness to the Armed Forces is less than that of younger officers 
who are needed for current and future service and, second, to induce 
reservists to remain voluntarily in the active service by providing some 
measure of economic security in the event of an involuntary termina- 
tion of such service, and thereby to reduce expensive personnel turn- 
over and to increase the effectiveness of the armed services through the 
retention of competent and experienced personnel. 

Except for the additional restrictions and limitations imposed by 
section 265 on the payment of lump-sum readjustment pay, its provi- 
sions are similar to those which were contained in section 12 of the 
former Naval Aviation Cadet Act of August 4, 1952, 56 Stat. 738, 34 
U. S. C. 850k, and the prior statutory provisions which that section 
replaced. The purposes of section 265 appear to be similar to the 
purposes of section 12 and its antecedents. See decision of November 
22, 1943, 28 Comp. Gen. 376. Unlike section 12, section 265 does not 
expressly provide that the lump-sum payment shall be in addition to 
any pay, allowances, compensation, or benefits which the persons con- 
cerned may otherwise be entitled to receive; but, except for the restric- 
tions and limitations there imposed, there can be little doubt that such 
is the case. Hence, the readjustment payment authorized by section 
265 accrues and is payable upon a bona fide involuntary release from 
active duty after the completion of at least five years of continuous 
service, unless such accrual and payment are prohibited or limited by 
section 265. Decision of November 15, 1956, 36 Comp. Gen. 403, an- 
swer to question 3, is not in conflict with that conclusion. The situa- 
tion considered in that question did not concern a true release from 
active duty. The “release” there involved was a reversion from a 
temporary appointment to the permanent reserve or regular status 
of the person concerned and did not in any way affect his active-duty 
status. 

Since section 265 imposes no restriction on payment of the lump- 
sum readjustment payment where a person, who is released from active 
duty under conditions entitling him to the payment, enlists in a regu- 
lar components or enters on active duty as a Regular or Reserve officer 
in the same or another military service at any later time, questions 1 
and 2 are answered in the affirmative and no answer is required to 
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question 3. Compare decision of September 4, 1944, 24 Comp. Gen. 
177, concerning a somewhat analogous situation under section 12 of 
the former Naval Aviation Cadet Act of 1942. 

Section 265 provides that the acceptance of readjustment pay shall 
not deprive a person of any retired pay to which he would “other- 
wise become entitled.” In view of such statutory provision, it appears 
reasonably clear the mere eligibility for retirement with retired pay 
arising not solely by operation of law but as a result of a voluntary 
act done after a right accrued to readjustment pay could not have any 
effect on a member’s right to retain such readjustment pay. Accord- 
ingly, question 4 is answered in the affirmative. 

While section 265 requires “at least five years of continuous active 
duty” as a condition precedent to entitlement to the readjustment 
payment, it does not specify that such active duty be performed in 
the same military service and, as a general proposition, a member of 
any military service is entitled to credit for all of his active military 
service in computing his pay and allowances. In such circumstances 
and having in mind the indicated purpose of inducing qualified per- 
sons to remain on active duty if they are needed, question 5 is answered 
in the affirmative. 


[B-133991] 
Appropriations—Printing and Binding—Christmas Cards 


The cost of seasonal greeting cards to be sent by the United States Information 
Service posts to local dignitaries and other important individuals in the coun- 
tries where the posts are located is not a cost incident to the dissemination 
abroad of information about the United States to justify the use of appro- 
priated funds and to warrant an exception to the long-standing rule that, 
in the absence of specific authority, the cost of Christmas cards is a personal 
expense to be borne by the officer who ordered and sent the cards. 

To the Director, United States Information Agency, November 25, 


1957: 


On October 2, 1957, Mr. Arthur Larson, the then Director of your 
Agency, referred to exceptions recently taken by our Office against 
payments for the cost of postage, printing and addressing of seasonal 
greeting cards, bearing the impression, typically, “United States 
Information Service, (name of country),” from funds appropriated 
to the U. S. Information Agency and requested our decision con- 
cerning the use of appropriated funds for the costs of seasonal 
greeting cards. 
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In his letter Mr. Larson reports that such cards have been sent 
in the past by USIS posts to local dignitaries and other important 
individuals in the country where such posts are located, and that the 
names of officers or employees sending the cards were not included 
and nothing attached to the cards to indicate the compliments of any 
individual. 

It is indicated in Mr. Larson’s letter that the view of your Agency 
is that the purposes and nature of its operations abroad clearly sup- 
port the propriety of seasonal greeting cards. The letter points out 
that the establishment and maintenance of direct relationships be- 
tween Agency officers and leading individuals in press, radio, and 
cultural affairs in foreign countries is an integral part of the in- 
formation program abroad, and that presentation of informational 
and cultural materials to such individuals has been specifically au- 
thorized in the Agency’s organic act, the United States Information 
and Educational Exchange Act of 1948, 62 Stat. 6, 22 U. S. C. 1431, 
note. The opinion is expressed that considering the functions and 
purposes of your Agency, the expenditures are of material aid in the 
accomplishment of the appropriations available to your Agency and 
allowable under the test set out in 7 Comp. Gen. 481. 

The accounting officers of the Government have long held that, in 
the absence of specific provision therefor in the appropriation, the 
cost of Christmas greeting cards is a personal expense to be borne 
by the officer who ordered and sent the cards and is not chargeable 
to public funds. B-115132, June 17, 1953; B-131611, May 24, 1957. 
While your Agency is authorized to disseminate abroad information 
about the United States, its people, and the policies of the Govern- 
ment, to promote mutual understanding between the peoples of 
the United States and other countries, it seems to us that very little, 
if any, information in that regard is contained on the ordinary 
Christmas greeting card. Also, as indicated in Mr. Larson’s letter, 
the purpose in sending the cards appears not so much to give infor- 
mation as to secure the recipient’s good-will and cooperation in 
carrying out your Agency’s work. Such justification likely could be 
used by most Government agencies similarly to justify such expense. 
Accordingly, and in view of the long standing rule of the accounting 
officers of the Government and since Congress has not included spe- 
cific authority in the appropriation to your Agency, or elsewhere, 
for the costs of seasonal greeting cards, we conclude that the reasons 
advanced in your Agency’s letter of October 2, 1957, are insufficient 
to warrant the use of appropriated funds for such costs. 
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[[B-133993] 


Federal Employees—Compensatory Time—Aggregate Sal- 
ary Limitation—Computation 


Compensatory time which may be granted to employees pursuant to section 202 
(a) of the Federal Employees Pay Act of 1945, as amended, 5 U. S. C. 912 (a), 
for irregular or occasional work for which overtime compensation would be due 
is subject to the aggregate salary limitation in section 603 of the act, as 
amended, 5 U. S. C. 943, which prohibits payment of overtime to employees 
whose rate of basic compensation equals or exceeds the maximum scheduled 
rate of basic compensation for grade GS-15. 


To determine whether any portion of the compensatory time in lieu of over- 
time must be forfeited on account of the aggregate salary limitation which is 
established by section 603 of the Federal Employees Pay Act of 1945, as 
amended, 5 U. S. C. 943, at the maximum scheduled rate for grade GS-15, it 
is necessary first to ascertain the number of overtime hours for which the 
employee is entitled to receive compensation at the overtime rate applicable 
to his basic salary rate before reaching the prorated aggregate limitation for 
the pay period in which the overtime services were rendered, such number of 
overtime hours will constitute the maximum hours of compensatory time which 
may be credited in the pay period, irrespective of the compensatory time which 
may be granted in later pay periods. 


Employees who take more compensatory time than is proper because of an er- 
roneous credit on account of the aggregate salary limitation are not required 
to have the excessive compensatory leave automatically converted to annual 
leave since the granting of annual leave is a matter of administrative discretion. 


To the Secretary of Commerce, November 25, 1957: 


The Assistant Secretary’s letter of October 2, 1957, requests our 
decision on certain questions concerning the crediting and granting 
of compensatory leave in lieu of payment of overtime compensation 
when, because of the statutory limitation on aggregate compensation, 
an employee could not be paid overtime compensation. 

The letter quotes sections 25.205 and 25.224 of the Federal Em- 
ployees Pay Regulations issued by the Civil Service Commission, 
and, after referring to our decision in 26 Comp. Gen. 750, states the 
following questions: 


1. Under the Federal Employees Act of 1945, as amended, and applicable 
regulations cited above, are the provisions of 26 C. G. 750, referred to above, 
still applicable? 

2. If the answer to the above question is yes, is it contemplated that when 
overtime is worked, under proper authority, for which compensatory time off 
is to be granted, that a determination be made at the end of the pay period 
in which the overtime work was performed to determine whether any portion 
of the compensatory time must be forfeited because of the aggregate limita- 
tion on compensation? Or, must such determination be made at the time com- 
pensatory time off is granted? The latter would mean, of course, that the 
aggregate limitation would not be exceeded unless additional overtime had 
been performed during the pay period in which compensatory time off is 
granted. 

8. If an employee had been credited with compensatory leave to which he 
had not been entitled because of the aggregate limitation and had taken com- 
pensatory time off for such leave credit, would the cancellation of the exces- 
sive compensatory leave credit result in the excessive time off automatically 
being converted to regular annual leave taken? 
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4. If your answer to question one is in the negative, is there any limitation 
as to the salary or grade of employees who may be granted compensatory 
time off in lieu of overtime compensation, provided such overtime is properly 
ordered or approved? Or, is compensatory time off limited to employees whose 
basic compensation is less than the maximum scheduled rate of grade GS-15? 


The decision in 26 Comp. Gen. 750—dated April 7, 1947—construed 
section 202 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
297, as amended by section 9 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, 5 U. S. C. 912 (a), and held that an employee who 
was prohibited by reason of the aggregate compensation limitation 
contained in section 603 (b) of the 1945 Pay Act, 59 Stat. 303, as 
amended, 5 U. S. C. 943 (b), from receiving overtime compensation 
could not elect under the provisions of section 202 (a), as amended, to 
receive compensatory time off in lieu of such prohibited overtime 
compensation. 

Section 202 (a) was further amended by section 204 of the act of 
September 1, 1954 (Public Law 763), 68 Stat. 1109, 5 U.S. C. 912 (a), 
to read as follows: 

The head of any department, independent establishment, or agency, including 
Government-owned or controlled corporations, or of the municipal government 
of the District of Columbia, or the head of any legislative or judicial agency to 
which this title applies, (1) may, at the request of any officer or employee, grant 
such officer or employee compensatory time off from his scheduled tour of duty 
in lieu of payment for an equal amount of time spent in irregular or occasional 
overtime work, and (2) may, at his own discretion, provide that any officer or 
employee, whose rate of basic compensation is in excess of the maximum sched- 
uled rate of basic compensation provided for grade GS-9 in the Classification 
Act of 1949, as amended, shall be compensated for irregular or occasional 
overtime work for which compensation would be due under this Act with an 
equal amount of compensatory time off from his scheduled tour of duty in 
lieu of such compensation. 

Section 25.224 of the regulations cited is based upon those statutory 
provisions. 

Section 6083 was further amended by section 209 of the 1954 statute, 
68 Stat. 1112, 5 U.S. C. 943, to read as follows: 

(a) No premium compensation provided by this Act shall be paid to any 
officer or employee whose rate of basic compensation equals or exceeds the 
maximum scheduled rate of basic compensation provided for grade GS-15 in 
the Classification Act of 1949, as amended. 

(b) In the case of any officer or employee whose rate of basic compensation 
is less than the maximum scheduled rate of basic compensation provided for 
grade GS-15 in the Classification Act of 1949, as amended, such premium com- 
pensation may be paid only to the extent that such payment would not cause his 
aggregate rate of compensation to exceed such maximum scheduled rate with 
respect to any pay period. 

Those provisions are the basis for the cited section 25.205 of the 
regulations. 

The principal change made in section 202 (a) by the 1954 amend- 
ment was to confer authority upon the agency heads to require em- 
ployees receiving salaries above the maximum scheduled rate of 


grade GS-9 to take compensatory time off instead of receiving over- 
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time pay for irregular or occasional overtime work. Conference 
Report accompanying H. R. 2263, 83rd Congress, House Report No. 
2665, at page 21. The 1954 amendment to section 603 replaced the 
former fixed ceiling rate of $10,330 per annum with a variable rate, 
namely, the maximum scheduled rate of grade GS-15. Neither 
amendment made any change requiring or justifying a different rule 
from the one in 26 Comp. Gen. 750 noted above. On the contrary, 
the language “shall be compensated for irregular or occasional work 
for which overtime compensation would be due under this Act with 
an equal amount of compensatory time off from his scheduled tour of 
duty in lieu of such compensation” [Italics supplied], appearing in 
clause 2 of the amendment is, in our opinion, a statutory affirmation of 
the rule stated in the cited decision. While the clause (1) counterpart 
is phrased somewhat differently, we think the import is the same as 
clause (2). Therefore, question 1 is answered in the affirmative. 

Refering to question 2, the correct procedure is first to ascertain 
the number of overtime hours for which the employee is entitled to 
receive compensation at the overtime rate applicable to his basic 
salary rate before reaching the prorated aggregate limitation for the 
pay period in which the overtime services were rendered. Such 
number of overtime hours then will constitute the maximum number 
of hours of compensatory time which may be credited to the employee 
in that pay period in lieu of overtime compensation. It is immaterial 
that the compensatory time off may be granted in later pay periods. 
Question 2 is answered accordingly. 

Concerning question 3, the granting of annual leave is a matter of 
administrative discretion. Therefore, cancellation of the excessive 
compensatory leave credit would not automatically convert time off 
on excess compensatory leave to annual leave. 

Since question 1 is answered in the affirmative, no answer to question 
4 is required. 


[B-134069] 


Compensation—Wage Board Positions Converted to Classi- 
fication Act Positions—Saved Pay for Incumbents 


Employees who continue to occupy wage board positions which should have been 
converted to Classification Act positions prior to September 1955—the 
expiration date for conversion actions pursuant to 5 U. 8. C. 1082 (7)—are 
entitled to the saved salary benefits in 5 U. 8S. O. 1114 note, provided that the 
saved salaries do not exceed the salary rates in effect for such employees as 
of the date of the first day of the pay period which began more than twelve 
months after September 1, 1954. 
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To the Chairman, United States Civil Service Commission, Novem- 
ber 25, 1957: 


Your letter of October 8, 1957, requests our decision whether the 
savings provision of section 114 of Title I of Public Law 763, 68 Stat. 
1108, 5 U. S. C. 1114 note, and section 25.504 (b) of the Federal Em- 
ployees Pay Regulations now would be applicable to a group of em- 
ployees who have been regarded as holding wage board positions with 
no change in duties for a number of years. The positions apparently 
should have been converted to Classification Act positions prior to 
September 1955 because of the revision of section 202 (7) of the Classi- 
fication Act of 1949 by section 105 of Title I of Public Law 763, 5 
U.S. C. 1082 (7). , 

Section 105 of Title I of Public Law 763 revised section 202 (7) of 
the Classification Act to read as follows: 


(7) employees in recognized trades or crafts, or other skilled mechanical 
crafts, or in unskilled, semiskilled, or skilled manual-labor occupations, and 
other employees, including foremen and supervisors in positions having trade, 
craft, or laboring experience and knowledge as the paramount requirement, and 
employees in the Bureau of Engraving and Printing the duties of whom are to 
perform or to direct manual or machine operations requiring special skill or 
experience, or to perform or direct the counting, examining, sorting, or other 
verification of the product of manual or machine operations: Provided, That 
the compensation of such employees shall be fixed and adjusted from time to time 
as nearly as is consistent with the public interest in accordance with prevailing 
rates: Provided further, That whenever the Civil Service Commission concurs 
in the opinion of the employing agency that in any given area the number of 
such employees is so few as to make prevailing rate determinations impractica- 
ble, such employee or employees shall be subject to the provisions of this Act 
which are applicable to positions of equivalent difficulty or responsibility. 


Sections 110 (a), 5 U.S. C. 1082 note, and 114, 5 U. S. C. 1114 note, 
Title I of Public Law 763, read as follows: 

Sec. 110. (a) Section 105 of this title shall take effect on the date or dates 
specified by the head of a department, but not earlier than the first day of the 
second pay period which begins after the date of enactment of this Act, and not 
later than the first day of the first pay period which begins more than twelve 
months after the date of enactment of this Act, with respect to each employee and 
position in such department within the purview of such section 105. 

Seo. 114. Nothing contained in this title shall be construed to decrease the 
existing rate of basic compensation of any present employee, but when his 
position becomes vacant any subsequent appointee to such position shall be 
compensated in accordance with the scale of pay applicable to such position. 

If it can be clearly determined that the position here in question 
should have been converted to Classification Act position prior to 
expiration of the date specified in section 110 (a) of Public Law 763 
(see our decision of June 28, 1955, 34 Comp. Gen. 708, answer to ques- 
tion 1), we see no reason why the incumbents of such positions who 
have continued to occupy the positions since the required date of con- 
version would not be entitled to the benefit of the savings provision of 
section 114 and the regulation of your Commission issued pursuant 
thereto. However, such saved salaries should not exceed the salary 
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rates in effect for such employees as of the date of the first day of the 
first pay period which began more than twelve months after September 
1, 1954, as specified in section 110 (a) of Public Law 763. 


[B-134170] 


Policemen and Firemen’s Retirement Benefits—Additional 
Survivorship Annuities—Applicability 

In view of the definition of ‘‘members” in section 12 (k) (1) of the Policemen 
and Firemen’s Retirement and Disability Act Amendments of 1957 as embracing 
only employees who are or were employed on or after the effective date of the 
act—October 1, 1957—increased survivor annuities as provided in the 1957 
act are applicable only where both the retirement of the member and his death 
occur on or after October 1, 1957. 

To A. R. Pilkerton, Government of the District of Columbia, 


November 25, 1957: 


Your letter of October 18, 1957, requests our decision as to whether 
you may properly certify for payment a voucher enclosed with your 
letter in favor of Mrs. Belle Holmes for $46, representing an addi- 
tional amount for survivor annuity for September 1957, computed 
under Public Law 85-157, approved August 21, 1957, 71 Stat. 391. 

You say that Mrs. Belle Holmes is the widow of Lieutenant Ollie 
B. Holmes of the District Fire Department who retired on July 1, 
1941, and died September 2, 1957. You point out that under the 
Policemen and Firemen’s Retirement and Disability Retirement Act 
(39 Stat. 718, amended by 63 Stat. 565), as it existed prior to the 
1957 amendment by Public Law 85-157, Mrs. Holmes would be en- 
titled to an annuity of $125 a month while, if the 1957 amendments 
are applicable, she would be entitled to $171 a month—a difference of 
$46. Section 8 of Public Law 85-157 provides that the effective 
date of the act shall be October 1, 1956. Lieutenant Holmes died 
on September 2, 1957, after such effective date; however, he had re- 
tired, as indicated, long before that date, namely, in 1941. The 
question thus raised is whether his widow, who became such after 
the effective date of the act, is entitled to the increased survivor an- 
nuities to widows of former retired members as provided for in sec- 
tion 12 (k) (1) of the act, or whether such an increased survivor 
annuity is allowable to a widow of a retired employee only where 
the employee retired on or after October 1, 1956, the effective date 
of the act. 

Section 12 (k) (1) provides, in pertinent part, as follows: 

In case of the death of any member before retirement, or of any former 


member after retirement, leaving a widow or dependent widower, such widow 
or dependent widower shall be entitled to receive an annuity in the greater 
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amount of (1) $1,800, or (2) 30 per centum of such member’s basic salary at 
the time of death, or 30 per centum of the basis upon which the annuity, re- 
lief, or retirement compensation being received by such former member at the 
time of death was computed. Such annuity shall begin on the first day of the 
month in which the member or former member dies, and such annuity or any 
right thereto shall terminate upon the survivor’s death or remarriage. * * * 

The term “member” is defined in section 12 (a) (1) to mean “any 
officer or member of the Metropolitan Police force, of the Fire Depart- 
ment of the District of Columbia, of the United States Park Police 
force, of the White House Police force, and any officer or member of 
the United States Secret Service Division to whom this section shall 
apply.” “Widow” is defined in section 12 (a) (3) as “the surviving 
wife of a member who was married to such individual while he was a 
member.” The term “former member” is not defined in the act except 
as indicated by section 12 (a) (7) which defines “annuitant” as “any 
former member who, on the basis of his service, has met all require- 
ments of this section for title to annuity and has filed claim therefor.” 
You cite as possibly pertinent to the question section 2 of the act, which 
provides: 

It is the intent of Congress in enacting the Policemen and Firemen’s Retirement 
and Disability Act Amendments of 1957 to give the members coming under such 
Act benefits substantially similar to benefits given by the Civil Service Retire- 
ment Act Amendments of 1956 to officers and employees covered by the Civil 
Service Retirement Act of May 29, 1930, as amended. 

Also you refer to section 4 of the act, which reads as follows: 


Nothing in this Act shall be deemed to reduce the relief or retirement compen- 
sation to which any person is entitled on the effective date of this Act and the 
rights of such persons and their survivors shall continue in the same manner 
and to the same extent as if this Act had not been enacted. 


An act is prospective from its effective date unless the legislature 
expressly provides otherwise. United States v. St. Louis Railway 
Company, 270 U. S. 1; 26 Comp. Gen. 592, and cases cited therein. 
It is explicitly provided in section 8 of Public Law 85-157 that its 
effective date is October 1, 1956. Also, as previously indicated, the 
term “member” is defined in section 12 (a) (1) to mean an officer or 
member of the Metropolitan Police force, etc. It thus appears there- 
from, as well as from the language of the particular sections setting 
out the conditions under which the benefits are to be allowed, that 
the additional retirement benefits are allowable only to employees who 
are or were, on or after the effective date of the act, officers or members 
and not to those who previously may have been so employed but had 
been retired prior to October 1, 1956. That there was no intent to 
extend the additional benefits of the act to those already retired is also 
clearly brought out in the Senate debates on the bill which became 
Public Law 85-157. See the discussion reported in the Senate Con- 
gressional Record for June 3, 1957, page 7336. The gist of such dis- 
cussion is set out in the following excerpt from the remarks of Senators 
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Young and Bible, the latter of whom was the Chairman of the Com- 
mitte which reported the bill : 
Mr. Youna. Additional benefits are being provided only for those who are 


presently employed, and those who retired—— 
Mr. Brste. After October 1956. 


Certain of the statements made by Senator Williams in connection 
with the debate on the bill, Senate Congressional Record for August 
10, 1957, pages 13038, 13041, and 13045, suggest that he understood 
the bill would permit payment of the additional benefits to widows of 
those retired prior to the effective date of Public Law 85-157. How- 
ever, such statements made by one not a member of the committee 
which considered the bill—particularly where he objected to the 
provision, as he understood it—cannot be taken as expressing the 
congressional intent of the provision. 

Considering that the definition of members embraces only employees 
who are or were employed on or after the effective date of the act, the 
widows of employees who had retired prior to that date are not widows 
of former members as the term is employed in section 12 (k) (1) of the 
act, since their husbands were not members because not employed on 
or after October 1, 1956 ; and they are thus not entitled to the additional 
benefits provided in section 12 (k) (1). In that light the provisions 
of section 12 (k) (1) providing for increased annuitiés to widows of 
former members, in case of the death of any member after retirement, 
apply only where both the retirement of the member and his death 
occur on or after October 1, 1956. Such construction of the act accords 
with section 2 of Public Law 85-157, in that no additional benefits were 
given Civil Service annuitants or their survivors who had previously 
retired by the Civil Service Retirement Act Amendments of 1956, 70 
Stat. 743, 5 U. S. C. 2251. See section 403 thereof, 70 Stat. 760, 5 
U.S. C. 2251 note. 

Section 4 of Public Law 85-157 appears to be merely a savings clause 
precluding lessening of benefits to which any person is entitled on the 
effective date of the act and would not prevent increases otherwise al- 
lowable thereunder. 

In the light of what is set out above, the voucher which is returned 
herewith may not be certified for payment. 


(B-134031] 


Contracts—Speecifications—Evaluation on Other Than Usual 
Basis—Minimum Needs—Indian Coal Mine Lease 


Although Government agencies ordinarily purchase coal on a heat-unit basis 
rather than on the basis of weight only, this procedure is not required by 
statute, and an administrative determination to purchase coal meeting the 
minimum standards specified in the invitation for bids on a price per ton 
basis does not afford basis for objection. 
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A coal mine owned by an Indian tribe and operated on a royalty basis by a con- 
tractor or lessee employing Indian labor may properly be considered as an 
“Indian industry” within the meaning of 25 U. S. C. 47, which grants the 
Secretary of the Interior discretionary authority to make purchases of products 
of Indian industry on the open market. 


To the Secretary of the Interior, November 26, 1957: 


Reference is made to a letter dated October 28, 1957, with en- 
closures, from the Administrative Assistant Secretary of the Interior, 
requesting a decision (1) as to the propriety of having awarded coal 
contract No. 14-20-250-1072, dated July 22, 1957, to Mr. L. C. Scott, 
lessee and operator of the Lame Deer, Montana, tribal resource mine, 
on a price per ton, in lieu of a guaranteed-analysis, basis; and also, 
(2) as to whether the Bureau of Indian Affairs properly may in- 
voke section 23 of the act of June 25, 1910, 36 Stat. 861, 25 U.S. C. 
47, as authority for utilizing this same source of supply (Lame Deer 
Mine) in meeting the future coal requirements of the Northern 
Cheyenne and Crow Agencies. 

Your first inquiry stems from a protest filed by the Big Horn Coal 
Company, Sheridan, Wyoming, against the award to Mr. L. C. Scott 
of Item No. 1A of the cited contract—covering an estimated quantity 
of 3,000 tons of sub-bituminous oil treated stoker coal scheduled for 
delivery to the Crow Agency during the 1958 fiscal year—on a price 
per ton basis, as specified in invitation No. 250-57-219, rather than 
a “guaranteed-analysis” basis, which usually applies to sizeable pro- 
curements of this character. Basically, it is the protesting bidder’s 
position that if the Billings Area Office had advertised the coal 
requirements of the Crow and Northern Cheyenne Agencies upon the 
latter basis, and had the bids been evaluated and the resulting con- 
tracts let upon the basis of such guaranteed-analysis, B. T. U. content 
and other factors considered, its bid price on the 3,000 tons of coal, 
as covered by Item No. 1A, would have been lower than that quoted 
by the successful bidder, and the ultimate procurement cost to the 
Government of its heating requirements would have been less. 
Hence, the Big Horn Coal Company feels that it is entitled to the 
award of Item No. 1A, along with Item No. 1B, for $2,856, also 
awarded it. 

In advertising the estimated coal requirements for the Crow and 
Northern Cheyenne Agencies for the fiscal year 1958, the Billings 
Area Office, in its invitation No. 250-57-219, specified certain stand- 
ards of quality, such as: 


Coal shall be of best quality bituminous or sub-bituminous for use in heating 
or steam generating plants meeting the following analytical limits: 

B. T. U. (dry) 12,300 minimum. 

Ash (dry) 7% maximum. 

Moisture (as received) 28% maximum. 

Coal from outcrop. at strip mines which is unduly weathered will not be 
acceptable. 


468020 O-58—26 
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The record shows that Mr. L. C. Scott was awarded Items Nos. 
1A, 2A and 2C of contract No. 14-20-250-1072, for $26,212.50, upon 
the basis of his low bid prices thereon of $6.00, $7.25 and $7.50 per 
ton, respectively. The principal item of the award was Item 1A, for 
an estimated 3,000 tons, scheduled to be delivered to the bins of the 
Crow Agency, Montana, for the total bid price of $18,000. Mr. Scott, 
who was awarded this item, offered to supply this coal from the Lame 
Deer Mine, Montana, which had been leased to him, an experienced 
operator, by the Bureau of Indian Affairs. It is administratively re- 
ported that for many years the Northern Cheyenne Agency, under 
agreement with the Northern Cheyenne Tribe, carried on the opera- 
tion of the Lame Deer tribal mine and, under the authority of section 
23 of the act of June 25, 1910, utilized this source to supply the coal 
requirements of the Northern Cheyenne Agency. The Lame Deer 
Mine reportedly was leased to Mr. Scott as a means to provide greater 
income to the tribe, through the payment of a royalty on the coal pro- 
duced, and through the employment of needy Indians in that area. 

As to the quality of the coal produced at the Lame Deer Mine, the 
record shows that the Bureau of Indian Affairs has utilized this coal 
over a period of many years knowing that it possessed certain physical 
and chemical characteristics which made it entirely satisfactory for 
Bureau purposes. From the latest anaylsis report by the Bureau of 
Mines on a “run-of-mine” sample taken from this mine, it was found 
that not only will it operate satisfactorily as stoker coal—its intended 
usage—but also, that its B. T. U. content tested at 12,400 (dry), or 
100 B. T. U.’s in excess of the minimum requirements set forth in 
the invitation. The coal offered by Mr. Scott otherwise appears to 
comply with the requirements of the Government’s invitation. 

Specifically, concerning the protest of the Big Horn Coal Company, 
it must be recognized that the function of determining what is needed 
or required in the conduct of a particular governmental activity essen- 
tially is an administrative one and, as such, properly should be exer- 
cised by the local administrative officers or employees of the Govern- 
ment, who are acquainted with the particular need to be served, and 
thus best qualified to write the specifications designed to satisfy such 
need. In the preserit case, there can be no doubt but that the local offi- 
cials in Billings Area Office were thoroughly. familiar with the actual 
coal requirements of the Crow and Northern Cheyenne Indian Agen- 
cies for the year ending June 30, 1958, and were best qualified to 
stipulate as to the quality of coal needed to serve the heating and steam 
generating plants installed and in use at those agencies. While it is 
our understanding that it is the more prevalent practice of Govern- 
ment agencies to purchase coal on a heat-unit basis rather than on the 
basis of weight only, we are aware of no statutory requirement to that 
effect, and on the record furnished we find no adequate ground to 
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question the propriety of the administrative determination to purchase 
coal meeting the minimum standards specified on a price per ton basis. 

The protesting bidder alleges that he was unable to get a satisfactory 
answer from the area officials to his specific questions concerning the 
method of evaluation to be used, but this is denied by the administra- 
tive report. On the face of the invitation it seems clear that price per 
ton was the only evaluating factor contemplated, and the fact that this 
was an unusual method of evaluation in this type of procurement is not 
enough to make the invitation ambiguous. 

For the reasons stated, we conclude that the protest should be 
rejected. 

You also request a decision as to whether the provisions of section 
23, act of June 25, 1910, 36 Stat. 861, may be interpreted to permit the 
utilization of the Lame Deer tribal resource mine to supply the future 
coal requirements of the Northern Cheyenne and Crow Agencies, and 
thus providing greater income to the said tribes along with 
employment to needy Indians in that area. The act (25 U.S. C. 47), 
provides: 

So far as may be practicable Indian labor shall be employed, and purchases of 


the products of Indian industry may be made in open market in the discretion of 
the Secretary of the Interior. [Italics supplied.] 


Subject to the condition that the operating lessee of the mine be 
specifically required to employ Indian labor, we are of the opinion that 
a mine owned by an Indian tribe and operated on a royalty basis by a 
contractor or lessee employing Indian labor may properly be 
considered as an “Indian industry” within the meaning of the statute. 

Therefore, should you or your duly authorized representative, in 
the exercise of your discretionary powers conferred by the above stat- 
ute, authorize the open market procurement of coal from such a mine, 
there is perceived no legal objection to adoption of the procedure 
suggested in the penultimate paragraph of your letter. See 15 Comp. 
Gen. 1144, 1145. 

The papers are returned herewith. 


[B-132758] 


Post Office Department—Mail—Transportation—For- 
eign—United States Flag Vessel Reimbursement 


The liability of the United States to pay for the free transit of mail on vessels 
of United States registry from Peru under the provisions of the postal conven- 
tions, in view of a law enacted by the Peruvian legislature in 1928 which requires 
foreign shipping companies using ports of Peru to transport mail without charge, 
is subject to such doubt that payment to the steamship company may not be 
authorized in the absence of a countervailing court decision which interprets 
the effect of the foreign law. 
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To the Postmaster General, November 27, 1957: 


Reference is made to your letters of July 29 and October 1, 1957, 
relative to a dispute which exists between your Department and Grace 
Line, Inc., concerning payments previously made and additional 
claims of the company for the transportation of mail from Peru to 
the United States during the periods July 1, 1937, to June 30, 1942, 
and from July 1, 1946, until the United States, by reservation to 
article 42 of the Convention, Bogota, 1955, was no longer bound by 
the “free transit” provisions of the Conventions of the Postal Union 
of the Americas and Spain. 

In 1926, the United States and Peru became signatories to the Con- 
vention of the Pan-American Postal Union, Mexico City, 45 Stat. 
2409. This Union has since become known as the Postal Union of the 
Americas and Spain. In the first paragraph of article 2 of the 1926 
Convention, the contracting countries agreed to transport, freely and 
gratuitously, the mail they might receive from other signatories with 
destination to any of the signatories or to the Universal Postal Union. 
With changes in phraseology, similar “free transit” provisions were 
incorporated in later conventions of the Union. Apparently, Peru 
has not at any time entered a reservation to such “free transit” 
provisions. 

In connection with the transportation of mail from Peru on vessels 
of the Grace Line the United States, as the flag country of the vessels 
owned by the company, was believed by the Post Office Department 
to be responsible under the“‘free transit” provisions of the postal con- 
ventions to pay for such service. Payments were suspended, however, 
on September 3, 1954, and the Department thereafter recovered by 
offsets against amounts otherwise due the company the sum of $460,- 
763.69, representing the entire amount previously paid to the company, 
for the transportation of convention mail received at Peruvian ports. 
The suspension of payments and the collection of the amount previ- 
ously paid were occasioned ‘by the discovery of the existence of Peru- 
vian Law No. 6207, enacted by the Peruvian Legislature in 1928. 
Article 6 of that law provides that both national (Peruvian) as well 
as foreign shipping companies are required to transport the mail from 
Peru between Peruvian ports, and that bound for abroad, without 
any charge therefor. 

The Grace Line protested the offsets and the failure to make addi- 
tional payments for service rendered up to the time the United States 
entered its reservation to article 42 of the present convention. Ata 
conference it was agreed that the company should be permitted to sub- 
mit evidence from the highest Peruvian source available as to the mean- 
ing of Law 6207. The Department engaged the services of Dr. Aurelio 
Garcia Sayan of Lima, Peru, as an expert on Peruvian law to assist it 
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in this matter. Dr. Sayan and certain Peruvian officials have ex- 
pressed the opinion that Law 6207 was enacted to require vessels of 
nations not signatory to the convention to transport Peruvian mails 
free of charge. A copy of Supreme Resolution dated April 30, 1957, 
noted as having been initialed or signed by the President of the Repub- 
lic of Peru, has been furnished in support of this opinion. The Su- 
preme Resolution, which is said to represent the highest available 
executive interpretation of Law 6207, purports to show that the law 
was of limited scope and did not apply with respect to convention mail. 
It is apparent, however, as suggested in your letter of July 29, 1957, 
that Peru has made no distinction between convention mail and non- 
convention mail so far as there may be concerned any obligation to 
pay steamship companies for the transportation of mail from Peru. 

The attorney for Grace Line contends that the Post Office Depart- 
ment should be required to recognize and give effect to the Supreme 
Resolution since it represents the highest Peruvian source available 
at this time as to the meaning of Law 6207. In this connection, how- 
ever, it appears from one of the reports submitted by Dr. Sayan, that 
under the Constitution of Peru authoritative interpretations of Peru- 
vian laws can only be made through legislative action and that the 
Peruvian Congress has not undertaken to interpret Law 6207. 

It was pointed out in your letter of July 29, 1957, that the Court of 
Claims in the case of Moore-McCormack Lines, Inc., v. United States, 
119 C. Cls. 478, felt free to make an independent interpretation of the 
meaning of the Brazilian decree therein involved. It appears to have 
been considered by the Court that, while the United States, as the flag 
country, normally would have been obligated to pay for the service, 
the steamship company had already been paid by virtue of the Brazil- 
ian decree which obligated ships to carry Brazilian mails gratuitously 
and granted certain packet privileges. 

Four additional Court of Claims cases, involving interpretations of 
the postal conventions and carriage of convention mail forwarded by 
the United States on ships of foreign registry, were cited in your letter 
of July 29, 1957. Arguments have been presented in both of your 
letters and in a letter dated September 9, 1957, from the attorney for 
Grace Line, with respect to the question of primary liability to pay for 
the transportation of convention mail. 

The Post Office Department contends that Peru was primarily liable 
in the instant case because it requested the services. The attorney for 
the company contends, on the other hand, that the United States was 
primarily liable, since the “free transit” provisions of the postal con- 
ventions bound the United States to transport freely and gratuitously 
the mail which any other signatory country tendered to a United States 
flag vessel. Support for each of those contentions may be found from 
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statements made in one or more of the five cited decisions of the Court 
of Claims. In any event, it would seem from an analysis of three of 
the five cases decided by the Court of Claims that your Department 
had valid reasons for considering that the laws of Peru would neces- 
sarily be for consideration in determining whether any payment was 
due the company. 

As noted above, in the case of Moore-McCormack Lines, Inc., v. 
United States, a Brazilian decree was found sufficient to warrant the 
conclusion that plaintiff was not entitled to recover. 

In the case of Standard Fruit and Steamship Company v. United 
States, 103 C. Cls. 659, the Court denied recovery both on plaintiff’s 
claim and on a counterclaim of the Government based upon a contract 
between the steamship company and the Republic of Honduras. It 
was considered by the Court that the United States could not recover 
payments previously made to the steamship company because it was 
not a party to the contract and the contract was not made for the 
benefit of the United States. 

In the case of United Fruit Company v. United States, 134 C. Cls. 
315, it was held that Honduras, the flag country, was primarily liable 
under the postal conventions and that Honduras had paid plaintiff by 
exempting it from certain beacon, wharfage and tonnage charges and 
the granting of subsidies. In arriving at that conclusion, the court 
considered its ruling on the Government’s counterclaim in the Stand- 
ard Fruit and Steamship Company case and stated other reasons than 
those originally set forth for the denial of such counterclaim. 

Apparently, the Court of Claims, at least in its most recent decisions 
involving interpretations of the postal conventions, has determined 
that the laws of foreign countries, their official decrees and contracts 
with steamship companies, all should have a bearing upon any determi- 
nation as to whether there is any obligation on the part of the United 
States tc pay for the transportation of convention mail. 

Peruvian Law 6207 does not grant any special packet privileges to 
vessels which use its ports but this would not seem material to the ques- 
tion here involved. As stated in your letter of October 1, 1957, a 
sovereign state as an incident to its sovereignty appears to have au- 
thority to impose upon any foreign flag vessel which uses its ports, as 
a condition of entry, an obligation to perform certain services for it 
gratuitously. 

In the circumstances, it is our conclusion that the claim of Grace 
Line, Inc., for the transportation of mail from Peru up to the time the 
United States entered its reservation to article 42 of the present con- 
vention is of such doubtful validity that our Office would not be 
justified in authorizing its payment. 
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[B-133879] 
Contracts—Specifications—Misinterpretation—Subsequent 
Offer to Perform on Basis of Correct Interpretation 

A bidder who, in response to two invitations which permitted bidders to offer a 
reduction in case of award of both projects, submits low bids with different, 
disproportionately large deductions on the basis of an erroneous interpretation 
that only one deduction would be taken on the award of the second contract 
may not have his bids accepted on the basis of an interpretation which is con- 
trary to the intent of the procuring agency and as understood by other bidders; 
and acceptance of the bids on the basis of the contractor's subsequent offer to 
perform at either a single or double deduction, or in the alternative, to perform 
one of the projects at the bid price would open the way for unscrupulous bid- 


ders to leave themselves an option to decide, after opening, the amount of their 
bids. 


To Long & Warner, December 3, 1957: 


Reference is made to your letter of October 24, 1957, and subsequent 
correspondence, requesting, on behalf of the Rock & Dirt Construc- 
tion Company, reconsideration of our decision B-133879, October 7, 
1957, in which we held that the bids submitted by Rock & Dirt in 
connection with projects for the construction of boat harbors at 
Skagway and Haines, Alaska, could neither be considered for award 
as submitted nor corrected in accordance with the interpretation 
presented by the bidder. 

At the bottom of page 1 of both invitations, there appears the fol- 
lowing statement : 


Note: An opportunity will be given in the bid documents of this project [here 
was inserted the number and name of the project] to permit a reduction in the 
bids, should both projects be awarded to the same contractor. 


At the bottom of the third page of each of the invitations there ap- 
peared a provision that if the other project was awarded to the same 
bidder, the subject bid would be reduced by an amount to be inserted 
by the bidder. Rock & Dirt offered to reduce its bid on Haines by 
$24,000 if also awarded the Skagway project and its bid on Skagway 
by $26,000 if also awarded the Haines project. An analysis of the 
bids submitted shows that the Rock & Dirt base bid on Skagway was 
low and that its combined bid would also be low considering both or 
either of the deductions. By Government radiogram of September 
11, 1957, from the Director, Alaska Public Works, Rock & Dirt was 
advised that its bids appeared to be low; by radiogram of September 
12 it was requested to submit a detailed financial statement and other 
information. In the latter radiogram reference was made to its bids 
“in the amounts of $113,748 and $66,049,” which were the amounts 
resulting from both deductions. In response thereto, a letter of 
September 13 from Rock & Dirt indicated that the bidder’s interpre- 
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tation of the language of the invitations provided for only a single 
deduction, stating in part: 

Our base bid of $92,049.00 (Ninety-Two Thousand Forty-Nine Dollars) is low 
on the Skagway project and we will accept award at this figure. After the award 
of the Skagway project, you may then deduct the agreed amount of $24,000.00 
(Twenty-Four Thousand Dollars) from our bid of $137,748.00 (One Hundred 
Thirty-Seven Thousand Seven Hundred Forty-Eight Dollars) from the Haines 
project. 

The matter was then referred to our Office by the Department of the 
Interior and, following our decision, award was made for both projects 
to the next low bidder on October 11, 1957. 

In your letter of October 24, you contend that Rock & Dirt should 
be awarded a contract for both projects at either a single or a double 
deduction or, in the alternative, that Rock & Dirt should be awarded 
the contract for the Skagway project only since its base bid on that 
project was lower than any of the other bids received even considering 
the deductions offered in the latter bids. 

It is first contended that the language of the deductive provisions 
referred to above is ambiguous and that Rock & Dirt reasonably in- 
terpreted such provisions to mean that if award for one project was 
made at the base bid price, award of the other contract could be made 
to the same bidder at the base bid less the deduction indicated. It 
is pointed out that the note at the bottom of page 1 of both invitations 
appears to contemplate “a reduction in the bids,” that is, a single re- 
duction covering both bids. In addition, it is stated that the ambiguity 
of the language is indicated by requests for clarification received from 
other bidders. 

That the contracting agency intended to apply the deductions indi- 
cated in each of the bids is clearly established by the explanation 
given at the time of opening in response to a question raised by the 
next low bidder as fully discussed in our prior letter on the matter. 
This intention is also clearly indicated by the telegrams of September 
11 and 12 to Rock & Dirt referred to above. We have been advised 
by the Department of the Interior that no requests for clarification 
other than that made at time of opening were received and, that had 
any request been received prior to time of opening, an addendum to 
the invitations would have been sent to all prospective bidders giving 
the same explanation sent to the individual or firm submitting the 
query. 

If the language of an invitation is in fact ambiguous regarding 
material requirements, a valid award cannot be made pursuant thereto 
since bidders under such circumstances would not be competing on a 
common basis as required by the statutes governing public procure- 
ment. See United States v. Brookridge Farm, 111 F. 2d. 461. While 
the note at the bottom of the first page of the invitation uses the word 
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“deduction” in the singular, it is apparent that the only purpose of 
such note was to call to the attention of prospective bidders the pro- 
vision on the third page of each invitation. As stated in our prior 
decision, we regard that language as reasonably clear. Further, since 
the Rock & Dirt bids offered deductions for dual award in the amounts 
of $24,000 and $26,000, respectively, it does not appear that Rock & 
Dirt in fact so construed the provisions of the invitation since a 
“single deduction” could only be in one amount. 

Secondly, it is contended that since the Rock & Dirt bids are low 
whether one or both deductions were taken, award should have been 
made to that firm at the lesser amount subject to subsequent correction 
by action of our Office. In support of this position, you quote from 
a text, Government Contracts, issued by the Air Force Judge Advocate 
General. In addition, you cite a publication of the Army Judge Ad- 
vocate General and two published decisions of our Office further 
identified below. 

It has been a long-standing rule of the accounting officers of the 
Government that a bid may be corrected after opening only when the 
error in the intended bid has been conclusively established by com- 
petent evidence. See 35 Comp. Gen. 279, 281, and cases therein cited. 
The rule applies notwithstanding that the bid, as corrected, would 
still be low. B-13269, November 7, 1940. With regard to the pro- 
visions of the texts prepared by the Judge Advoeate Generals of the 
Air Force and the Army, it need only be said that such statements 
reflect the procedures of the Departments of the Air Force and Army, 
based on their interpretations of the decisions of the. accounting officers 
of the Government, and would not, of course, bind the Department of 
the Interior. In addition, to support your position, you cite our 
decisions published at 8 Comp. Gen. 397, and 17 Comp. Gen. 817. In 
the former case, award was made prior to any receipt of notice of 
error, either actual or constructive, by the contracting officer. Under 
the latter decision, correction was permitted because the intended 
bid was held to be conclusively established. For the reasons stated 
in our decision of October 7, 1957, we cannot conclude that the intended 
Rock & Dirt bid has been conclusively established. Therefore, we 
must regard the decisions cited by you as inapplicable in this instance. 

You next allege that the Rock & Di.t letter of September 13 in re- 
sponse to the cited telegrams of September 11 and 12, present “clear 
and convincing evidence” of the intended bid, i. e., in order to be 
eligible for double award, the bidder must first be low on the base bid. 
Since this is contrary to the intent of the invitation as we read it and 
as it was intended by the procuring agency and apparently understood 
by other bidders, it establishes that the “intended” bid was not on the 
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basis offered to all bidders: in other words, the bids, considered 
together, were not truly responsive to the invitation. 

You next allege that Rock & Dirt could have been bound by a com- 
bined award less both offered deductions, citing several cases. We 
believe that the correct rule governing these matters is contained in 
our decision, B-118819, February 26, 1954, in which it was stated: 


* * * It is, of course, a well-established principle of law that relief will not be 
granted to a party to an executory contract in the case of a unilateral mistake. 
That is to say, when a bid has been accepted by the Government without actual 
or constructive knowledge of the error, the bidder is bound and must bear the 
consequences of any mistake in his bid. However, it is also well established 
that where the party receiving the offer or bid knows, or has reason to know, 
that the bidder made a mistake, the offeree will not be permitted to take advantage 
of the error. In other words, where there is a presumption of error on the face 
of the bid either because of a wide disparity as between the low bid and other 
bids, or for other reasons, an award by a Government contracting officer does not 
give rise to a binding contract if the record establishes that a bona fide error was 
made. Nason Coal Co. v. United States, 64 C. Cls. 553. 

It is true that in certain cases where a mistake has been alleged promptly after 
opening of bids but before award of the contract, and there has been a timely 
presentation of convincing evidence that a mistake was made, its nature, how it 
occurred, and what the bid price would have been except for the mistake, this 
Office has permitted the bid to be corrected in order that the Government may 
have the benefit of the lower price. These cases have been relatively few in 
number, and the action has been taken only where the evidence submitted 
establishes beyond all doubt the actual intention of the bidder. Such action is 
in line with the decisions of the courts which have allowed additional compensa- 
tion to a low bid contractor who, though refused permission administratively to 
correct his bid, has been able to present satisfactory proof that his bid was 
erroneous, together with a clear showing as to what he intended to bid. 
Edmund J. Rappoli Company, Inc. v. United States, 98 C. Cls, 499. 

The foregoing principles are not of recent development but have been followed 
by the General Accounting Office since its creation by the Budget and Accounting 
Act, 1921 (e. g. 2 Comp. Gen. 503) ; prior to 1921, the Comptroller of the Treasury, 
operating under section 22 of the act of July 31, 1894, established the same general 
rule. See, for example, 20 Comp. Dec. 728, 26 Comp. Dec. 286. * * * 


You contend, however, that Rock & Dirt never denied that it would 
accept award with both deductions. In its letter of September 13, 
Rock & Dirt stated, in addition to the extract previously quoted : 


In your telegram of September 12 it is evident that you arrived at the net prices 

by double deduction on each project. After consulting with our legal advisor, it is 
our opinion that a bid reduction on either project is not valid until one project 
has been accepted at the original bid price. 
The quoted portions of the letter clearly appear to express a conclusion 
that an award with a double deduction would be regarded as com- 
pletely improper. While it is true that the letter does not specifically 
state that an award with both deductions would be rejected, the infer- 
ence is clear that it would be considered unacceptable by Rock & Dirt, 
and we think that it is a reasonable reading of the letter to consider it as 
a definite denial of the Government’s right to enforce an award at the 
prices stated in the radiogram of September 12. 

It is next stated that even if Rock & Dirt cannot be given the award 
for both projects, it is entitled to the award of the Skagway project 
on which its base bid was low. It must be acknowledged that award to 
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Rock & Dirt of the Skagway project alone and award of the Haines 
project to the low bidder on that project without deduction would 
result in a combined price less than that which the Government will 
be required to pay under the award of October 11. However, if the 
Skagway contract is awarded to Rock & Dirt, then its bid on the Haines 
project, less the deduction stipulated therefor, would also be low. In 
accordance with the accepted interpretation of section 3709, Revised 
Statutes, 41 U.S. C. 5, award should be made to the responsible bidder 
offering the lowest responsive bid. Therefore, both contracts must be 
awarded, if at all, to Rock & Dirt. If both contracts were awarded to 
Rock & Dirt, the Government, under our interpretation of the deduc- 
tive provisions, would have the right to take both deductions. How- 
ever, Rock & Dirt in its letter of September 13, clearly indicated that 
its bids were not intended to offer both deductions in the event of dual 
award to Rock & Dirt. As indicated in our prior decision on the mat- 
ter and in the foregoing, a bid which to the knowledge of the contract- 
ing officer prior to award contains a material mistake (in this case, an 
erroneous interpretation of the deductive provision) cannot be ac- 
cepted in good faith to effect a valid contract. See, also, Moffett, Hodg- 
kins & Clarke Co. v. Rochester, 178 U.S. 373. 

Finally, it is stated in your letter that rejection of the Rock & Dirt 
bids would increase the cost of completing the projects and would also 
do violence to the competitive bid system which has, as a primary pur- 
pose, the obtaining of necessary supplies and services for the Govern- 
ment at the lowest possible price, while at the same time maintaining 
a system of fair play to guide bidders. As you indicated, one of the 
chief purposes of the statutes requiring the use of the competitive bid 
procedure in letting public contracts is to give all persons equal right 
to compete for Government contracts, that is, to compete on a common 
basis. See United States v. Brookbridge Farm, supra. We do not 
allege that Rock & Dirt had knowledge of the other bids at the time 
the letter of September 13 was written. Nevertheless, it is obvious 
that they could have had such knowledge, the bids having been made 
public prior to that time, and having ascertained that their bids would 
be low with either a single or a double deduction, could then have de- 
cided to contend that only a single deduction was intended. Had the 
bids received been such that Rock & Dirt would be low on a combined 
basis only if the double deduction were taken, they could, of course, 
have remained silent. As stated previously, it is certainly not our 
intention to imply that the Rock & Dirt bids were submitted with this 
thought in mind. However, the acceptance of both Rock & Dirt bids 
with only a single deduction on the basis of the explanation presented 
could well open the way for less scrupulous bidders to leave themselves 
the option to decide, after all other bids had been made public, the 
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exact amount of their bids. As we have often stated, the maintenance 
of the integrity of the competitive bidding system is of far greater 
importance to the United States than a possible saving in an individual 
instance. In this connection, see our decision at 35 Comp. Gen. 33, 
in which we held, for the reasons stated above, that a low bid contain- 
ing a ridiculously low and obviously erroneous price for a certain item 
could not be accepted even though the bidder alleged, after opening, 
that all the prices stated in its bid were correct. 

For the foregoing reasons, we must conclude that the award for the 
Skagway and Haines projects made by the Department of the Interior 
on October 11, 1957, in accordance with our decision of October 7, 1957, 
was legally proper and effected a valid and binding contract. 


[B-134151] 


Military Personnel—Pay—After Expiration of Enlistment— 
Absence Without Leave—Return to Military Control 


The act of July 24, 1956, 34 U. S. C. 1836, which imposes on enlisted members of 
the armed forces liability to make up time lost for unauthorized absence or con- 
finement after return to full duty, is applicable to all enlisted members, including 
those returned to military control from a status of absence without leave or 
desertion after expiration of their term of enlistment; however, entitlement to 
pay and allowances does not commence on the return to military control but 
begins only after the member is released from confinement and performs his re- 
quired duties. 


To the Secretary of Defense, December 4, 1957: 


Further reference is made to letter dated October 17, 1957, and 
enclosure, from the Assistant Secretary of Defense (Comptroller), 
requesting our decision on certain questions concerning the entitle- 
ment of enlisted members of the Armed Forces to pay‘and allowances 
while in a disciplinary status after expiration of enlistment. 

The specific questions upon which decision is requested are set out 
in an enclosed copy of Committee Action No. 193 of the Military Pay 
and Allowance Committee, Department of Defense, as follows: 


1. Is an enlisted member of the Armed Forces whose term of enlistment or 
induction terminates while in a status of absence without leave or in desertion, 
entitled to pay and allowances upon his return to military control while confined 
awaiting trial and disposition of his case; 

(a) if his conviction becomes final, and his return to full duty throughout 
the period of entitlement here in question has never been effected? 

(b) if bis trial results in an acquittal, and his return to full duty throughout 
the period of entitlement here in question has never ben effected? 

(c) if his conviction becomes final, and his return to full duty was effected 
upon his return to military control? 

(d) if his trial resu¥ts in an acquittal, and his return to full duty was effected 
upon his return to military control? 

2. Is an enlisted member of the Armed Forces, whose term of enlistment or 
induction terminates while he is confined awaiting trial and disposition of his 
case, entitled, subsequent to such termination, to pay and allowances; 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 381 


(a) if such trial results in a conviction which becomes final, and if his return 


to full duty throughout the period of entitlement here in question is never 
effected ? 


(b) if such trial results in an acquittal, and if his return to full duty through- 
out the period of entitlement here in question is never effected? 

It long has been the rule that, regardless of whether the enlistment 
contract expired when an enlisted member was absent in a status of 
absence without leave or in desertion, or when in confinement await- 
ing trial by court-martial, pay and allowances do not accrue to the 
enlisted member while subject to military control after the expiration 
of his enlistment unless he is acquitted and therefore considered to 
have been held for the convenience of the Government, or he is held 
to make good time lost, or he is restored to duty. 17 Comp. Gen. 103; 
30 Comp. Gen. 449; 33 Comp. Gen. 281; 34 Comp. Gen. 390; B- 
133519, October 7, 1957, 37 Comp. Gen. 228. The view is expressed 
in a discussion of the above questions contained in the Committee 
Action, however, that if the act of July 24, 1956, 70 Stat. 631,34 U.S.C. 
183b, applies to an enlisted member whose-term of enlistment or induc- 
tion terminates while he is in a status of absence without leave or’ 
desertion, such member may be entitled under that act to pay and 
allowances by virtue of his return to military control because he is 
then available for the performance of full duty. 

The act of July 24, 1956, provides that an enlisted member of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard who (1) 
deserts, (2) is absent without leave for more than one day, (3) is 
confined for more than one day while awaiting trial and disposition 
of his case and whose conviction becomes final, (4) is confined for 
more than one day under a sentence which has become final, or (5) is 
unable for,more than one day to perform duty because of intemperate 
use of drugs or alcoholic liquor, or because of disease or injury result- 
ing from his misconduct, is liable, “after his return to full duty,” 
to serve for a period which, when added to the period he had served 
before his absence from duty, amounts to the term for which he was 
enlisted or inducted. This statute repealed and superseded some- 
what similar statutory provisions relating to enlisted members of 
the services concerned. The prior provisions applicable to the Army 
and Air Force required an enlisted person to make up time lost be- 
cause of unauthorized absence or confinement “after his return to a 
full duty status.” Such provisions applicable to the Navy, Marine 
Corps and Coast Guard, however, did not mandatorily require com- 
pletion of the enlistments in such cases but permitted enlisted mem- 
bers to make up the lost time, provided they made application to do 
so and the application was accepted before their enlistments expired. 

The legislative history of the act of July 24, 1956, shows that its 
purpose was to extend to enlisted members of all the military services 
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the liability previously imposed on enlisted members of its Army 
and Air Force to make up time lost for the enumerated causes. In 
recommending enactment of the bill which became the act of July 
24, 1956, the Acting Secretary of the Navy said in a letter of January 
4, 1956, to the Speaker of the House of Representatives that it “would 
permit all classes of prisoners to be considered in a rehabilitation 
program; would minimize the number of disciplinary cases in a 
nonpay status; would simplify the administration of personnel in 
this category; and would greatly contribute to reduction of absences, 
when offenders recognize that such time lost must be made good to 
complete their enlistments.” 

It is pointed out in the Committee Action discussion that, while 
the prior Army and Air Force law imposed the liability to make 
good the lost time after the enlisted member was returned to a “full- 
duty status,” the act of July 24, 1956, imposes the liability after such 
member is returned to “full duty.” In view of the mentioned re- 
habilitation features of the statute, its anticipated effect of minimiz- 
ing the number of disciplinary cases in a nonpay status and the 
prohibition against punishment prior to trial contained in Article 
13 of the Uniform Code of Military Justice, it is suggested that the 
use of the term “full duty” instead of the term “full-duty status” may 
reflect a congressional intent to confer on an enlisted member, who 
is returned to military control after the expiration of his term of 
service, a right to pay and allowances upon his return to military 
control even though the member is in a disciplinary status. 

We believe that the act of July 24, 1956, was intended to apply to 
all enlisted members, including those returned to military control 
from a status of absence without leave or desertion after expiration 
of their term of service. There is nothing in the language of the 
statute that requires a different conclusion and to hold that the law 
does not so apply would permit enlisted members in those statuses 
to avoid the liability imposed by the law, provided they could remain 
free from military control until after their terms of service had ex- 
pired. It does not follow, however, that such members become en- 
titled to pay and allowances upon their return to military control. 

While the term “full duty” is not defined by the law, we perceive 
no reason for concluding that Congress intended such words to mean 
something other than was meant by the term “full-duty status” 
contained in the prior laws. The view that such words refer to 
nothing more than a restoration to military control seemingly would 
attribute to Congress a purpose of establishing the somewhat anoma- 
lous proposition that a period of confinement following a return to 
miiltary control after expiration of enlistment suffices to make up 
time lost during the enlistment, but that a period of confinement 
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prior to expiration of enlistment results in time lost during the onlist- 
ment. In this respect, House of Representatives Report No: 2361, 
84th Congress, on the bill H. R. 8407, which became the act of July 
24, 1956, says: 

In meritorious cases the Navy and the Marine Corps afford persons sentenced 
to punitive discharges the opportunity of earning a discharge under honorable 
conditions by performing further honorable service. 

This opportunity is given to those who show by their conduct and service 
motivation that they may be suitable for retention in the service. In such a 
case the punitive discharge is suspended at the request of the enlisted man 
and he is returned to active duty after completing his sentence. * * * It 
happens not infrequently that a man who is considered to be deserving of a 
chance to earn a discharge under honorable conditions is denied that op- 


portunity by reason of the expiration of his enlistment. 
* * * * * * « 


The law affecting the Army and Air Force, which makes a man liable to 

make up the time lost rather than permitting him so to do, does not require 
the submission and approval of an application before his enlistment expires. 
Under that law, a man who is serving a sentence at the time his enlistment 
expires can be returned to duty upon release from confinement for the purpose 
of making up the time he has not served during his enlistment. [Italics 
supplied. ] 
Reasonably, therefore, we believe that the term “after his return to 
full duty” as used in the act of July 24, 1956, is to be regarded as 
having reference to a period after release from confinement during 
which the enlisted member is required to perform the duties required 
of such a member. 

The act of July 24, 1956, is concerned primarily with a matter of 
personnel administration and in our view it was not intended either 
to confer upon enlisted members of the military services any greater 
rights to pay and allowances in the situations to which it applies 
than such members had prior to its enactment, or to decrease such 
rights in those situations. 

It follows that the answers to your questions are governed by the 
rule set out above and, accordingly, questions 1 (a) and 2 (a) are 
answered in the negative and questions 1 (b), 1 (c), 1 (d) and 2 (b) 
are answered in the affirmative. 


[B-134160] 


Military Personnel—Pay—Retired—Fleet Reservists—Ac- 
tive Duty After Retirement—Service Credits 


The basis for entitlement of members on the Fleet Naval Reserve or Fleet Re- 
serve retired lists to the increased retirement pay benefits provided in section 
208 of the Naval Reserve Act of 1938, 34 U. S. C. 854g, for active duty per- 
formed subsequent to transfer to the Fleet Naval Reserve or Fleet Reserve is 
the total creditable service the member has on the date of release from active 
duty. 

A Navy enlisted man who had thirteen years, seven months and five days of 
service on transfer to the Fleet Naval Reserve under the act of July 1, 1922, 
and who subsequently performed active duty after transfer so that he had an 
aggregate of seventeen years, one month, and twenty-two days of service on 
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December 7, 1945, when he was released from active duty, is not entitled to 
any increased retired pay by reason of total service interrupted by inactive 
time in the Fleet Naval Reserve, but is entitled only to the same retired pay 
as a man transferred to the Fleet Reserve on that day under section 203 of 
the Naval Reserve Act of 1938, 34 U. S. C. 854b, with more than sixteen years 
but less than twenty years of service. 


To George LeRoy O’Neal, December 4, 1957: 


Further reference is made to letter of September 5, 1957, from 
King & King, your attorneys, requesting reconsideration of your 
claim for the difference between retired pay computed as one-half of 
base pay plus permanent additions and such pay computed as one- 
third of base pay plus permanent additions. 

Your original claim for such increase in pay for the period De- 
cember 8, 1945, to November 30, 1948, was disallowed by our settle- 
ment of January 13, 1956, on the ground that, since you had not com- 
pleted more than sixteen years’ service at the time of your transfer 
to the Fleet Naval Reserve and did not perform sufficient service 
after transfer to achieve an aggregate of at least 19 years and 6 
months, you were not entitled to the benefits prescribed in section 
208 of the Naval Reserve Act of 1938, as added by section 3 of the 
act of August 10, 1946, 34 U. S. C. 854g. 

In the letter of September 5, 1957, your attorneys refer to the case 
of Okey N. Rounsavell, our Claim No. Z-1804002; request review of 
the settlement of January 13, 1956, in your case; and request that 
your claim be amended so as to cover the period from December 8, 
1945, to date of settlement. 

On January 18, 1955, the Chief of Naval Personnel advised us in 
connection with your case that: 


1. The following information is furnished in connection with subject man’s 


Enlisted Discharged Deductions Service for 


AI. ccctkcnenseneanaianenteeneinnonsen 8-27-12 | 0-0-3 (AWOL) 
EE ccniijuhausiineabuntineenbanbestachennilininisd ll- 7-16 | 00-1 (AWOL) 


Tota] naval service at time of transfer 
a ol ees dineicuninenaedicabebasnamereaadl 
Date of retirement: 1 Jan. 1939, 


Apparently you were transferred to the Fleet Naval Reserve on 
July 8, 1922, under the provisions of the act of July 1, 1922, 42 Stat. 
799, 800, which were as follows: 

* * * That enlisted men of the Navy who would be eligible under existing 


law for transfer to the Fleet Naval Reserve after sixteen years’ service at 
the expiration of the current enlistment in which serving, or who have com- 
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pleted sixteen years’ service, may be transferred to the Fleet Nayal Reserve 
at any time after the passage of this Act in the discretion of the Secretary of 
the Navy, and shall, upon such transfer, receive the same pay and allowances 
as now authorized by law for men transferred to the Fleet Naval Reserve at 
the expiration of enlistment after sixteen years’ service: Provided further, That, 
enlisted men of the Navy, who have completed eighteen years’ service, may be 
transferred to the Fleet Naval Reserve at any time after the passage of this 
Act in the discretion of the Secretary of the Navy, and shall, upon such transfer, 
receive the same pay and allowances as now authorized by law for men trans- 
ferred to the Fleet Naval Reserve after twenty years’ service * * *. Provided 
further, That no enlisted men of the Navy shall be transferred to the Fleet 
Naval Reserve unless they have completed sixteen or twenty years’ service 
after the Navy is reduced to the number of enlisted men appropriated for in 
this Act, and in no event after January 1, 1923 * * *. 


Section 203 of the Naval Reserve Act of 1938, 52 Stat. 1178, 34 
U.S. C. 854b, provides, in pertinent part, that: 


Men serving in the Regular Navy, who, having enlisted therein on July 1, 1925, 
or prior thereto * * * shall be entitled to be transferred to the Fleet Reserve on 
the completion of sixteen or more years’ naval service, and when so transferred 
shall, except when on active duty, be entitled to receive, if they have had 
sixteen but less than twenty years’ naval service, pay at the rate of one-third 
the base pay they were receiving at the time of transfer, plus all permanent 
additions thereto, and if they have had twenty or more years’ naval service, pay 
at the rate of one-half of the base pay they were receiving at the time of 
transfer, plus all permanent additions thereto * * *. 


Sections 2 and 3 of the act of August 10, 1946, 60 Stat. 993, 994, 34 
U. S. C. 854¢ and 854g, are, in pertinent part, as follows: 


Sec. 2. Section 204 of the Naval Reserve Act of 1988 (52 Stat. 1179) is 
hereby amended to read as follows: 

“Sec. 204. Members of the Navy who first enlisted in the Navy after July 
1, 1925, or who reenlisted therein after July 1, 1925, having been out of the 
Regular Navy for more than three months, may upon their own request be 
transferred to the Fleet Reserve upon the completion of at least twenty years’ 
active Federal service. After such transfer, except when on active duty, they 
shall be paid at the annual rate of 2% per centum of the annual base and 
longevity pay they are receiving at the time of transfer multiplied by the number 
of years of active Federal service: * * * Provided further, That nothing con- 
tained within this section shall be construed to prevent persons who qualify 
for transfer to the Fleet Reserve under the provisions of section 203 of this 
Act from being transferred in accordance with the provisions of this section 
if they so elect: Provided further, That a fractional year of six months or more 
shall be considered a full year for purposes of this section and section 203 
in computing years of active Federal service and base and longevity pay * * *.” 

Sec. 3. Title II of the Naval Reserve Act of 1938 (52 Stat. 1178) is hereby 
amended by adding thereto a new section to read as follows: 

“Sec. 208. Whenever enlisted men of the Fleet Reserve, transferred thereto 
after more than sixteen years’ service, or enlisted men transferred from the Fleet 
Reserve to the retired list of the Regular Navy, perform active duty after July 
1, 1925, such active duty, except that which they are required to perform in 
time of peace under section 206 of this title, shall be included in the computation 
of their total service for the purpose of computing their retainer or retired pay 
when in an inactive-duty status, and in the computation of their retainer or 
retired pay all active duty so performed subsequent to the effective date of 
transfer to the Fleet Reserve or to the retired list shall be counted for the purpose 
of computing percentage rates and increases with respect to their retainer or 
retired pay and shall be based on the enlisted pay received by them at the 
time they resume an inactive-duty status, including increases in consequence of 
advancement in rating, longevity, and extraordinary heroism: * * * Provided 
further, That a fractional year of six months or more shall be considered a full 
year for purposes of this section in computing years of active Federal service 
and base and longevity pay * * *” 


468020 O-58—27 
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It was held in Sanders v. United States, 120 C. Cls. 501, that an 
enlisted man who had been transferred to the Fleet Naval Reserve 
under section 26 of the act of February 28, 1925, 43 Stat. 1087— 
superseded by section 203 of the Naval Reserve Act of 1938, supra— 
with more than sixteen and less than twenty years’ active service (with 
consequent entitlement to retainer pay computed as one-third of base 
pay plus permanent additions) and who subsequent to such transfer 
performed active duty of 4 years, 10 months, and 20 days, was entitled, 
by virtue of the new section 208 of the Naval Reserve Act of 1938, 
upon release from active duty, to retainer or retired pay on the basis 
of twenty years’ active service, that is, one-half of base pay plus 
permanent additions. The court said at pages 509 and 510 that: 

Reading the Act of August 10, 1946, as a whole, the intent of Congress 
appears to have been to allow enlisted men retired or released to inactive duty 
and then recalled for an extended period of active duty, to count their wartime 


service in the computation of retirement pay in the same manner as if their 
actual-duty status had been continuous. 


From the above statement and the fact that pay was awarded at one- 
half base pay plus permanent additions (section 203 of the Naval 
Reserve Act of 1938), the holding in the Sanders case may be stated 
thus: a man who performs active duty subsequent to transfer to the 
Fleet Naval Reserve or to the Fleet Reserve is entitled, upon the day 
of his release from such active duty, to the same pay benefits as a 
man with exactly the same total creditable service transferring to the 
Fleet Reserve on that day under section 203 of the Naval Reserve Act 
of 1938. There is nothing in the law or in the Sanders opinion to 
authorize greater pay benefits by reason of total service, interrupted by 
inactive time in the Fleet Reserve, than would accrue for exactly the 
same total service if transferred to the Fleet Reserve on the day of 
release from active duty. 

Hence, whether a man is entitled to increased pay under the Sanders 
decision must be determined by whether, on the date of his release 
from active duty performed after his transfer to the Fleet Reserve as 
a “sixteen-year” man, he had total service which would have entitled 
him—but for the fact that he already was a transferred member—to 
transfer to the Fleet Reserve on that day under section 203 as a twenty- 
year man (a minimum of 19 years, 6 months). 

Rounsavell had the following active service: 


Enlisted Term Discharged | Credited 


a ae a micenniiaigienneinal | Feb. 13,1911 | 4 0-10 
Mar. 6, 1911- -| .-| Mar. 5,1915| 4 0-00 
Mar. 6, 1915. | Jan. 30,1919} 3-11-05 (1) 














Jan. 31, 1919. .| ?... 7 | July 18,1922] 3- 518 
tN See eed a Oi eT Bk ek Bly 15- 5-03 (2) 
Active duty after transfer, May 4, 1942, to Jan. 6, 1947..... 22.2.2 .2. 22 n enn n- ene nweneee-- 4- 8-03 
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(1) Credited four years, discharge within three months of ex- 
piration date of enlistment (act of August 29, 1916, 39 Stat. 
590)—less 25 days sick, misconduct. 

(2) Apparently transferred under the act of July 1, 1922, 42 
Stat. 799, supra, authorizing transfers of men whe, upon expira- 
tion of current enlistment, would be eligible for transfer to the 
Fleet Naval Reserve with sixteen years’ service. 

Hence, upon his release from active duty on January 6, 1947, 
Rounsavell had an aggregate of creditable service of 20 years, 1 month, 
and 6 days, which would have made him eligible for transfer on that 
day to the Fleet Reserve as a twenty-year man under section 203. Ac- 
cordingly, we allowed Rounsavell’s claim as being within the intent of 
the law as construed in the Sanders case, that is, that Congress in- 
tended to confer equal benefits for equal service. See, also, Abad v. 
United States, C. Cls. No. 49667, decided October 2, 1956. 

You were transferred to the Fleet Naval Reserve with total credit- 
able service of 13 years, 7 months, and 5 days. You performed ac- 
tive duty after transfer of 3 years, 6 months, and 17 days, an aggre- 
gate of 17 years, 1 month, and 22 days. That aggregate would not have 
entitled you on December 7, 1945, to transfer to the Fleet Reserve 
under section 203 as a “twenty-year” man. 

Accordingly, the disallowance of your claim is sustained. 


[B-134244 


Postmasters—Fourth-Class—Salary Adjustment Based on 
Gross Receipts—Highest Previous Salary Rate 


The salary adjustment provisions of section 303 (b) of the Postal Field Service 
Compensation Act of 1954, for fourth-class postmasters based on changes 
in gross receipts preclude the application of the highest previous salary rate 
rule after the first salary conversion under section 304 of the act is made. 


To LeRoy P. Afdem, Post Office Department, December 4, 1957: 


Your letter of October 26, 1957, reference AEU: LPA: mbh, asks 
whether the attached payroll in favor of John L. Smith, postmaster 
at the fourth-class post office, Burnsville, Virginia, for additional 
salary may be certified for payment under the facts and circumstances 
set out hereinafter. 

Section 303 (a) of the act of June 10, 1955 (Public Law 68), 69 
Stat. 120, 39 U.S. C. 973, reads as follows: 

Sec, 303. (a) There is established a basic salary schedule which shall be 
known as the Fourth-Class Office Schedule, and for which the symbol shall be 
“FOS”, for postmasters in post offices of the fourth class which is based on the 


gross postal receipts as contained in returns of the post office for the calendar 
year immediately preceding. Basic salary shall be paid to postmasters in post 
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offices of the fourth class in accordance with this schedule, and basic salary 
so paid, together with other forms of compensation provided by this Act, shall 
replace all existing forms of compensation for such postmasters. 


Fourth-class office schedule 





Per annum rates and steps 
Gross receipts 



















I  dsincinkparnncnatnaniescennion $2, 514 | $2,598 | $2,682 | $2,766 | $2,850 | $2,934 | $3,018 
$900 to $1,299.99. . ---| 2,304 | 2,381 2,458 | 2,535 | 2,612) 2,689 2, 766 
$600 to $899.99 1,886 | 1,949 | 2,012; 2,075 | 2,138) 2,201 2, 264 
$35) to $599.99. ---| 1,467] 1,516] 1,565] 1,614] 1,663] 1,712 1, 761 
SEND 60 BOID.90... .nncccccnesesccescccecese ---| 1,048 1,083 | 1,118] 1,153} 1,188] 1,223 1, 258 
SD 60 BE Be wovewecencesconcccencesesescass 838 | 866 894 922 950 978 1,006 
$200 00 SESO.9D......ncnnccncccncccccccccececece 629 650 671 692 713 734 755 
Under $100... .cccaccccccccccccscccccssccesse 419 433 447 461 475 489 | 503 








The record shows that on December 3, 1955, Mr. Smith’s salary was 
converted under the provisions of section 304 of the foregoing act, 
69 Stat. 121, 39 U.S. C. 974 (a), at $1,188 per annum, the fifth step of 
the receipts category $250 to $349.99 of the above schedule. After the 
conversion the provisions of paragraph (b), 39 U. S. C. 973 (b), of 
the foregoing section govern the adjustments in Mr. Smith’s basic 
salary. Those provisions read as follows: 

The basic salary of postmasters in fourth-class post offices shall be readjusted 

for changes in gross receipts at the start of the first pay period after the be- 
ginning of each fiscal year. In adjusting a postmaster’s basic salary under this 
section the basic salary shall be fixed at the lowest step which is higher than 
the basic salary received by the postmaster at the end of the preceding fiscal 
year. If there is no such step the basic salary shall be fixed at the highest step 
for the adjusted gross receipts of the office. Each increase in basic salary because 
of change in gross receipts shall be deemed the equivalent of a step-increase under 
section 401 of this Act and the waiting period, for purposes of advancement to 
the next step, shall begin on the date of adjustment. 
For the year 1955 the receipts of the office amounted to $241.86. Thus, 
under the provisions of paragraph (b) above Mr. Smith’s salary was 
reduced to $1,006 per annum, the top step of the receipts category $200 
to $249.99 on July 14, 1956, as required. When the receipts of the office 
for the year 1956 increased to $277 his salary was increased to $1,048 
per annum, the first step of the receipts category $250 to $349.99 on 
July 13, 1957. 

Mr. Smith’s salary now is ($1,048) four steps lower than the rate 
($1,188) to which converted on December 3, 1955. You ask whether 
his former salary ($1,188) may be restored to him under the regula- 
tions of the Department (section 753.324a of the Postal Manual) appli- 
cable to postmasters at first, second, and third-class offices and other 
postal field service employees and which permits such restoration. 

‘ou refer, in that regard to the established principle of the higes 
Y fer, in that regard to tl tablished principle of the higest 
previous rate rule, as set out in our decisions 24 Comp. Gen. 226 and 26 
id. 368. For the purposes of the presented question we will assume a 
proper conversion was made December 3, 1955. 


TY 
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The legislative history—Report No. 728, House of Representatives, 
84th Congress, Ist Session, page 23—contains the following statement 
respecting the Fourth-Class Office Schedule, “It should be noted that 
this is the only salary schedule in the bill which is based exclusively 
on gross receipts.” Also, that report contains examples showing the 
adjustment of salaries of postmasters at fourth-class post offices upon 
increases or decreases in gross receipts. See pages 23 and 24 of the 
foregoing report. Mr. Smith’s salary was adjusted administratively 
on July 13, 1957, in accordance with the language of paragraph (b), 
section 303. 

The regulations in section 753.324a referred to above appear to carry 
out the principle of the highest prior rate rule for the employees cov- 
ered thereby. We conclude that the Congress by including the 
language in section 303 (b) governing the adjustment each year of 
the postmasters’ basic salaries under the Fourth-Class Office Schedule 
upon a change‘of gross receipts did not intend that such posmasters 
be treated in the same manner as other-employees in this particular 
regard. It should be noted also that section 753.213 of the Postal 
Manual is not here involved, and this decision is not to be construed 
as indicating approval of that regulation. 

Therefore, we hold that Mr. Smith’s salary, which after conversion 
is not saved to him, has been adjusted as required by the language of 
the statute, and it follows that he is not entitled to the additional 
salary represented by the attached payroll herewith returned. 


[B-133827] 


Military Personnel—Shore Patrol Duty—Subsistence Allow- 
ance or Per Diem 


Shore patrol duty is considered to be a separate and distinct type of duty for 
which subsistence expenses, rather than a per diem as for other temporary duty, 
is prescribed, and the regulations recognize that in certain circumstances the 
member performing shore patrol duty may be in a travel status and entitled to 
per diem authorized by section 303 of the Career Compensation Act of 1949, 37 
U. 8S. C. 2538, and that other assignments do not place the member in a travel 
status. 


Shore patrol duty performed at Long Beach, California, by a Marine Corps en- 
listed man who was issued temporary duty orders prescribing per diem but who 
commutes daily from his permanent station at El Toro, California, which is 28 
miles distant, may be regarded as duty “in a general area visited by liberty par- 
ties from a ship or station” under regulations which prescribe a subsistence 
allowance rather than per diem for shore patrol duty in a nontravel status. 


To Ray Woods, United States Marine Corps, December 5, 1957: 


Reference is made to your letter of August 13, 1957, with enclosures, 
transmitted here by first endorsement dated September 16, 1957, of 
the Commandant of the Marine Corps, requesting decision as to 
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whether Master Sergeant James B. Johnson, U. S. Marine Corps, is 
entitled to reimbursement of per diem allowance or payment of a 
subsistence allowance in connection with his temporary additional 
duty as shore patrol at Long Beach, California, during the period 
August 20, 1956, through March 4, 1957. 

It appears that by paragraph 2 of Special Orders No. 579-56, dated 
August 17, 1956, Headquarters, 3d Marine Aircraft Wing, 
AIRFMFPAC, Marine Corps Air Station, El Toro (Santa Ana), 
California, Master Sergeant James B. Johnson was directed to report, 
by 0800 on August 20, 1956, to the Commanding General, Marine 
Barracks, United States Naval Base, Long Beach, California, for 
temporary additional duty in connection with shore patrol activities 
for a period of approximately 45 days, and upon completion of the 
temporary duty to return to his duty station. The orders also pre- 
scribed that, upon arrival at Long Beach, per diem would be paid in 
accordance with paragraph 78411 of the Marine Corps Manual. 
Through successive orders the period of duty was extended from time 
to time and was terminated on March 4, 1957, on which date he 
returned to his station at El Toro (Santa Ana). It also appears 
that quarters which were available at Long Beach were not utilized 
by the enlisted man and that he commuted daily from El Toro to 
Long Beach on the following schedule: departed from home at 0700 
hours; arrived at Long Beach at 0800 hours; departed Long Beach at 
1700 hours; and arrived home at 1800 hours. 

You state in your letter that per diem, if proper, would be paid 
in accordance with paragraph 4205-5 of the Joint Travel Regulations, 
and that paragraph 78411 of the Marine Corps Manual, cited as 
authority in the orders, outlines the procedure for payment of sub- 
sistence allowance, rather than per diem. 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U.S. C. 253, provides, in pertinent part, that : 

(a) Under regulations prescribed by the Secretaries concerned, members of 
the uniformed services shall be entitled to receive travel and transportation 
allowances for travel performed or to be performed under competent orders 
(1) upon a change of permanent station, or otherwise, or when away from their 
designated posts of duty regardless of the length of time away from such desig- 
nated posts of duty * * *. The respective Secretaries concerned may prescribe 
(1) the conditions under which travel and transportation allowances shall be 


authorized * * * and (2) the allowances for types of travel not to exceed 
amounts herein authorized. 


* *. > * 7 . 


(g) The Secretaries concerned shall determine what shall constitute a travel 
status. 


By Alnav 39, dated August 17, 1956, effective August 20, 1956; citing 
as authority Secretary of the Navy note No. 7200, the provisions of 
Navy Comptroller Manual, Volume 4, Chapter 4, were made applica- 
ble to the Marine Corps and except for certain paragraphs not here 
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pertinent, the Marine Corps Manual, volume 3, was canceled. Since 
paragraph 78411 of the Marine Corps Manual is contained in volume 
3 of that Manual and was canceled effective August 20, 1956, the claim 
is for consideration under the pertinent provisions of the Navy Comp- 
troller Manual, and the Bureau of Navy Personnel Manual. 

Paragraph 046376 of the Navy Comptroller Manual, at the time 
of Johnson’s assignment to shore patrol duty and thereafter until 
termination of such duty, provided as follows: 

046376 Shore Patrol Expenses 

1. Entitlement 

a. Travel Status. Enlisted personnel ordered to shore patrol duty aboard 
public carriers within the United States or Canada are entitled to allowances 
authorized by the Joint Travel Regulations, pars. 6550 and 6552. Personnel 
serving on shore patrol duty in a travel status, other than aboard public earriers, 


will be governed by the regulations and rates prescribed in the Joint Travel 
Regulations for personnel in a travel status. 


b. Nontravel status. Personnel serving on shore patrol duty in the general area 
visited by liberty parties from a ship or station are considred to be in a nontravel 
status. Authorized allowances for officers and enlisted personnel of the Navy 
ordered to shore patrol duty in a nontravel status are prescribed in the Bureau 
of Naval Personnel Manual, art. C-7905. Marine Corps and enlisted personnel 
are entitled to the same allowances as Navy Personnel. 

Article C-7905, Bureau of Naval Personnel Manual, provides, in 
pertinent part, as follows: 

C-7905 SHORE PATROL ORDERS AND EXPENSES (Change No. 16) 

(1) Commanding officers outside the continental United States, senior officers 
present afloat, and shore commands within the United States may authorize and 
pay cash shore patrol allowances for quarters, subsistence, and certain other 
sundry expenses, when facilities are not available to personnel performing shore 
patrol duty. Personnel serving on shore patrol duty in the general area visited 
by liberty parties from a ship or station are considered to be in a non-travel 
status, © * © 

There seems to be no doubt that shore patrol duty has been considered 
to be a separate and distinct type of duty for which subsistence ex- 
penses rather than a per diem as for other temporary duty could be 
prescribed. The regulations issued in connection with shore patrol 
expenses recognize that in certain circumstances the member perform- 
ing shore patrol may be in a travel status and entitled to the per diem 
authorized by section 303 of the Career Compensation Act of 1949, 
supra. Also, they recognize that other assignments to such duty do 
not place the member in a travel status. Compare section 506 of the 
Career Compensation Act of 1949, 37 U.S. C. 306. 

The orders involved in the present case clearly assign the enlisted 
man to duty involving shore patrol activities and the provision in those 
orders that he shall be paid in accordance with paragraph 78411, Ma- 
rine Corps Manual, which related to payment of basic allowance for 
subsistence rather than per diem for temporary duty, must be viewed 
as an administrative determination that he would not be in a travel 
status during such assignment. 
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Since it is stated that Long Beach is but 28 miles distant from the 
Marine Corps Air Station, at El Toro (Santa Ana), and appears 
easily accessible by private transportation in less than one hour, it was 
reasonable to conclude that Long Beach is in a general area visited by 
liberty parties from the Marine Corps Air Station at El Toro, and 
that under paragraph 1 (b) of article 046376 of the Navy Comptroller 
Manual and article C-7905 of the Bureau of Naval Personnel Manual, 
Master Sergeant Johnson was in a nontravel status. Hence, he is en- 
titled to a subsistence allowance rather than a per diem while on the 
directed shore patrol duty. This appears to be the view of Headquar- 
ters, U.S. Marine Corps, as expressed in Naval Speed Letter of June 4, 
1957, to you in the case of Master Sergeant Charles A. Orr, who was 
replaced at Long Beach by Master Sergeant James B. Johnson. 

Accoringly, if the submitted voucher, returned herewith, is amended 
to provide for payment on a subsistence allowance basis rather than 
per diem, in accordance with the foregoing, payment is authorized, if 
otherwise correct. 


[B-131986] 


Contracts—Damages—Liquidated—Delays — Time Estab- 
lishment 

Liquidated damages for breach of the terms under a contract in which the de- 
livery date was qualified by the word “approximately” may not be enforced until 
a specific date on which the contractor would be bound to make delivery is fixed, 
and, in the absence of a demand for delivery having been made prior to the date 
the contractor made delivery to the vessel, which was 14 days after the approxi- 
mate date specified in the contract, evidence which shows the possibility of avail- 


able space prior to the actual date of delivery is insufficient to support assess- 
ment of liquidated damages. 


Inclusion of a liquidated damage clause which would require inspection of the 
items to be furnished for overseas use by a specified date and would further 
indicate that timely compliance was essential to the preparation of timetables 
for overseas shipments is proper; also, inclusion of a liquidated damage provi- 
sion based on a percentage of the contract price applicable to the delinquent 
quantity for each day of delay is not objectionable so long as the amount may 
not be regarded as a penalty. 


To the Administrator, General Services Administration, December 


6, 1957: 


Reference is made to your letter dated November 4, 1957, referring 
to our decision of July 23, 1957, B-131986, in which we expressed our 
opinion that no legal liability was imposed upon the contractor under 
the terms of contracts Nos. GS-OOS-2244-ICA and GS-OOS-2336- 
ICA to pay liquidated damages for failure to meet inspection dates. 

You indicate that, while you agree with our opinion on the basis 
of the record then available to us, it is your belief that the decision 
as pertains to contract No. GS-OOS-2244-ICA may have been based 
on the lack of evidence tending to show the earliest date after the date 
specified for inspection on which the Government could have delivered 
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the materials to a carrier if such materials had been available for 
inspection on the specified inspection date. In this regard, you call 
our attention to the fact that the contract called for delivery F. A. S. 
vessel, Los Angeles, California, “approximately February 9, 1956” 
and that the material was not available for inspection until February 
15, 1956. Additionally, you point out that, while your letter of June 
27, 1957, advised that you had no record of any vessels which may 
have been available for shipment prior to February 23, 1956, the 
date on which delivery was actually made, it now appears probable 
from examination of published sailing dates that a booking could 
have been obtained shortly after February 3, 1956, the stipulated in- 
spection date, if the materials had been available for inspection on 
such date. You state that no effort was made under contract No. 
GS-OOS-2244-ICA to ascertain the availability of space on any of 
such vessels, nevertheless, it is your opinion that delivery on Febru- 
ary 23rd was not a delivery on approximately February 9th. Conse- 
quently you contend the contractor did breach the delivery terms of 
the contract and liquidated damages should be assessed for such breach. 
In view thereof, you request reconsideration of so much of our prior 
decision as affects contract No. GS-OOS-2244-ICA. 

While the word “approximately” when used to qualify an other- 
wise specific delivery date in a contract may be construed under cer- 
tain circumstances to support an action for breach of contract or a 
purchaser’s refusal to accept delivery which was substantially de- 
layed (see 55 C. J. Sales 337; 77 C. J. S. Sales 149 (4)), it is our 
opinion that the provision for liquidated damages in the instant case 
could not be enforced unless and until a specific date on which the 
contractor would be bound to make delivery was fixed. See Bardoch 
Iron and Steel Co. v. Tenenbaum, 118 S. E. 502, 507; 55 C. J. Sales 
338; 77 C. J. S. Sales 149 (5). See also the discussion of the respec- 
tive duties of buyer and seller under FAS delivery terms as set out 
at pages 193-194 of the Practical Handbook of Industrial Traffic 
Management by Richard C. Colton. 

Even if it were conceded that in this case liquidated damages were 
properly assessable, there would be considerable doubt that the amount 
of the low bid should be used as the measure of damages since it is 
contended—and not disputed in your prior letter of May 23, 1957— 
that the Government had accepted the entire quantity offered by 
such low bidder at its quoted price. 

In the circumstances, and in the absence of any demand for delivery 
prior to February 23, 1956, it does not appear that the possibility of 
available shipping space prior to February 23rd, based upon an 
examination of published sailing schedules, would be sufficient to 
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support the assessment of liquidated damages under contract 
GS-OOS-2244-ICA. 

Your letter also requests our comments on the inclusion, in future 
contracts for the procurement of various ICA materials, of a liqui- 
dated damage clause based upon the doctrine set out in Priebe and 
Sons v. United States, 332 U.S. 407. Your letter indicates that the 
language of such clause would be based upon a requirement for in- 
spection by a specified date with a further provision to the effect that 
timely compliance with inspection requirement would serve an es- 
sential function in the preparation of timetables for overseas ship- 
ments. Additionally, we have been informally advised that the meas- 
ure of damages in such clause would be based upon a percentage of 
the contract price for each day of delay in meeting the specified inspec- 
tion date. 

The decision in the Priebe case stated that a different situation 
might have been presented had the contract provided for notice to 
the Government when the certificates were ready since the Court 
then might possibly have inferred that promptness in obtaining the 
certificates served an important function in the preparation of time- 
tables for overseas shipments. This is obviously dicta but we believe 
it to be sufficiently indicative of the position of the Court to justify 
the inclusion of such a provision in future contracts for ICA mate- 
rials executed by your Administration. 

With respect to the amount of liquidated damages, we can see no 
legal objection to the inclusion of a formula based upon a percentage 
of the contract price applicable to the delinquent quantity for each 
day of delay, so long as the amount of such percentage is not so great 
as to be regarded as a penalty. 

In view of the nature of the damages resulting from late shipment 
of ICA materials and the impossibility of determining the extent of 
such damages, as set out at page 2 of your letter of May 23, 1957, 
relative to contracts Nos. GS-OOS-2336 and 2244, we believe the 
contemplated provision would be entirely proper. 


[B-133845] 


Military Personnel—Gratuities—Mustering-Out Pay—dAc- 
ceptance of Regular Army Commission Preceding Army of 
United States Commission 


The acceptance of a Regular Army commission as first lieutenant by an officer 
who is serving on active duty under a commission as first lieutenant, Army of 
the United States without component, does not terminate the existing commis- 
sion, and neither the fact that the date of rank in the Regular Army precedes 
the date of rank in the Army of the United States without component, nor that 
the orders provided that an appointment in the Regular Army in the same grade 
would take precedence over the Army of the United States commission forms a 
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basis to conclude that the existing status in the Army of the United States 
without component, was automatically terminated, and, accordingly, the officer 
was not discharged or released for the purpose of accepting an appointment in 
the Regular service for entitlement to mustering-out pay. 

To Lieutenant Colonel N. P. Hanna, Department of the Army, 


December 6, 1957: 


By second endorsement dated September 19, 1957, the Chief of 
Finance, Department of the Army, forwarded your first endorse- 
ment (undated), presenting for decision a voucher stated in favor 
of Lieutenant Colonel Edward W. Quinlan, Jr., O 33 359, for muster- 
ing-out pay in the amount of $200, under the provisions of the Mus- 
tering-Out Payment Act of 1944, 38 U. S. C. 691a, incident to his 
integration into the Regular Army on July 15, 1946. 

It appears from the record and the information furnished that on 
August 5, 1943, the officer was appointed a second lieutenant, Army of 
the United States without component; that he was appointed first 
lieutenant, Army of the United States without component, on October 
24, 1944, with date of rank from that date; that he was appointed a 
first lieutenant in the Regular Army on July 5, 1946, accepted July 
15, 1946, with date of rank from March 8, 1944; and that he was 
appointed a captain in the Regular Army on July 15, 1948, and on 
August 8, 1948, he was appointed captain, Army of the United States 
without component. 

You request that a determination be made as to the propriety of 
paying the voucher in the light of our decisions of October 5, 1956, 
B-129089, 36 Comp. Gen. 283; March 13, 1957, B-130306, 36 Comp. 
Gen. 645; and August 8, 1957, B-132365, 37 Comp. Gen. 94. You say 
that the officer’s original claim for mustering-out pay was deaied— 
apparently by the Department of the Army—under the principles 
stated in our decision of March 13, 1957, B-130306, 36 Comp. Gen. 
645, on the basis that the officer continued to hold his Army of the 
United States status at the time of integration into the Regular Army 
as reported by The Adjutant General, Department of the Army. You 
point out that the claimant’s date of rank as first lieutenant, Regular 
Army, precedes his date of rank as a first lieutenant, Army of the 
United States without component, and you ask whether the fact that 
a member was appointed and served in a higher grade in the Regular 
Army would have any effect on a commission in the Army of the 
United States without component, in a lower grade. 

The officer expresses the opinion that since his date of rank as a first 
lieutenant in the Regular Army preceded his date of rank as first 
lieutenant, Army of the United States without component, and since 
he continued to serve in his Regular Army status he was constructively 
separated from his commission in the Army of the United States 
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without component. The officer bases his claim on the language con- 
tained in paragraph 2 of Special Orders No, 148, War Department, 
Washington, D. C., dated July 5, 1946—announcing his appointment 
as a first lieutenant in the Regular Army—in pertinent part, as 
follows: 


Acceptance of this commission in the RA will not affect any existing commis- 
sion in the AUS without component with the exception that those commissions 
now held as a result of promotions under the provisions embodied in Cir 10 or 
Cir 140 WD 1946 are administratively vacated and apmt in the AUS is hereby 
effected in the grade held immediately prior to processing for relief from active 
duty. in those cases where apmt in the RA effected by this order is in the 
same grade as formerly or presently held the RA grade will govern. [Italics 
supplied. ] 


Section 3 of the Mustering-Out Payment Act of 1944, as amended 
by section 7 (b) of the act of October 6, 1945, 38 U. S. C. 691c, pro- 
vided that mustering-out pay authorized by that act shall accrue 
and the amount thereof shall be computed as of the time of discharge 
for the purpose of effecting a permanent separation from the service 
or of ultimate relief from active service, or, at the option of such 
member, for the purpose of enlistment, reenlistment, or appointment 
in the Regular Military or Naval Establishment. 

In the case considered in our decision of October 5, 1956, B-129089, 
36 Comp. Gen. 283, the officer involved was serving as a reserve officer 
in the Army of the United States (commissioned officer of a reserve 
component) and while so serving was offered and accepted a commis- 
sion in the Regular Army. We held in that case that the officer was 
entitled to mustering-out pay since acceptance of a Regular Army 
appointment had the effect of vacating his reserve commission and was 
tantamount to a discharge or release from active duty within the 
meaning of the statute. In our decision of March 13, 1957, 36 Comp. 
Gen. 645, in answer to question la, we said that the acceptance of a 
Regular Army commission does not terminate an existing commission 
in the Army of the United States. See Digest of Opinions, Judge 
Advocates General of the Armed Forces (1953-1954) Vol. 3, Officers, 
sec. 141, page 595. We concluded that since the member described in 
question la could have continued to hold his commission in the Army 
or Air Force of the United States after his appointment in the regular 
service, it was our view that unless such appointment or some other 
official order expressly provided for termination of the commission in 
the Army or Air Force of the United States without component, at 
the time of the member’s acceptance of an appointment in the regular 
service, the member could not be considered as having been discharged 
or released within the meaning of the statute so as to be entitled to 
mustering-out pay. 

In the case considered in our decision of August 8, 1957, B-132365, 
37 Comp. Gen. 94, it was pointed out that at the time of the officer’s 
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appointment as a first lieutenant in the Regular Army he was serving 
under an appointment as captain in the Army of the United States 
without component, and such appointment—in the Army of the United 
States—was not one which was made under the provisions of Circular 
10 and Circular 140, War Department, 1946, cited in his orders. Cir- 
culars 10 and 140 authorized promotions in the Army of the United 
States coincident with processing for separation from active duty. 
We concluded in that case that the officer’s appointment in the Regular 
Army was subject to the express provision in the appointing orders 
stating that “Acceptance of this apmt will not affect any existing 
commission in the AUS w/o component,” and, therefore, his commis- 
sion in the Army of the United States without component was not 
terminated at the time of his appointment in the Regular Army, it 
being understood that the officer continued to serve under the higher 
grade in the Army of the United States. 

The language used in Colonel Quinlan’s orders as set forth in para- 
graph 2 of Special Orders No. 148, dated July 5, 1946, is similar to that 
contained in paragraph 23b of Special Orders No. 121, dated June 19, 
1947, considered in B-132365, August 8, 1957, 37 Comp. Gen. 94, 
except that the orders of July 5, 1946, contain the additional provision 
that “In those cases where apmt in the RA effected by this order is 
in the same grade as formerly or presently held the RA grade will 
govern.” At the time Colonel Quinlan was appointed as a first lieu- 
tenant in the Regular Army on July 5, 1946, he was serving under an 
appointment as first lieutenant, Army of the United States without 
component. We are aware of no authority which would terminate 
the officer’s status in the Army of the United States without component 
simply because his date of rank as first lieutenant in the Regular Army 
preceded his date of rank as first lieutenant, Army of the United States 
without componant. While the above orders of July 5, 1946, provided 
that where an appointment in the Regular Army is in the same grade as 
formerly or presently held the Regular Army grade will govern, we 
find no basis to conclude that such a provision had the effect of auto- 
matically terminating an existing status in the Army of the United 
States without component particularly in view of the express provision 
in the same paragraph that “Acceptance of this commission in the RA 
will not affect any existing commission in the AUS without com- 
ponent.” Rather, such provisions of the officer’s orders apparently 
contemplated that his Regular Army status would take precedence 
over his status in the Army of the United States without component, 
but that his status in the Army of the United States would continue 
in effect, the orders having specifically provided that the Regular Army 
appointment would not affect his Army of the United States commis- 
sion and having contained no provision for releasing him from active 
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duty under such commission. That view of the effect of the orders 
apparently is in accord with the determination reported to have been 
made by The Adjutant General that the officer’s commissioned status 
in the Army of the United States continued in effect at the time he was 
integrated into the Regular Army. Accordingly, it may not be con- 
cluded that the claimant was discharged or released for the purpose 
of accepting an appointment in the regular service within the meaning 
of the statute so as to be entitled to mustering-out pay. 

Payment is not authorized on the voucher which is being retained 
here. 


[B-134326] 


Contracts—Mistakes—Error Establishment—Price Adjust- 
ment 


A contractor who, after the award of a contract for furnishing two types of paint 
under different specifications, alleges error insofar as his prices for both types 
were inadvertently based on the same specifications and, therefore, identical, and 
who submits worksheets showing that the raw material cost is greater than his 
bid on those items has established that a bona fide error was made and that the 
contracting officer, having knowledge that all other bidders quoted higher rather 
than identical prices on the paint for the higher grade specifications, should not 
have accepted the bid without verification. 

A price adjustment due a contractor who, after award, has established that a 
bona fide error was made in his bid and that an intended bid price exceeds that of 
the next lowest bid is limited to an amount which may not exceed the next 
lowest bid. 

To the Administrator, General Services Administration, December 


6, 1957: 


Reference is made to your letter of November 4, 1957, with enclo- 
sures, requesting a decision as to the action to be taken concerning 
an error which the Walker Paint Company, Inc., Sunnyvale, Cali- 
fornia, alleges it made in its bid on which contract No. GS—-09S-2652 
was awarded. 

The Federal Supply Service, Region 9, San Francisco, California, 
by invitation No, SFO-8246-57, requested bids—to be opened April 
15, 1957—for furnishing estimated quantities of exterior paint as 
required by the General Services Administration Stores Depots at 
San Francisco and Wilmington, California, during the period begin- 
ning from date of award and ending September 30, 1957, items 1 to 20, 
inclusive. Items 9 and 10 cover 150 gallons and 275 gallons, respec- 
tively, of paint, oil, exterior, ready mixed, white lead base, color white, 
in 1-gallon containers in accordance with Federal Specification No. 
TT-P-104. Items 11 and 12 cover the same type of paint as required 
under items 9 and 10 except that the paint is to be in 5-gallon cans. 

In response the Walker Paint Company, Inc., submitted a bid 
offering to furnish, among other items, the paint under items 9 and 
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10 at a price of $3.29 per gallon can and the paint under items 11 
and 12 at a price of $16.45 per 5-gallon can. The seven other bids 
on items 9 and 10 specified prices ranging from $4 to $6.52 per gallon 
can and the same bids also specified prices ranging from $19.25 to 
$32.10 per 5-gallon can. The bid of the corporation was accepted as 
to items 9 to t2, inclusive, on April 25, 1957. 

It is reported that on May 6, 1957, the Walker Paint Company, Inc., 
advised by telephone that an error had been made in its bid on items 
9 to 12, inclusive, in that the quotation on those items was based on 
furnishing paint in accordance with Federal Specification No. TT-P- 
102 rather than in accordance with Federal Specification No. TT-P- 
104 as required by the invitation; and that the corporation requested 
permission to bill at the correct price for those items. By confirming 
letter dated May 6, 1957, the corporation reiterated its allegation of 
error and set forth the basis of its bid on which the formula for 
Federal Specification No. TT-P-102 was computed as well as the 
basis upon which the bid should have been computed for the formula 
for Federal Specification No. TT-P-104 which would have resulted in 
a bid price of $4.41 a gallon. The corporation requested that its bid 
price for items 9 to 12, inclusive, be corrected accordingly and it pointed 
out that the cost breakdown of its intended bid price of $4.41 per gallon 
shows that its raw material cost of $3.5069 per gallon alone is greater 
than the amount of its original bid price of $3.29 per gallon. 

In a letter dated September 5, 1957, the corporation pointed out 
that the fact that it had quoted an identical price for the paint required 
under items 5, 6, 7, 8, 13 and 14, which, it stated, is to be manufactured 
in accordance with Federal Specification No. TT-P-102, would sub- 
stantiate that its bid price for the paint required under items 9 to 12, 
inclusive, was also based on the same specification. 

The paint under items 5, 6, 7, 8, 13 and 14 was required to be manu- 
factured in accordance with Federal Specifications No. TT-P-102 
and the paint under items 9 to 12, inclusive, the items in question, 
was required to be manufactured in accordance with Federal Specifi- 
cation No. TT-P-104. The corporation quoted an identical price of 
$3.29 per gallon for the paint covered by items 5, 6, 9, 10, 13 and 14, 
and if the corporation’s bid prices on items 7, 8, 11 and 12, which call 
for delivery of 5-gallon cans of paint, are converted to a per gallon 
basis, the same price of $3.29 per gallon is obtained. It is noted that 
each of the seven other bidders who quoted on both types of paint 
quoted a higher price for the paint covered by Specification No, TT- 
P-104 than for the paint covered by specification TT-—P-102. It 
seems obvious that the corporation did not intend to quote an identi- 
cal price for the paint covered by the two federal specifications, since 
the paint covered by Specification No. TT-P-104 appears to be a more 
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expensive item than the paint covered by Specification No. TT-P-102. 
In the circumstances, it appears that the contracting officer should 
have been aware of the probability of error in the corporation’s bid 
of $3.29 per gallon can and $16.45 per 5-gallon can for items 9 to 
12, inclusive, and consequently the bid should not have been accepted 
without requesting the corporation to verify its bid. 

There appears little room for doubt that the corporation made a 
bona fide error on items 9 to 12, inclusive, of its bid, as alleged; how- 
ever, if its bid thereon be increased to the amount allegedly intended, 
it will not be the lowest aggregate bid on those items. Accordingly, 
and since it is reported that the corporation was instructed to deliver 
the paint required under items 9 to 12, inclusive, subject to action 
by the Comptroller General of the United States on the claim for 
relief, payment is authorized to be made under items 9 to 12, inclusive, 
of the contract, in the amount of the next lowest correct aggregate 
bid on those items, as administratively recommended. 

A reference to this decision should be made on the contract. 


[B-134396] 


Contracts—Amounts—Estimated Quantities in Contract for 
Complete Job—Increased Costs 


An estimated quantity which is specified in a contract for furnishing topographic 
maps of all acreage in a designated area and on which the contractor relies in 
fixing the price per acre is merely an opinion and does not constitute a warranty ; 
therefore, in the absence of evidence of bad faith or fraud on the part of the 
contracting officers in determining the estimated quantity, the contractor is not 
entitled to an additional amount for increased costs resulting from an acreage 
less than the estimate. 


To the Secretary of the Interior, December 6, 1957: 


A letter of November 14, 1957, with enclosures, from the Adminis- 
trative Assistant Secretary requests our advice as to the proper dis- 
position of a claim made by the Ryall Engineering Company for addi- 
tional compensation under Bureau of Reclamation contract No. 14-06- 
701-2414, dated September 14, 1956. 

The contract was entered into pursuant to invitation for bids No. 
701S-418 issued August 6, 1956, which called for bids on two items. 
The claim deals only with the first of these. The work to be per- 
formed under the first item is described in the invitation and in the 
contract as follows: 

Furnishing and delivering one (1) complete set of topographic maps of the 


specified area within the Red Willow Unit, in accordance with the drawings 
and provisions of this invitation. 
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Bids were to be expressed in price per acre to cover an estimated 
13,000 acres. Unit No. 1 was further described under the following 
paragraphs of the special requirements to the invitation as follows: 


B-1. The requirement. Under Item 1, it is required that there be furnished 
and delivered complete in accordance with this invitation and the included draw- 
ings, inked topographic maps at a scale of 1 inch to 1,000 feet, and repro- 
ducible copies thereof, and all other material and data as specified in this invita- 
tion covering the area within the Red Willow Unit as designated on attached 
Drawing No. 328-701-5860. The contour interval shall be 5 feet where the 
cross slope does not exceed 20 percent; where the cross slope is greater than 
20 percent, the contour interval shall be 25 feet. The boundary of the area 
to be mapped, as outlined on Drawing No. 328-701-5860 is approximate 
and is subject to final determination by the contracting officer, who will extend 
the boundary of the area to such extent as he determines necessary to secure 
topographic maps of all land lying below elevation 2650 except on the en- 
trenched streambeds of Red Willow and Spring Creeks where the mapping 
will be required only up to elevation 2630. Each topographic sheet shall cover 
six sections of the specified area within the Red Willow Unit (3 miles east and 
west and 2 miles north and south) as described in Paragraph C—14. 

B-11. Special instructions to bidders. (a) The attention of all bidders is 
directed to the fact that the accuracy and completeness of the work called 
for by this invitation are essential to the purpose for which the maps and data 
are intended. Bidders should not underestimate the difficulties of meeting 
the requirements of this invitation, and must assure themselves by thorough 
examination of available information or by actual investigation of the areas 
involved, that their facilities and proposed processes are adequate to insure 
complete compliance with all the terms of this invitation. 

B-13. Measurement for payment. Item 1—The acreage of completed and 
accepted topographic maps will be measured for payment by the contracting 
officer to the nearest acre by planimetering on each sheet the areas completely 
mapped and meeting the detailed requirements of this invitation. 


Award of item No. 1 was made to Ryall by the referenced contract 
at a unit price of $.99 per acre. A report from the procuring agency 
dated August 9, 1957, enclosed with the letter of November 14 in- 
dicates that the contractor complied with the provisions of paragraph 
B-11 quoted above by visiting the site and conducting a competent 
investigation. Upon completion of the work called for under item 
No. 1, it was determined that the area to be covered thereunder con- 
sisted not of 13,000 acres as estimated in the invitation but of only 
7,374 acres. Ryall now contends that the unit costs of the work were 
substantially increased by reason of the acreage deficiency and claims 
an additional amount for the work which together with the contract 
price would equal the charge for 13,000 acres at the original unit 
price. 

In summation of the foregoing, it may be stated that under unit 
No. 1 of the contract the contractor was required to map all areas 
within the proposed reservoir up to an elevation of 2,650 at a price 
of $.99 per acre. The Government estimated that the map would 
include an area of 13,000 acres whereas in fact only 7,374 acres were 
covered. There is no indication that either party was negligent in 
approximating the quantity or acted in other than good faith in 
connection therewith. 

468020 O-58—28 
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It is a well-established rule that the use of such words as “es- 
timated” following the description of the subject of a contract indicate 
that a statement of quantity is a matter of description and not of 
the essence of the contract and the parties bear the risk as to quantity 
if there is no intermixture of fraud. Under these circumstances, the 
estimation of quantity is not regarded as in the nature of a warranty 
but only as an estimate of opinion of the probable amount in reference 
to which good faith is all that is required of the party making such 
estimate. Biglione v. Bronge, 219 P. 69. See, also, Green v. KX. XN. 
Webster & Sons, 291 P. 2d 864. 

In the case of Robinson v. Noble, 8 Pet. 181, the plaintiff agreed 
to transport for the defendant a quantity of designated provisions 
“supposed to amount-to three thousand seven hundred barrels” at 
$1.50 per barrel. The provisions in question actually amounted only 
to 3,105 barrels and only that amount was delivered for transporta- 
tion under the terms of the contract. The reduction in quantity 
meant that less than full loads would be transported to the obvious 
disadvantage of the plaintiff. The Supreme Court held that the 
lower court should have instructed the jury that the plaintiff could 
recover only at the stipulated rate for barrels of provisions actually 
transported since the defendant did not bind himself to deliver any 
specific quantity for transport. 

In a later case, Brawley v. United Stutes, 96 U.S. 168, the United 
States agreed to purchase 880 cords of wood “more or less” as deter- 
mined necessary for regular supply to troops and civilians at a given 
post in accordance with Army regulations for a designated period. 
Only 40 cords of wood were actually required and only that amount 
was accepted and paid for although the contractor had already cut 
and partially transported the full amount of (880) cords. The 
contractor sued to recover for the remaining 840 cords at the con- 
tract price. The Supreme Court held that the United States was not 
liable for any number of cords beyond the 40 actually required. The 
court stated the rule in such cases, at page 171, as follows: 

Where a contract is made to sell or furnish certain goods identified by 
reference to independent circumstances, such as an entire lot deposited in a 
certain warehouse with all that may be manufactured by the vendor in a 
certain establishment, or that may be shipped by his agent or correspondent 
in certain vessels, and the quantity is named with the qualification of “about,” 
or “more or less,” or words of like import, the contract applies to the specific 
lot; and the naming of the quantity is not regarded as in the nature of a 
warranty, but only as an estimate of the probable amount, in reference to 
which good faith is all that is required of the party making it. In such cases, 
the governing rule is somewhat analogous to that which is applied in the 


description of lands where natural boundaries and monuments control courses 
and distances and estimates of quantity. 


In this case, the subject of the contract, so far as concerned item 
1, is all of the acreage within the designated area below the designated 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 403 


altitude. Under such circumstances and in accordance with the 
cases cited above, the recital in the contract of an estimated quantity 
amounts merely to an opinion and does not constitute a warranty. 
Since there is no indication of bad faith or fraud on the part of the 
Government officials concerned in arriving at the estimated quantity, 
there is no basis for payment to the contractor of any amount in ex- 
cess of that provided under the terms of the contract, i. e., $.99 per 
acre actually within the terms of the description contained in the 
contract. That amount having already been paid, no further amount 
is due. 

However, it is worthy of note that both the contractor and the con- 
tracting agency agree that the amount bid is not significantly affected 
by the area to be covered. It thus would seem that bidders were 
required to state their prices in a manner (cost per acre) unrelated 
to the method by which their bids were developed (cost per job). 
Since it would appear that competition can best be achieved by solicit- 
ing bids on a basis which will reflect the significant factors considered 
by the bidders in developing their bids, it is suggested that a dispute 
such as here involved may be avoided should the foregoing principle be 
applied in future procurements. 

The attachments to the contracting officer’s memorandum enclosed 
with the letter of November 14 are returned as requested. 


[B-134430] 


Military Personnel—Reservists—Service Credits—Hospi- 
talization During Two-Week Training Period 

Although a reservist who, during a two-week active duty training period, is in- 
jured and hospitalized may receive retirement point credit under 10 U. 8. C. 
1332 for each day of active duty covered by the orders, even though he was 
hospitalized for a portion of the period, retirement point credit may not be 


given for a period of hospitalization subsequent to the duty period prescribed 
in the orders. 


To the Secretary of Defense, December 13, 1957: 


Reference is made to letter of November 18, 1957, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether a reserve member of the armed forces, who is ordered to 
active duty for training for a 2-week period and is injured and hospi- 
talized prior to the expiration of such period, may be credited with 
points in the computation of retired pay under 10 U. S. C. 1831, 1332, 
for (1) the entire 2-week period covered by his orders and (2) the 
period of hospitalization subsequent to such period. Enclosed with 
the letter of November 18 was a copy of Committee Action No. 198 of 
the Military Pay and Allowance Committee, Department of Defense, 
regxrding this matter. 
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Under the provisions of section 1331 of Title 10 of the United States 
Code, a person is entitled, upon application, to retired pay if (1) he 
is at least 60 years of age, (2) has performed at least 20 years of 
service computed under section 1332, the last 8 years of such qualifying 
service being performed as a member of a reserve component, includ- 
ing the Army or Air Force without component or any other category 
named in section 1332 (a) (with certain exceptions not material in 
this case), and (3) he is not otherwise entitled to retired or retainer 
pay. Persons who were members of such reserve components prior 
to August 16, 1945, except a regular component, must have performed 
active duty during World War I or World War II to be eligible for 
this retired pay. 

Insofar as here material section 1332 provides that : 

(a) Except as provided in subsection (b), for the purpose of determining 
whether a person is entitled to retired pay under section 1331 of this title, his 
years of service are computed by adding— 

(1) his years of service, before July 1, 1949, in— 
(A) the armed forces ; 
(B) the federally recognized National Guard before June 15, 1933; 
(C) a federally recognized status in the National Guard before June 
15, 1933 ; 
(D) the Naval Reserve Force ; 
(E) the Naval Militia that conformed to the standards prescribed 
by the Secretary of the Navy; and 
¢F) the National Naval Volunteers; and 
(2) each one-year period, after July 1, 1949, in which he ‘has been credited 
with at least 50 points on the following basis— 
(A) one point for each day of— 
(i) active service; or 
(ii) service under sections 316, 503, 504, and 505 of title 32 while 
performing annual training duty or while attending a prescribed 


course of instruction at a school designated as a service school by 
law or by the Secretary concerned; 


if that service conformed to required standards and qualifications; 

(B) one point for each attendance at a drill or period of equivalent 
instruction that was prescribed for that year by the Secretary con- 
cerned and conformed to the requirements prescribed by law, including 
attendance under section 502 of title 32 * * *. 

For the purposes of section 1332, the term “active service” means 
active duty and “active duty” means full-time duty in the active 
military service of the United States, including duty on the active 
list, full-time training duty, annual training duty, and attendance, 
while in the active military service, at a school designated as a serv- 
ice school by law or by the Secretary of the military department 
concerned. See 10 U.S. C. 101 (22) (24). 

Upon compliance with orders to active duty a reservist is in ac- 
tive service for purposes of section 1332 and periods of hospitaliza- 
tion falling within the period covered by a reservist’s orders to duty 
have not been viewed: as affecting his duty status under those orders. 
Compare 31 Comp. Gen. 456; 33 Comp. Gen. 239. Accordingly, we 
perceive no reason why a reservist should not be credited with one 
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day of active service for each day of active duty covered by his orders 
for purposes of section 1332 even though he may be hospitalized for 
a portion of such period. Upon termination of a reservist’s active- 
duty orders, however, he is entitled only to such benefits during a 
subsequent period of hospitalization as may be specifically author- 
ized by statute. 

In such connection 10 U. S. C. 3687 provides that a member of the 
Army, other than the Regular Army, is entitled to the pay and allow- 
ances, pensions, and other compensation provided by law or regula- 
tion for a member of the Regular Army of corresponding grade and 
length of service whenever he is called or ordered to active duty for 
any period of time and is disabled in line of duty from injury while 
so employed. Substantially similar provisions relating to the Navy 
and Marine Corps and the Air Force are contained in 10 U. S. C. 
6148 and 8687, and 32 U. S. C. 318 makes like provisions for the 
National Guard. Those provisions are a revision and codification of 
the act of June 20, 1949, 63 Stat. 201. In decision of February 6, 
1951, 30 Comp. Gen. 338, we pointed out that there was nothing in 
the language or legislative history of the act of June 20, 1949, which 
would form a proper basis for concluding that Congress intended to 
authorize any benefit or payment other than those specifically named 
in the act. The codification did not enlarge the scope of the act but 
apparently restated its provisions in the manner in which they had 
been applied. 

While the 1949 act did not become law for almost a year after the 
enactment of the provisions codified in 10 U. S. C. 1331, 1332 (act 
of June 29, 1948, 62 Stat. 1087), it contained no provision for credit- 
ing points for reserve retirement purposes to reservists who are con- 
tinued in a pay status under its provisions while hospitalized after 
termination of a period of ordered active duty and the superseding 
code provisions do not so provide. Moreover, the law assimilates 
the injured reservist to a member of the Regular components for its 
purposes and members of the Regular components are not entitled 
as such to the retirement benefits of 10 U. S. C. 1331 and 1332. Also, 
while the 1949 act provided that the injured reservist “shall be 
deemed to have been in the active military [or naval] service during 
such period,” such provision did not relate to the period while a 
reservist is in receipt of pay and allowances under the act but had 
reference to the period of ordered duty during which the injury is 
incurred; and even that provision was omitted in the codification 
of the statute. Hence, the 1949 act did not have the effect of con- 
tinuing the active-duty status of a reservist, injured while on duty, 
beyond the terminal date specified in his orders to active duty. Com- 
pare 33 Comp. Gen. 339, answer to question (d). It seems apparent 
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that the codification of that act was not intended to change its effect 
in that respect. It follows that a reservist is not in active service 
while he is receiving pay and allowances under such provisions after 
the termination date specified in his orders. 

Accordingly, since the term “pay and allowances,” as used in the 
1949 act and its codification, plainly does not include the retirement 
point credit authorized by section 1332 or its antecedent, the con- 
clusion is required that a reservist is not entitled to such retirement 
point credit for any period after the expiration of his active-duty 
orders. 

In view of the foregoing, the first part of your question is answered 
in the affirmative and the second part is answered in the negative. 


[B-134022] 


Military Personnel—Underage Enlistments—Pay Rights— 
Gratuity Payment 


Although an enlisted member of the National Guard who was released from 
duty when it was determined that he was under 17 years of age did not have a 
status during his military service entitling him to accrue pay and allowances, 
he may retain the pay and allowances received. 

A National Guard enlisted member who falsely states his age on an applieation 
for enlistment has in effect a fraudulent enlistment so that he may be paid 
the $25 gratuity authorized in paragraph 8, Army Regulations 35-1530, provided 
that the member’s unit commander determines that he would otherwise be 
without funds to meet his immediate needs and that the pay order contains a 
notation to that effect. 

To Lieutenant Colonel C. O. Logan, Department of the Army, 


December 17, 1957: 


By second endorsement dated October 3, 1957, the Chief of Finance, 
Department of the Army, forwarded your letter of August 29, 1957, 
presenting for decision a military pay order stated in favor of Mr. 
Ennis L. Hyman, NG 24 545 219, for pay and allowances, including 
a $25 donation incident to his release from military control by reason 
of minority. 

You state that Mr. Hyman was ordered to 11 weeks active duty 
training on June 1, 1957, as an enlisted member of the National Guard 
under Reserve Enlistment Program. You further state that he re- 
ceived pay and allowances through June 30, 1957; that he was absent 
without leave from July 23 to 31, 1957; and that he was returned to 
military control on August 1, 1957. The military pay order provides 
for the discontinuance of all pay and allowances on and after July 29, 
1957, the date it was determined that the enlisted man was a minor, 
and states that he was released from military control pursuant to 
Letter Order No. 8-6, Headquarters, Fort Jackson, South Carolina, 
dated August 1, 1957. A copy of that order was not submitted here 
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with your request for advance decision. You quote from a message 
(copy of which was enclosed) from The Adjutant General, Depart- 
ment of the Army, Washington, D. C., dated July 19, 1957, concern- 
ing the case of Richard L. Hicks, wherein it is stated, in part, that 
“IN VIEW OF U. 8S. COURT OF APPEALS DECISION A 
MINOR UNDER 17 YEARS OF AGE IS INCAPABLE OF 
ENTERING INTO A VALID ENLISTMENT.” In that connec- 
tion, the Office of the Chief of Finance has informally advised us 
that the decision in question holding that a minor under 17 years 
of age is not legally competent to serve in the military service, was 
rendered by the United States Court of Military Appeals, in the case 
of United States v. Blanton, Vol. 7, No. 27, page 664 (Advance 
Opinions) , decided March 15, 1957. The message prescribed the proce- 
dure to be followed in releasing Hicks from military control and 
stated that he was entitled to pay and allowances only up to the 
date it was determined that his enlistment was void, transportation 
in kind to home of record, and a gratuity payment of $25. 

On the basis of the court decision and the procedure prescribed in 
the message, you ask whether Mr. Hyman is entitled to receive pay 
and allowances to include the date prior to the date minority was 
determined, and if not, whether he may retain the pay and allowances 
received through June 30, 1957. You also ask under what regulation 
the $25 gratuity pay is to be granted, if authorized. 

The military pay order contains the statement “Enlistment void 
per para 5 AR 615-362.” Paragraph 5 of the cited regulations lists 
the type of documents required to support an application for dis- 
charge because of minority. While the record before us does not 
show whether at any time during the period of his active duty Mr. 
Hyman reached his 17th birthday, it is assumed that he had hot, 
since it is proposed to dispose of his case along the lines outlined in 
the Hick’s case, referred to in the above message. 

A person must be at least 17 years of age to be eligible for original 
enlistment in the National Guard. See the act of August 10, 1956, 70A 
Stat. 604, 82 U. S. C. 313. We know of no authority which would 
authorize the payment of unpaid pay and allowances to a person 
under 17 years of age for service performed prior to the date a 
determination was made that his enlistment was void. Having served 
under circumstances which did not give rise to a status entitling him 
to pay and allowances and which were the result of his false statement 
concerning his age, no right to such pay and allowances could accrue 
to him. See in this connection B-116598, January 27, 1954; B-117002, 
December 10, 1953; and B-96575, April 5, 1951. However, the 
accounting officers of the Government have not required refund of 
correct amounts currently paid for such service before discovery of 
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the actual facts in the case. See B-8906, dated May 23, 1940; A-80666, 
March 31, 1937; and A-86592, June 29, 1937. Mr. Hyman was not 
legally competent to serve in the military service and while he may 
retain the pay and allowances received by him through June 30, 1957, 
no legal right to pay and allowances accrued after that date. 

With respect to the $25 gratuity payment, since it appears that Mr. 
Hyman falsely stated his age on an application for enlistment, thus in 
effect constituting a fraudulent enlistment, he could be paid such 
gratuity under the provisions of paragraph 8, Army Regulations 35- 
1530, in a sum not exceeding $25. See also, Title III, Public Law 
85-117, Department of Defense Appropriation Act, 1958, 71 Stat. 313. 
However, the payment may be made only to those enlisted members 
who “would otherwise be without funds to meet their immediate 
needs.” The regulations require a determination by the member’s 
unit or detachment commander as to that matter and whether part 
or all of the $25 is needed for that purpose. It also is required that 
the military pay order substantiating the payment bear a notation to 
the effect that the enlisted member is without funds to meet his im- 
mediate needs. The military pay order submitted by you does not 
contain such notation and there is nothing in the other papers sub- 
mitted by you which shows that the requirements of the regulations 
have been met in other respects. 

Accordingly, on the present record, no additional amount is payable 
to Mr. Hyman and the military pay order and attached papers will 
be retained here. 


[B-134341] 


Civilian Employees in a Travel Status—Tips for Handling 
Government-Owned Property—Reimbursement 

In order for an employee in a travel status to be entitled to reimbursement for 
tips or fees paid for the handling of Government-owned equipment at hotels, 
there must be a showing that a separate or additional charge was made on 
account of the Government property and in the absence of such a showing the 
tips or fees are to be regarded as expenses included in the per diem allowance. 
To Paul K. Paschke, United States Department of Labor, December 
17, 1957: 


Your letter of November 4, 1957, requests our decision whether you 
are authorized to make payment on the voucher therewith enclosed 
for $4. 

You say that Mr. Siwac was required to have with him at all times 
Government-owned interpreting equipment in order to perform his 
duties as interpreter for a group of French trainees. This equipment 
is portable in design, fitting into a special brief case weighing approx- 
imately 16 pounds. The traveler in his original voucher claimed re- 
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imbursement for fees or tips at the rate of 25 cents for each handling 
of the interpreting equipment in and out of transportation terminals, 
and also for each handling in and out of hotels, when traveling to the 
various cities on the program itinerary. You say further that you 
have allowed.reimbursement of fees for handlings at transportation 
terminals, in accordance with paragraph 5.6 of Standardized Govern- 
ment Travel Regulations, but that claims for sixteen handlings in and 
out of hotels, totaling $4, were disallowed, since tips to waiters, porters, 
baggagemen, bell boys and hotel maids are included in the per diem 
in lieu of subsistence allowance as provided in paragraph 6.1 of Stand- 
ardized Government Travel Regulations. You do not say on what 
basis Mr. Siwac is reclaiming the amount of tips expended while 
moving in and out of hotels. While a copy of the official travel author- 
ization was not submitted with your request we assume the traveler 
was authorized a per diem allowance while on the temporary duty. 

Sections 5.6 and 6.1 of the Standardized Government Travel Regu- 
lations, in pertinent part, provide as follows: 

5.6 Checking and handling of baggage.—Charges for checking baggage will 
be allowed. Charges or tips at transportation terminals will be allowed for 
handling Government property carried by the traveler. 


* * * * . * * 


6.1 Per diem allowance.—The per diem in lieu of subsistence expenses in- 
cludes all charges for meals, lodging, personal use of room during daytime, 
baths, all fees and tips to waiters, porters, baggagemen, bell boys, hotel maids, 
dining room stewards and others on vessels, hotel servants in foreign 
countries, * * * 


The provision in section 5.6 of the travel regulations authorizing 
reimbursement for charges or tips at transportation terminals for 
handling Government property carried by the traveler appeared for 
the first time in Bureau of the Budget Circular No. A-7, Revised, 
Transmittal memorandum No. 5, July 28, 1955. Tips for baggage 
handled at hotels, including Government property carried by the 
traveler, are not specifically provided for by this section or any 
other section of the regulations. In our decision 27 Comp. Gen. 52 
we held, however, that any necessary charges for handling heavy 
Government-owned equipment properly are reimbursable as trans- 
portation expenses. 

The allowances under section 5.6 of the travel regulations for the 
handling at terminals of Government property carried by the traveler 
contemplate a situation where a separate charge or additional cost 
is experienced by the traveler by reason of the Government property 
handled. Where no extra charge is encountered because of the Gov- 
ernment property handled, allowance, even at transportation ter- 
minals, -is not authorized. In that regard, we understand that, 
generally, luggage handled at transportation terminals is on a charge 
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per piece basis as distinguished from handlings at hotels where a 
gratuity by custom is encountered by the traveler. 

The Government equipment is stated to weigh approximately 16 
pounds and is portable in design. Additionally, there is no showing 
by the traveler that a separate or additional charge by reason of the 
handling of the Government’s property was made at the hotels. 

Therefore, the present voucher constitutes additional reimbursement 
for expenses included in the per diem in lieu of subsistence and may 
not be certified for payment. 

The voucher is returned. 


[B-134535] 


Bids—Qualified—RMaterial Deviations—Vessel Construc- 
tion Bids 


A low bid for the construction of four vessels accompanied by the bidder's inter- 
pretation of certain provisions which would have the effect of increasing the 
price, limiting the contractor’s liability for subcontractors’ delays, adding an 
escalation provision and other changes must be regarded as a nonresponsive bid 
containing material deviations which may not be waived and which preclude 
award under sections 504 and 505 of the Merchant Marine Act, 1936, which 
require that the procurement of competitive bids be conducted upon an equal 
basis and that award be made to the lowest responsible bidder. 


To the Administrator, Maritime Administration, December 17, 


1957: 


Reference is made to your letter of November 27, 1957, relative to a 
bid submitted on October 30, 1957, by the Bethlehem-Sparrows Point 
Shipyard, Inc., in response to an Invitation for Bids of American 
Export Lines, Inc., dated October 12, 1957. You advise that while 
Bethlehem is the lowest bidder for the construction of four cargo 
vessels, its bid is irregular in certain respects so as to raise a question 
as to whether the bid can be considered responsive. In its bid, 
Bethlehem stated : 


4. As previously stated in this proposal the above prices are based upon the 
Pro Forma contract. However, since certain provisions of the Pro Forma 
contract appear to require clarification or correction, the undersigned offers the 
following interpretations: 

(A) The cost of insurance coverage as contained in Article IX of the Special 
Provisions has been included in the above prices. However, the coverage for 
War Risk Builder’s Risk Insurance is only to the extent that such insurance is 
now commercially available and is subject to change in rates or cancellation 
in the event of changes in world conditions. Such change in rates shall be 
handled pursuant to Article 4 of the General Provisions and in the event of 
eancellation of insurance by the Underwriters, the undersigned would have to be 
relieved of all liability covered in such policies. 

(B) In connection with Article 7 of the General Provisions the undersigned 
believes that with respect to any item of material furnished by the Owner or 
the Board, the Owner and/or the Board should be excused only for those delays 
which are beyond their control or the control of any agency or instrumentality 
of the United States. 


ome 
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(C) In connection with Article 8 of the General Provisions the undersigned 
understands it is the Board’s intent that all the contract work shall be per- 
formed in compliance with the requirements in effect one month prior to the 
date of opening of bids of (1) the American Bureau of Shipping and (2) all 
Governmental and other agencies having jurisdiction over the contract work as 
and to the extent provided in the Plans and Specifications. 

(D) In connection with the last sentence of Article 35 of the General Provisions 
the undersigned believes that the rights of any party to dispute any change 
settlement should not apply subsequent to adjudication of the change involved. 
[Italics supplied. ] 


In your submission, you invite attention to the statement in the 
bid that the prices “are based on the Pro Forma Contract,” and sug- 
gest that the further statement that the bidder “offers the following 
interpretations” could be construed to mean that the bid is conditioned 
upon the acceptance of the “interpretations,” or, on the other hand, 
could be construed merely as “suggested interpretations” which are 
not conditions of the bid. 

Unquestionably, paragraph (A) of the conditions not only would 
provide an escalation covering the potential increase in insurance 
premiums, but also would limit the liability of the contractor in the 
event of cancellation of insurance by the underwriters. You express 
the opinion that since this interpretation by the bidder of Article 
IX is in conflict with the provisions of that Article, it could have 
the effect of increasing the contract price. We concur in this opinion 
for the reason, as stated by you, that Article IX of the Special 
Provisions requires the contractor to carry War Risk Insurance on 
the vessel, and the premium cost of such insurance is a cost of the 
contractor included in the contract price. Furthermore, no provi- 
sion is contained in the contract for an adjustment in the contract 
price in the event the premiums are increased by the underwriters. 

We agree with your view that the bidder’s “interpretation” of 
Article 7 of the General Provisions, as set forth in paragraph (B), 
limits such extensions to delays beyond the control of the Owner or 
the Board, or beyond the control of any agency or instrumentality 
of the United States, and thereby eliminates from the referred-to delay 
provisions of Article 5 of the General Provisions of the contract de- 
lays caused by the Owner, the Board, or by any agency or instru- 
mentality of the United States, Government priorities or intervention 
by or delays, civil, naval or military authorities and also delays of 
subcontractors. Hence, this elimination of delays of subcontractors 
is not in accord with the contract provisions and, obviously, could 
have the effect of increasing the contract price. 

With respect to paragraph (C), we concur in your conclusion that 
an attempt to place a thirty-day limitation upon the requirements 
of all Government and other agencies having jurisdiction over the 
contract work, such as potential additional requirements of the United 
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States Coast Guard, Public Health Service and Federal Communica- 
tions Commission, is in direct conflict with Article 8(a) of the Gen- 
eral Provisions and, accordingly, should be regarded in no other 
light than an attempted escalation provision covering such require- 
ments, should they be determined within less than thirty days prior 
to or after the opening of bids. 

While, as suggested by you, the bidder’s paragraph (D) probably 
would not affect the contract price, it nevertheless is not in accord 
with Article 35 of the General Provisions, compliance with which 
was required by all bidders without deviation. Hence, in this Fe- 
gard, we consider the offer at variance with the invitation. 

The bidder’s statement in paragraph 4 of its bid that certain pro- 
visions of the Pro Forma contract require “clarification” or “cor- 
rection” can only mean, in our opinion, that it is proposing changes 
or modifications in those provisions and that its so-called “interpre- 
tations” represent its proposed changes or deviations from the ad- 
vertised specification. We have held that a deviation from advertised 
requirements is material if it goes to the substance of the bid so as to 
affect either the price, quantity, or quality of the articles offered, and, 
therefore, is prejudicial to the rights ef other bidders. 30 Comp. 
Gen. 179; 31 zd. 660; 33 id. 421. It clearly appears that the changes 
in the contract terms proposed by the bidder in the present matter 
are, as heretofore indicated, of such substance as to affect the contract 
price. To accept the bidder’s proposal under the circumstances mani- 
festly would be unfair to those bidders who have not similarly qual- 
ified their bids, and would result in a frustration of the apparent 
intent of sections 504 and 505 of the Merchant Marine Act, 1936, 
as amended, 46 U. S. C. 1154 and 1155, that the procurement of 
competitive bids be conducted upon an equal basis and that award 
be made to the lowest responsive bidder. 

We, therefore, conclude that the bid submitted by Bethlehem- 
Sparrows Point Shipyard, Inc., is not responsive to the invitation. 
Since in our view, the changes proposed by the company are material, 
they may not be waived. 


[B-134187] 


Contraets—Warranties—Notice — Delay — Uniform Sales 


Act 


A contractor who, nine months after delivery, reinspection and payment in full, 
is notified that the supplies did not conform to the warranties in the purchase 
order may not be regarded as having received a notice of the breach of warranty 
by reason of his presence at the time of reinspection and a nine months’ delay 
in giving actual notice is so clearly unreasonable under the Uniform Sales 
Act, which is in effect in the state where the contract was executed and per- 
formed, as to preclude the Government from asserting a claim for damages 
for breach of warranty. 


rs 
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To the Secretary of the Air Force, December 18, 1957: 


Reference is made to a letter dated October 14, 1957, from the 
Chief, Claims Division, Office of The Judge Advocate General, De- 
partment of the Air Force, to the Claims Division of our Office, with 
enclosures, reference AFCJA-13, requesting our opinion as to 
whether the United States has a valid claim against R. S. Anderson 
& Company for breach of warranty as to supplies furnished under 
purchase order No. FH 8904-55, dated November 9, 1954. 

The purchase order, issued by Headquarters, Quartermaster Mar- 
ket Center System, U. S. Army, Chicago, Illinois, to R. S. Anderson 
& Company, Clinton, Missouri, called for the furnishing and delivery 
of 6,000 pounds of ready-to-cook frozen whole fryer chickens to 
Chanute Air Force Base, Illinois. 

The purchase order provided for U. S. Department of Agriculture 
inspection of the chickens during processing and packing, including 
inspection for wholesomeness, at the contractor’s plant in Clinton, 
Missouri, and for further inspection at destination. 

Paragraph 5 (d) of the General Provisions of the purchase order 
provided that final inspection and acceptance of the supplies would 
be conclusive except as regards latent defects, fraud, or such gross 
mistakes as amount to fraud. However, paragraph 29 of the Addi- 
tional General Provisions provided as follows: 

29. FEDERAL FOOD, DRUG AND COSMETIC ACT 

The provisions of the Federal Food, Drug and Cosmetic Act and regulations 
thereunder, including labeling requirements, shall be complied with, and shall 
govern the rights and obligations of the parties insofar as applicable, whether 
or not the products to be delivered hereunder are shipped in interstate com- 
merce and whether or not provided for in specifications. The fact that 


products have been inspected and passed or accepted shall net act as a waiver 
of this requirement. 


The lot of 6,068 pounds of chickens delivered to Chanute Air 
Force Base under the purchase order was inspected at the contractor’s 
plant by a Department of Agriculture inspector during processing 
and packing and accepted for shipment as meeting contract require- 
ments. The inspector’s report shows that the chickens left the plant 
en route to destination in the contractor’s truck, properly packed 
and iced, on November 23, 1954. An inspection and receiving report 
dated November 26, 1954, signed on behalf of an inspector for the 
Veterinary Corps of Chanute Air Force Base, shows that the chickens 
arrived at the Base on November 24. This report certifies that the 
chickens were inspected by the inspector involved, or under his super- 
vision, and that “They conform to contract and have been accepted.” 

The record indicates that 5,435 pounds of the chickens were issued 
to the Food Service Cutting Plant of the Base on the same day, 
November 24, in order that they might have the customary time for 
gradual thawing and processing (cutting) with a view to serving 








414 DECISIONS OF THE COMPTROLLER GENERAL [37 


them to troops on November 29. The remainder of the chickens, 
which consisted of 11 boxes, or approximately 633 pounds, was held 
in cold storage. 

In the course of cutting and preparing, the chickens were found 
to possess a bad odor; the master sergeant in charge notified a repre- 
sentative of the Base Veterinary Corps; and at the latter’s recom- 
mendation, the chickens were not issued to mess halls but were held 
for inspection by the Base Veterinarian. On November 30, the Base 
Veterinarian conducted an inspection and found the processed 
chickens to be sour and deteriorated, with some showing deep bruises. 
The contractor was advised orally on December 1 of the results of 
this inspection, and all of the chickens which had not been left in 
cold storage were destroyed on December 2. On December 3, six 
boxes (347 pounds) of the chickens remaining in cold storage were 
thawed and reinspected in the presence of Mr. R. S. Anderson 
representing the seller. As quoted in a letter dated December 16, 
1954, from the U. S. Department of Agriculture, Agricultural Mar- 
keting Service, Poultry Inspection Service, Chicago, Illinois, to the 
Quartermaster Inspection Service Command, Headquarters Market 
Center U. S. Army, Chicago, the report of the reinspection listed 
the following defects: 


“Contamination from crop content: 
No. 1—Crop area and neck skin—72 birds. 
No. 2—Gizzards—147. 
No. 3—Body cavity—42 birds. 
Contaminated by fecal matter—2 birds. 
Contaminated by fecal matter—2 giblet wrappers. 
“The following conditions were also noted : 
No. 1—Feathers on neck skin at point where head was removed—24 birds. 
Also loose feathers and hair on several birds examined. 
No. 2—Livers not properly trimmed and bile sac not properly removed— 
13 birds. 
No. 3—Sex glands not properly removed—18 birds. 
No. 4—Tracheas not removed—S8 birds. 
No. 5—Gizzard lining only partly removed—1 bird. 
No. 6—Green struck slight in area of vent—2 birds.” 


In a letter dated December 11, 1954, addressed to the contracting 
officer, Mr. Anderson states that he left the inspection proceeding 
before it was over because he did not believe it was being handled 
properly. With reference to the question of whether the shipment 
of chickens was in a spoiled condition when they were delivered to 
the Base, he states: 





* * * Upon my arrival home, I asked my driver Mr. Emmet Adkins who 
delivered that order, if he had noticed anything about the way it was handled 
and he informed me he had. He said the entire order was taken off the truck, 
was put on skids and pushed into this very warm, steamed kettle room instead 
of going into the freezer. He thought it was strange at the time that the poultry 
would be put into that room unless they were going to use it the following day, 
which was Thanksgiving. It appears to me that if there was a question of 
spoilage, that the burden is on the Chanute Base. Unless the poultry was to 
be used the following day, which was Thanksgiving, it should never have been 
put into this hot room. 
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The letter concludes with a demand by the contractor that payment 
be made for the chickens at the full contract price. 

The contracting officer referred the matter to the Chief Counsel, 
Headquarters, Quartermaster Market Center System, for an opinion 
as to the Government’s rights therein and was advised that inasmuch 
as the chickens had been finally inspected and accepted by the Gov- 
ernment on November 24, 1954, no legal basis on which to deny pay- 
ment therefor existed, in view of the provisions of paragraph 5 (d) of 
the General Provisions, unless the defects in the chickens as disclosed 
by the report of inspection made on December 3, 1954, could be con- 
sidered latent defects, or unless fraud, or such gross mistakes as amount 
to fraud, were existent. On the basis of this opinion and of his con- 
clusion that no fraud or latent defects were involved, the contracting 
officer, on or about December 16, 1954, caused payment to be made 
to the contractor for the shipment of chickens at the contract price. 

In August, 1955, the Food and Drug Administration sampled and 
tested the 5 boxes (288 pounds) of chickens which was all that remained 
of the shipment and which had been kept in cold storage. By letter 
of September 7, 1955, that agency advised that the lot sampled did 
not conform to the requirements of the Food, Drug and Cosmetic 
Act, 21 U.S. C. 301. The contractor was advised of this by letter of 
September 14, 1955, and refund of the amount of $2,240.77, which had 
been paid for the supplies, was demanded. The contractor has re- 
fused to make the requested payment, or to pay any amount. 

In view of the provisions of paragraph 5 (d) of the General Pro- 
visions and the administrative determinations with respect to the 
nature of the defects in the chickens and the absence of fraud, which 
appear to be reasonably supported by the record, the Government is 
clearly precluded from asserting a claim against the contractor on 
account of the defective supplies unless it can be established under 
paragraph 29 of the Additional General Provisions, supra. Since 
this paragraph constituted a warranty on the part of the contractor 
that the chickens to be furnished under the purchase order would con- 
form to the provisions of the Federal Food, Drug and Cosmetic Act 
and regulations thereunder, any right to damages which may have 
accrued to the Government as a result of the failure of the chickens 
to so conform is governed by the general or applicable statutory law 
relating to warranties. 

In the instant case, the contract was entered into and performed 
in the State of Illinois and therefore the laws of that jurisdiction— 
insofar as they do not conflict with Federal law or statute—are for 
application in determining the rights of the parties. Fire Association 
of Philadelphia v. Allis Chalmers Mfg. Co., 129 F. Supp. 335; United 
States v. H. R. Henderson & Company, 126 F. Supp. 626; Cudahy 
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Packing Co. v. Narzisenfeld, 3 F. 2d 567; Norwood Lumber Corn. v. 
McKean, 153 F. 2d 753. The Uniform Sales Act has long been in 
effect in Illinois. Section 49 of the Act, as set forth in section 49, 
Ch. 12114, Smith-Hurd Illinois Annotated Statutes, provides as 


follows: 

Acceptance does not bar action for damages. 

In the absence of express or implied agreement of the parties, acceptance of 
the goods by the buyer shall not discharge the seller from liability in damages 
or other legal remedy for breach of any promise or warranty in the contract to 
sell or the sale. But, if, after acceptance of the goods, the buyer fait to give 
notice to the seller of the breach of any promise or warranty within a reasonabie 
time after the buyer knows, or ought to know of such breach, the seller shall not 
be liable therefor. [Italics supplied. ] 


The necessity of complying with the notice requirement of the 
above section in order to preserve the Government’s right to claim 
damages for breach of warranty has been recognized by the Federal 
courts. United States v. American Radiator & Stand. San. Corp., 115 
F. Supp. 422; United States v. Dewart Milk Products Co.,9 F. 2d 705; 
Champlin v. United States, 297 F. 503. 

As to the Government’s knowledge of the breach, it is stated in 6th 
endorsement of February 12, 1957, from Headquarters Military Sub- 
sistence Supply Agency to the Quartermaster General, that the “de- 
fects found on 3 December 1954 were identical to those found in 
another inspection on which the Food and Drug Administration de- 
termined the supplies to be adulterated.” Thus, when the Government 
made its first demand upon the contractor under the warranty, it 
had been in possession of the basic facts on which it relied to establish 
its claim for a period of more than 9 months. 

In a memorandum opinion submitted in the matter by the Staff 
Judge Advocate, Air Material Command, dated April 22, 1947, the 
Judge Advocate reaches the conclusion that Mr. Anderson’s presence 
at the inspection which took place on December 3, 1954, was sufficient 
notice to the contractor. However, as indicated above, Mr. Anderson 
was only present during the inspection of the first 25 or 30 chickens 
in the let tested, during which time he is stated to have remarked 
that he could not see much wrong with the chickens. On December 1, 
Mr. Anderson had received telephonic advice that the 5,435 pounds 
of chickens processed for cooking had been found to be in a spoiled 
condition after thawing out. When he came to Chanute Air Force 
Base on December 3, for the scheduled reinspection, he can only have 
been under the impression that the question at issue was whether or 
not the shipment of chickens was in a spoiled condition when re- 
ceived at destination. His letter of December 11, 1954, shows that 
he considered this to be the only issue of any consequence which had 
been raised, for the whole letter is devoted to refuting the allegation 
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that the chickens were spoiled when delivered. Since the contracting 
officer did not reply to the allegations of fact set forth in the con- 
tractor’s letter and the shipment of chickens was subsequently paid 
for in full, the contractor had every reason to believe that the dispute 
as to who was responsible for the spoilage in the chickens had been 
resolved in its favor and that the contracting agency had no further 
complaint with respect to the supplies. The report of inspection made 
on December 3, 1954, does not state that any of the chickens were 
found to be in a spoiled or deteriorated condition, which suggests that 
the contractor may have been right in contending that it was in no way 
responsible for the spoiled condition of the 5,435 pounds of chickens 
which were processed for cooking. 

On the basis of the facts in the case, we are of the opinion that the 
contractor may not properly be said to have received notice of the 
Government’s claim prior to receipt of the demand letter of September 
14, 1955. Under the circumstances, we think the delay involved was 
so clearly unreasonable as to preclude the Government from asserting 
the claim in question. See United States v. Dewart Milk Products Co., 
300 F. 448, reversed on other grounds, 9 F. 2d 705; United States v. 
American Radiator & Stand. San. Corp., 115 F. Supp. 422; 42nd Street 
Fotoshop v. United States, 137 F. Supp. 313; Cudahy Packing Co. v. 
United States, 75 F. Supp. 239. 


[B-134339] 


Contracts—Civil Defense Purposes—Loan Guaranty Eligi- 
bility—National Defense 


In the absence of any evidence of a Congressivnal intent to exclude. civil defense 
activities from the definition of national defense in section 702 (d) of the De- 
fense Production Act Amendments of 1953, 50 U. S. C. App. 2152, contracts for 
the purchase of equipment for stockpiling for civil defense may be regarded as 
contracts for the national defense and eligible for guaranty loans under 50 
U.S. C. App. 2153. 


To the Administrator, General Services Administration, December 


18, 1957: 


Reference is made to your letter of November 5, 1957, requesting 
our views as to the eligibility of certain loans for guaranty by the 
General Services Administration under section 301 of the Defense 
Production Act of 1950, as amended, 50 U. S. C. App. 2091. 

Section 301 of the Defense Production Act, as implemented by sec- 
tions 301 and 302 of Executive Order No. 10480 of August 18, 1953, 
50 U. S. C. App. 2153 note, authorizes the General Services Adminis- 
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tration to guarantee financing institutions against loss on loans made 
for the purpose of financing 


* * * any contractor, subcontractor, or other person in connection with the 
performance of any contract or other operation deemed by the guaranteeing 
agency to be necessary to expedite production and deliveries or services under 
Government contracts for the procurement of materials or the performance of 
services for the national defense. [Italics supplied.] 


The contracts involved are for the procurement by G. S. A. of substan- 
tial quantities of dosimeters and related equipment used in determin- 
ing the extent of radiation exposure. Such supplies are being pur- 
chased for the Federal Civil Defense Administration for stockpiling 
in warehouses around the country for distribution to civil defense 
agencies in the event of an attack. 

The doubt as to the eligibility for guaranty of loans to the contractor 
arises from the change in definition of the term “national defense” 
which was made by the 1953 amendments to the Defense Production 
Act. Theretofore, national defense was defined by section 702 (d) of 
the act, 50 U.S. C. App. 2152, as follows: 

(d) The term “national defense” means the operations and activities of the 
armed forces, the Atomic Energy Commission, or any other Government depart- 
ment or agency directly or indirectly and substantially concerned with the na- 


tional defense, or operations or activities in connection with the Mutual Defense 
Assistance Act of 1949, as amended. 


By the Defense Production Act Amendments of 1953, 67 Stat. 130, 
section 702 (d),50 U.S. C. App. 2152, was amended to read as follows: 
(d) The term “national defense” means programs for military and atomic 


energy production or construction, military assistance to any foreign nation, 
stockpiling, and directly related activity. 


The legislative history shows clearly the intent of Congress to make 
the amended definition of “national defense” more restrictive. See 
Senate Report No. 138, 83rd Congress, Ist session, p. 6; House Report 
No. 516, 83rd Congress, 1st. session, p. 3; House Report No. 571, 83rd 
Congress, Ist session, pp. 12-13; House Report No. 694, 83rd Congress, 
1st session, pp. 5-6; Congressional Record, May 13, 1954, Vol. 99, Part 
4, pp. 4863-64; id. May 19, 1953, pp. 5091-92; zd. June 9, 1953, Part 5, 
pp. 6258-59. 

Congressional debate on the matter indicates that the principal rea- 
son for the restriction was to limit preferential priorities and alloca- 
tions on scarce materials to firms more directly concerned with national 
defense. The possibility that a more restrictive definition of the term 
“national defense” might have unintended results was pointed out by 
Senator Capehart as follows (Cong. Record, May 13, 1953, pp. 4863- 
64): 


The proposal to alter the definition of the term “national defense” in section 
702 of the Defense Production Act is dangerous, 
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The eutire act is expressly intended to provide for the national! defense, and 
the yarious powers it gives the President must be used by him in the interests of 
the national defense. Thus, any change in the definition of the basie term “na- 


: 


tional defense” may limit or destroy the usefulness of virtually the entire statute. 
* * H * * * - 


* * * If the Congress does not want the President to use the prierities and 

allocation authority to aveid defense-created hardship in the civilian economy, 
for example, that limitation should appear in a substantiye provision of the act. 
It is not possible to be certain about the effects which a change ina basic defini- 
tion may have, and some of those effects may be far from the intent of the Con- 
gress. 
The question now presented demonstrates the accuracy of Senator 
Capehart’s comments. No indication has been found in the legislative 
history that the Congress had any intention to exclude civilian defense 
activities from the concept of national defense. On the other hand, 
no specific support can be found for a contrary intent. 

As stated in your letter, there seems tobe —wuestion that “national 
defense” under the Defense Production Act prior to the amendment of 
section 702\(d) thereof included “civil defense” under the Federal 
Civil Defense Act, 50 U.S. C. 2251 note. And it well may be argued, 
as you state, that the Congress could not have intended to exclude 
civil defense of our own people from a definition which specifically 
includes military assistance to any foreign nation. 

A further argument advanced in your letter is that many FCDA 
contracts are for the procurement of survival supplies, protection 
equipment, and other materials to be stored in warehouses scattered 
about the country for distribution to civil defense agencies in the 
event of attack. Section 3 (b) of the Federal Civil Defense Act, 50 
U.S. C. App. 2252 (b), which defines “civil defense,” includes within 
that term “the procurement and stockpiling of necessary materials and 
supplies.” [Italics supplied.] Since the amended definition of “na- 
tional defense” under the Defense Production Act specifically includes 
stockpiling, it is suggested that this term may have been intended to 
include stockpiling under the Federal Civil Defense Act, as well as 
under the Strategic and Critical Materials Stock Piling Act, 50 U.S.C. 
98. 

While the matter is not entirely free from doubt, we do not believe 
it was intended by the Congress in enacting the definition of “national 
defense” now contained in section 702 (d) of the Defense Production 
Act to preclude the applicability of section 301 of that act to contracts 
of the type presently under consideration. In the absence of any indi- 
cation of such an intent, it is our opinion, for the reasons set forth 
in your letter, that the contracts in question are eligible for guaranteed 
loans. 

The file forwarded with your letter is returned herewith. 
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[B-134165] 


Bidders—Qualifications—Experience—Restrictive 


An invitation which provides that failure of the bidder to submit information 
concerning installation of equipment of equal or greater capacity at three instal- 
lations will be reason for disqualification is not restrictive so as to make an award 
under such an invitation invalid. 


Under an invitation which provides that failure of the bidder to submit informa- 
tion concerning experience will be reason for disqualification, a reasonable inter- 
pretation is that the contracting agency does not have an option to determine 
whether a bid not meeting the experience requirement may be considered for 
award but that failure to submit such information requires rejection of the bid. 


To A. Belanger & Sons, Inc., December 19, 1957: 


Further reference is made to your letter of October 18, 1957, pro- 
testing the award of a contract to another bidder for the air condi- 
tioning of the United States Post Office, Courthouse and Custom House 
at Key West, Florida. 

The invitation for bids in connection with the project designated as 
No. CR4-1712 was issued on August 26, 1957. Section 13-25 of the 
invitation required that the refrigerating machines to be installed 
have a minimum capacity of 200 tons. Section 4-12 of the invitation 
required that the successful contractor be experienced in the installa- 
tion and servicing of air conditioning systems at least equal in size 
to the type required under the invitation and that such experience 
include a period of time not less than five years prior to time of bid. 
Section 4-13, as amended, provided : 

4-13. The contractor shall submit with his bid a minimum list of 3 installations 
of a refrigeration tonnage equal to or larger than the size of the compressor 
herein specified which have been installed by the bidding company, corporation, 
or partnership with its own or their own organization and not by or through a 
subcontractor, and which have been in successful operation for a minimum of 
2 cooling seasons giving name, location and name of operating engineer. Failure 
to have made the 3 installations required as aforesaid will be reason for dis- 


qualification and consideration shall be given to next lowest bidder for award 
of contract. 


Bids received in response to the invitation were as follows: 


5 Bi Dink ccndndcnnccteenmuiemsminmnsntininiin $214, 370. 00 
eee ne Or Ce OBE cnet ire cctticwticecaensnncenen 221, 611. 00 
3. Standard Plumbing & Heating Company__-.--..----------..-. 2. 223, 333. 00 
4. Harper Plumbing & Heating Company, Inc_.-----------------_ 258, 080. 00 


With your low bid you submitted a list of three installations success- 
fully completed by your firm in accordance with section 4-13 quoted 
above. The largest of these installations, however, was only 170 tons 
and it was, therefore, determined that the provisions of the cited 
section were not met since the 170 ton installation could not be con- 
sidered equal to or larger than the installation required under the 
invitation. After further correspondence, it was determined that your 
firm had completed only one installation which met the stipulated 
experience requirements, This was insufficient under the terms of the 
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invitation and, therefore, your bid was rejected and award was made 
to the second low bidder whose experience met the requirements listed 
in the invitation. 

You contend that the award should have been made to your firm as 
low bidder since your record and financial rating established you as a 
responsible bidder. You also contend that section 4-13 is restrictive 
in that the clause “allows a latitude, inasmuch as they can use this 
instrument if desired to disqualify a contractor but it is not a manda- 
tory clause as they now claim.” It appears that you have specific 
reference to the last sentence of section 4-13 which provides that 
failure to meet the experience requirements “will be reason for 
disqualification.” 

The statutes governing public procurement through formal adver- 
tising have been interpreted to permit award only to the responsible 
bidder submitting the lowest responsive bid. The determination of 
responsibility is a matter for the contracting agency and is not within 
the jurisdiction of our Office. It has consistently been held that upon 
a proper determination by the administrative agency that the interests 
of the Government would thereby be served, the invitation may 
properly require as a condition of eligibility for award specific expe- 
rience requirements in a specialized field. See, for example, 35 Comp. 
Gen. 161; 26 Comp. Gen. 676; 20 Comp. Gen. 862, 865. The purpose 
of provisions such as section 4-13 is to facilitate the determination of 
responsibility by the contracting agency and those provisions have 
been held not to be restrictive in the sense that the validity of an award 
under an invitation containing that kind of provision would be ad- 
versely affected. B-117106, November 16, 1953, and B-75512, May 18, 
1948. Accordingly, we must conclude that inclusion of section 4-13 
in the invitation did not render the invitation for bids invalid. 

One of the chief purposes of the statutes requiring that publie pro- 
curement be made under competitive bid procedures is to permit full 
and free competition. United States v. Brookridge Farm, 111 F. 2d 
641. It is apparent that specific experience requirements would limit 
full and free competition unless applied equally to all bidders. It may 
be that the last sentence of section 4-13 could be construed as you sug- 
gest, i. e., that failure to submit the required information would not 
necessarily result in a rejection of the bid. Nevertheless, had it been 
the administrative intention to so interpret the provision, the word 
“may” should more properly have been employed in place of the word 
“will.” The use of “will” indicates that the failure to have made in- 
stallations of the type described would, per se, establish a reason for 
rejection of the bid. As stated previously, the statutes governing 
public procurement under competitive bid procedures require that an 
award be made only to a responsible bidder submitting the lowest 
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responsive bid. We do not think that such requirement can be inter- 
preted to leave to the contracting agency an option to determine 
whether a bid not meeting a material requirement of the invitation may 
nevertheless be considered for award. In our opinion, therefore, the 
more reasonable interpretation of the sentence (and the interpretation 
intended and previously applied in similar instances by the General 
Services Administration) is that the failure to meet the experience 
qualifications will result in rejection of the bid. 

In accordance with the foregoing, we must conclude that the 
rejection of your bid in this instance was proper. 


[B-134346] 


Civilian Employees — Employment by International 
Agency—Lump-Sum Leave Payments 


An employee who leaves his Government position to enter the employ of the 
International Atomic Energy Agency is regarded as having been separated from 
the service within the meaning of the lump-sum leave act of December 21, 1944, 
5 U. 8. C. 61b, which requires payment for accumulated and current annual er 
vacation leave, and there is no authority under the Intervational Atomic Energy 
Agency Participation Act of 1957 for the promulgation of a regulation which 
would permit such employees to retain their accumulated and current annual 
leave. 


To the Chairman, United States Civil Service Commission, Decem- 


ber 20, 1957: 


On December 6, 1957, you requested our decision construing section 
6 (c) of the International Atomic Energy Agency Participation Act 
of 1957, 71 Stat. 455, 22 U. S. C. 2025 (c). The specific question 
presented is quoted from your letter as follows: 

Does section 6 (c) of the International Atomic Energy Agency Participation 
Act authorize a regulation permitting the retention of accumulated and current 
accrued annual leave by officers and employees who leave the Federal service 


to enter the employ of the International Atomic Energy Agency under section 
6 of that Act? 


Section 6 (c) is as follows: 

The President is authorized to prescribe such regulations as may be necessary 

to carry out the provisions of this section and to protect the retirement, in- 
surance and such other civil service rights and privileges as the President may 
find appropriate. 
Section 6 (c) authorizes the President to prescribe regulations neces- 
sary to carry out the provisions of section 6, 22 U. S. C. 2025. It 
does not, however, authorize the promulgation of regulations which 
would modify or otherwise be inconsistent with the other provisions 
of section 6. In pertinent part section 6 reads as follows: 

Notwithstanding any other provision of law, Executive order or regulation, 
a Federal employee who, with the approval of the Federal agency or the head 
of the department by which he is employed, leaves his position to enter the 


employ of the Agency shall not be considered for the purposes of the Civil 
Service Retirement Act, as amended, and the Federal Employees’ Group Life 
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Insurance Act of 1954, as amended, as separated from his Federal position 
during such employment with the Agency but not to extend beyond the first 
three consecutive years of his entering the employ of the Agency: * * * 


The basic question involved is whether an employee who leaves 
his Government position to enter the employ of the International 
Atomic Energy Agency in accordance with section 6 is separated 
from his Federal position within contemplation of the act of De- 
cember 21, 1944, 58 Stat. 845, 5 U. S. C. 61b. That act provides 
that when any civilian officer or employee is separated from the 
service “he shall be paid compensation in a lump sum for all accumu- 
lated and current accrued annual or vacation leave to which he is 
entitled under existing law.” 

Our view is that a separation within contemplation of the act of 
December 21, 1944, occurs when an employee leaves his Government 
position for the purposes specified in section 6 of the International 
Atomic Energy Agency Participation Act of 1957. At that time 
there is a separation in fact. No longer is the employee working for 
the United States Government but rather for the International 
Atomic Energy Agency. A new employer-employee relationship is 
established. The fact that such an employee is given reemployment 
rights if he applies for restoration to his former Government posi- 
tion within the period of time specified in section 6 further supports 
the view that a separation in fact occurs. 

It is true that the section provides that for purposes of the Civil 
Service Retirement Act, as amended, 5 U. S. C. 2251 et seq., and 
the Federal Employees’ Group Life Insurance Act of 1954, as 
amended, 5 U. S. C. 2091 e¢ seg., such an employee shall not be re- 
garded as separated from his Government position for a period not 
to extend beyond the first 3 consecutive years of his entering the 
employ of the Agency. However, section 6 contains no similar pro- 
vision concerning the act of December 21, 1944, and we cannot pre- 
sume that a separation does not occur for purposes of that act. We 
have examined the legislative history of section 6 and nowhere have 
we found any clear indication of a legislative intent that an employee 
leaving his Government position te enter the employ of the Inter- 
national Atomic Energy Agency, as provided in that section, should 
be regarded as continuing in his Government position for purposes 
of the act of December 21, 1944. The significance of the omission of 
any reference to annual leave i in the legislative history is pointed up 
by the express reference, on page 4 of the House report, to the Presi- 
dent’s authority to regulate regarding the recrediting of sick leave. 
We therefore hold that the mandatory provisions of the act of De- 
cember 21, 1944, require a lump-sum leave payment in the case of an 
employee leaving his Government position to enter the employ of 
the International Atomic Energy Agency in accordance with section 
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6, and that a regulation permitting an employee to retain his annual 
leave upon such a separation would contravene the provisions of the 
December 21, 1944, act. 


[B-134443] 


Military Personnel—Philippine Scouts—Parole Time Bene- 
fits—Effective Date 


The benefits provided by the act of August 29, 1957, which amended the Missing 
Persons Act, 50 U. S. C. App. 1002(b), for Philippine Scouts, who were paroled 
prior to termination of the Japanese occupation of the Philippine Islands and 
who did not join the guerrilla forces or participate in other anti-Japanese activi- 
ties, entitle members of the uniformed services now on active duty or members 
who have been discharged to qualify by reason of the service credit for parole 
time to retirement and retired pay provided that there is no valid determination 
under the Missing Persons Act which would show voluntary participation with 
or for the Japanese government to bring them within the prohibition against 
receipt of benefits and provided that the initial determination had placed them 
in a casualty status. 


The benefits for Philippine Scouts provided by the act of August 29, 1957, which 
amended the Missing Persons Act, are expressly made effective from September 
8, 1939, and, therefore, a person who has been discharged from the service and 
who would have been qualified for retirement by including the credit for parole 
time as a Philippine Scout may now be placed on the retired list retroactive to 
the date of discharge and in accordance with the Uniform Retirement Date 
Act of 1930, 5 U. S. C. 47a. 


Philippine Scouts who are in receipt of retired pay may, by reason of the benefits 
provided by the act of August 29, 1957, which amended the Missing Persons 
Act, have the Philippine Scout parole time credited for increased retired pay. 


Lump-sum jeave benefits which have accrued to members of the Philippine 
Scouts solely by virtue of act of August 29, 1957, which amended the Missing 
Persons Act to provide benefits for parole time, are not precluded by the time 
limitation in the Armed Forces Leave Act of 1946, and additional amounts may 
be paid if claim is made within three years after August 29, 1957. 


To the Secretary of the Army, December 20, 1957: 


You have requested by letter of November 19, 1957, decision on 
several questions concerning the provisions of subsection 2(b) as 
added to the Missing Persons Act by Public Law 85-217, act of 
August 29, 1957, 71 Stat. 492, 50 U.S. C. App. 1002(b). 

The enclosure received with your letter is a discussion outlining the 
purpose of new subsection 2(b), namely, to equalize benefits for 
those members of the Philippine Scouts who were paroled prior to 
the termination of the Japanese occupation of the Philippine Islands 
in World War II and who did not join guerrilla forces or participate 
in other anti- Japanese activities with those members of the Philippine 
Scouts who did so participate subsequent to their parole or who 
remained as prisoners of the Japanese. It is explained in the dis- 
cussion that in accordance with a policy established in 1945 the 
Department of the Army considered each Philippine Scout case in- 
dividually under the Missing Persons Act with respect to the military 
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status of the individual concerned during the period of the Japanese 
occupation and that if adequate evidence indicated the individual had 
been subjected to undue restraint, deprivation, or hardship as a result 
of his military status as a Philippine Scout, a determination of casu- 
alty status was made entitling such individual to the benefits pre- 
scribed in the Missing Persons Act for the period involved irrespective 
of whether the individual in question had been paroled. 

Individuals who had voluntarily joined guerrilla units or engaged 
in other anti-Japanese activities were determined to have been in 
a “casualty” status under the Missing Persons Act with entitlement 
to full pay for the period of guerrilla service. Also, in those cases, 
the individuals were credited with such period of service for purposes 
of longevity, retirement, and retired pay and other benefits including 
social security wage credits. The discussion advances the view that 
while subsection 2(b) of the Missing Persons Act, quoted below, is 
silent as to the matter of retirement and retired pay, it “would appear 
that entitlement with respect to retirement and retired pay follows,” 
since the purpose of the law is to equalize benefits between the two 
groups of Philippine Scout personnel described above. 

The following questions concerning retirement and retired pay 
are presented: 


a. In the case of members now on active duty who, by receiving the service 
credit authorized by Public Law 85-217, supra, would qualify for retirement, 
is retirement and retired pay authorized at this time? 

b. May a person who has been discharged from the service and would have 
been qualified, by including the credit for parole time at the time of discharge, 
for retirement now be placed on the retired list with retired pay? 

ec. In the event of an affirmative reply to question b above, would the re- 
tirement and retired pay be authorized retroactive to the date of discharge, taking 
into consideration the Uniform Retirement Act of 1930 (46 Stat. 253, 5 U. S. C. 
47a)? 

d. Would Philippine Scouts who are now in receipt of retired pay be entitled 
to include the above service for the purpose of increasing retired pay? 

e. Should reply to question d be in the affirmative would the increase in retired 
pay be retroactive to the date of retirement? 


Subsection 2(b) of the Missing Persons Act as added by the act 
of August 29, 1957, 71 Stat. 492, provides as follows: 


Notwithstanding any other provision of law, such entitlement to pay and 
allowances shall not be denied, in the case of any member of the Philippine 
Scouts who was captured in the Philippine Islands by the enemy during World 
War II, solely on the ground that such member was paroled and permitted to 
return to his home and engage in civilian pursuits prior to the termination of 
the Japanese occupation of such islands. Claims of members of the Philippine 
Scouts for pay and allowances under this subsection (whether or not such 
claims have been presented and rejected or disallowed) may, until three years 
after the day of enactment of this subsection, be presented for consideration or 
reconsideration and payment under this subsection: Provided, That no claims 
shall be approved for payment if the claimant voluntarily participated with 
or for the Japanese Government, Japanese nationals, or others and performed 
actions or duties of a military nature hostile to the United States: Previded 
further, That except in the event of legal proceedirfgs, any person except the 
authorized representative of the American Red Cross, the American Legion, the 
Disabled American Veterans, and the Veterans of Foreign Wars, and such other 
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organizations as shall be approved by the Secretary of Defense, who shall 
hereafter, directly or indirectly, solicit, contract for, charge, or receive any 
fee or compensation for rendering assistance in the preparation, execution or 
filing of the necessary papers in any application for the pay and allowances 
authorized by this subsection shall be guilty of a misdemeanor, and each and 
every offense shall be punishable by a fine of not more than $500 or by im- 
prisonment at hard labor for not more than two years, or by both such fine 
and imprisonment. 


Section 2 of the amending act of August 29, 1957, 71 Stat. 494, 50 
U. S. C. App. 1002, provides that subsection 2 (b) of the Missing 
Persons Act shall be effective from September 8, 1939, and that the 
other amendments made to the Missing Persons Act by the 1957 law 
shall be effective from August 29, 1957. Hence, the phrase “such 
entitlement to pay and allowances” contained in subsection 2 (b) 
of the Missing Persons Act has reference to the provisions of sections 
2 and 9 of that act, 50 U. S. C. App. 1002 and 1009, in effect during 
the period of World War II and prior to the amendments made by 
the act of August 29, 1957. 

Section 2 (see 50 U.S.C. A., App. 1002) as amended April 4, 1953, 67 
Stat. 21, in pertinent part provided : 


Any person who is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a foreign country, 
captured by a hostile force, beleaguered or besieged shall, for the period he is 
officially carried or determined to be in any such status, be entitled to receive 
or to have credited to his account the same pay and allowances to which he was 
entitled at the beginning of such period of absence or may become entitled there- 
after * * * Provided, That such entitlement to pay and allowances shall not 
terminate upon expiration of term of service during absence * * * Provided 
further, That there shall be no entitlement to pay and allowances for any period 
during which such person may be officially determined absent from his post 
of duty without authority and he shall be indebted to the Government for any 
payments from amounts credited to his account for such period. 


Section 9 (see 50 U.S. C. A., App. 1009) as amended April 4, 1953, 
67 Stat. 21, insofar as herein pertinent, provided as follows: 


The head of the department concerned, or such subordinate as he may designate, 
shall have authority to make all determinations necessary in the administratien 
of this Act, and for the purposes of this Act determinations so made shall be 
conclusive as to death or finding of death, as to any other status dealt with by 
this Act, and as to any essential date * * *. Determinations are authorized 
to be made by the head of the department concerned, or by such subordinate as he 
may designate, of entitlement of any person, under provisions of this Act, to 
pay and allowances, including credits and charges in his account, and all such 
determinatiens shall be conclusive: Provided, That no such account shall be 
charged or debited with any amount that any person in the hands of a hostile 
force may receive or be entitled to receive from, or have placed to his credit by, 
such hostile force as pay, wages, allowances, or other compensation * * *, 
When circumstances warrant reconsideration of any determination authorized to 
be made by this Act the head of the department concerned, or such subordinate 
as he may designate, may change or modify a previous determination * * *, 


Under the express terms of subsection 2 (b) the entitlement of those 
members of the Philippine Scouts who were captured in the Philippine 
Islands by the enemy during World War II to pay and allowances as 
prescribed in the Missing Persons Act for persons in a casualty status 
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(missing, missing in action, interned in a foreign country, captured by 
a hostile force, beleaguered or besieged) may not be denied, solely on 
the ground that such members were paroled and permitted to retur, 
to their homes and engage in civilian pursuits prior to the terminatio1 
of the Japanese occupation of the Philippine Islands. It is thu 
apparent that subsection 2 (b) of the Missing Persons Act overcome: 
the effect of the otherwise conclusive “non-casualty” determinations 
made under authority of that act in the case of the Philippine Scout 
personnel in question where such determinations rested solely on the 
fact of parole and permission to return home and engage in civilian 
pursuits prior to termination of the Japanese occupation of the 
Philippine Islands. 

However, subsection 2 (b) further provides that ne claims for pay 
and allowances thereunder shall be approved for payment if the 
claimant voluntarily participated with or for the Japanese govern- 
ment, Japanese nationals, or others and performed actions or duties of 
a military nature hostile to the United States. A determination made 
pursuant to the authority of section 9 of the Missing Persons Act, or 
a change or modification of a previous determination made under that 
authority that a claimant voluntarily participated with or for the 
Japanese government, Japanese nationals, or others and performed 
actions or duties of a military nature hostile to the United States will 
preclude the individual concerned from receiving the benefits pre- 
scribed by subsection 2 (b). In the absence of a valid determination 
made under authority of the Missing Persons Act respecting such 
a status, those members of the Philippine Scouts who meet the require- 
ments and conditions specified in subsection 2 (b) must be granted and 
paid the pay and allowances to which they otherwise would have 
become entitled if the initial determinations made in their respective 
cases had placed them in a “casualty” status under that act. 

Therefore, based on the assumption that the first proviso of sub- 
section 2 (b), relating to voluntary participation with or for the 
Japanese government, etc., does not deprive a particular claimant of 
the benefits of that subsection, questions a and b are answered in the 
affirmative. 

Subsection 2 (b) was expressly made effective from September 8, 
1939, which is the effective date of the Missing Persons Act. Thus, it 
clearly appears that the provisions of subsection 2 (b) are to be 
accorded retroactive effect and the answer to question ¢ is in the 
affirmative. 

Question d is answered in the affirmative. See the answer to 
questions a and b above. 

The answer to question e also is affirmative. See answer to 
question c above. 
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In addition to the several questions concerning retirement and re- 
tired pay benefits, the answers to which are set forth above, a further 
doubt is stated to have arisen concerning the proper administration of 
the provisions of subsection 2 (b) as they relate to the benefits of the 
Armed Forces Leave Act of 1946, 37 U.S. C. A. 31a-38. The doubt is 
expressed as follows: 

In addition to the need for clarification of retirement and retired pay benefits, 
doubt exists as to the proper administration of the law as it pertains to certain 
other benefits which have arisen as the result of the enactment of Public Law 
85-217, supra. By authorizing pay for the period in question, it would appear 
that adjustments should be made in previous settlements for unused leave. The 
Armed Forces Leave Act of 1946, (60 Stat. 965), as originally enacted, provided 
that members of the Armed Forces who were discharged prior to 1 September 
1946 may be compensated for unused leave which had accrued to them incident 
to their service; and, for members remaining on active duty compensation was 
authorized for unused leave in excess of 60 days. The application for payment 
must have been made not later than 1 September 1947. This act was amended 
by Public Law 254, 80th Congress (61 Stat. 510) to extend the date for submitting 
applications to 1 September 1948. The final date for filing such applications was 
later extended to 30 June 1951 by Public Law 479, 81st Congress (64 Stat. 88). 
In the cases covered by Public Law 85-217, supra, settlement for unused leave 
was made, excluding any leave which would have been earned during the parole 
periods. In view of the time limit for the filing of applications as specified by 
Public Law 479, supra, doubt exists as to the propriety of effecting any adjust- 
ments in the settlements previously made. 


The final date for filing claim for settlement and compensation for 
military leave not taken prior to September 1, 1946 (but not to exceed 
the limitations on leave prescribed in the Armed Forces Leave Act of 
1946, 37 U. S. C. 32 note) was June 30,1951. See 37 U.S.C. A. 34 (a) 
and (b). Anexception to this appears in 37 U.S.C. A. 34 (a) wherein 
it is provided that in the case of the correction of a record in the cir- 
cumstances therein stated to show discharge under honorable condi- 
tions application may be made “within one year after the date on which 
such record is corrected,” or June 30, 1951, whichever is later. 

It is stated in the discussion above quoted that the leave settlements 
made in accordance with the provisions of the Armed Forces Leave 
Act of 1946 in the cases of those Philippine Scouts who are within the 
scope and purview of subsection 2 (b) of the Missing Persons Act 
excluded any leave credit which would have been earned during the 
period of parole. Thus, in view of the conclusiveness of valid “non- 
casualty” determinations made under authority of the Missing Persons 
Act the members of the Philippine Scouts concerned in those cases 
were not entitled to any further leave benefits under the Armed Forces 
Leave Act of 1946 and consequently would have had no basis upon 
which to present a claim for additional leave benefits prior to August 
29, 1957, date of enactment of subsection 2 (b) of the Missing Persons 
Act. In other words the present basis of entitlement of these mem- 
bers of the Philippine Scouts to any adjustment in their lump-sum 
leave settlements arises solely by virtue of the provisions of subsection 
2 (b) of the Missing Persons Act as added by the act of August 29, 
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1957. Since the right to such an adjustment did not accrue until Au- 
gust 29, 1957, it is our view that the time limit, June 30, 1951, for filing 
claims under authority of the Armed Forces Leave Act of 1946 is not 
properly for application in these cases. 

In that connection, it will be noted that subsection 2 (b) contains 
an express provision that any claims of members of the Philippine 
Scouts for pay and allowances due them under that statutory provision 
(whether or not such claims have been presented and rejected or dis- 
allowed) may be presented for consideration or reconsideration and 
payment until three years after August 29, 1957, date of enactment of 
that law. Accordingly, payment of amounts representing additional 
lump-sum leave payments to the extent otherwise due and payable in 
accordance with the provisions of the Armed Forces Leave Act of 
1946 and which have accrued to those members of the Philippine Scouts 
concerned solely by virtue of the provisions of subsection 2 (b) of the 
Missing Persons Act may be made if claim therefor is made within 
three years after August 29, 1957, date of enactment of subsection 2 (b). 


[B-131356] 


Overseas Employees—Leaves of Absence—Travel Time— 
Home Leave—Initial and Subsequent Periods of Eligibility 


Although the initial free travel time which overseas employees are entitled to 
incident to home leave may be granted at any time during the period of over- 
seas service, the second and subsequent free travel time periods may not be 
granted until after the expiration of 24 months from the date of the employees’ 
return overseas after each period of home leave. 


T¢é the Secretary of Defense, December 23, 1957: 


On October 31, 1957, the Assistant Secretary of Defense requested 
that we reconsider our decision of April 17, 1957, B-131356, 36 Comp. 
Gen. 722. In that decision we interpreted the phrase “The provisions 
of this subsection shall not apply with respect to more than one period 
of leave in any twenty-four month period,” contained in section 
203 (e) of the Annual and Sick Leave Act of 1951, Public Law 233, 
82nd Congress, 65 Stat. 680, 50 U. S. C. 2062 (e), to mean that an 
overseas employee does not again acquire free travel time eligibility 
incident to leave until after the expiration of a 24-month' period from 
the date of his return overseas after a period of such leave. 

The Assistant Secretary says that the reference to one period of 
leave “in any twenty-four month period” in Public Law 233, and in 
our decision of April 17, 1957, and in subsequent informal discussions 
with representatives. of our Office would indicate that for the initial 
period of service overseas the employee would not be required to 
serve a full 24-month period before being entitled to free travel time 
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for leave purposes. The Assistant Secretary says that had the statute 
intended that completion of a full 24 months of service would be 
required for subsequent tours overseas the wording would have speci- 
fied that it would be earned on completion of 24 months of service 
rather than “in any twenty-four month period.” The Assistant Secre- 
tary also says that the use of the word “in” would indicate, in the 
absence of any further qualification, that it was the intent of Con- 
gress that employees overseas be entitled to leave-free travel time 
once during each two-year period and that the selection of the actual 
time be a matter of administrative discretion as with the granting of 
annual leave. 
Section 203 (e) of Public Law 233, provides as follows: 


(e) Where an officer or employee to whom the provisions of subsection (d) 
are applicable, or who is in the Foreign Service of the United States under the 
Department of State, and whose post of duty is outside the several States 
and the District of Columbia returns to any such State or the District of Colum- 
bia on leave, the leave granted pursuant to this Act shall be exclusive of the time 
actually and necessarily occupied in going to and from his post of duty and such 
time as may be necessarily occupied in awaiting sailing or flight. The provisions 
en this subsection shall not apply with respect to more than one period of leave 
in any twenty-four month period. 


Our decision of April 17 was predicated upon the concept that once 
an employee has utilized the free travel time allowed by section 
203 (e) he does not again acquire the right incident to another period 
of leave until 24 months has elapsed from the date of his return over- 
seas. To hold otherwise would permit violation of the specific terms 
of the statute limiting the free travel time with respect to “not * * * 
more than one period of leave” in “any” 24-month period. The 
statute, however, does not require the employee to complete 24 months 
duty overseas before he may be granted the initial period of free 
travel time incident to a period of leave. Therefore, we hold that the 
initial free travel time may be granted at any time during the period 
of overseas service. We see no basis, however, for changing the con- 
clusion in our decision of April 17 that the employee does not again 
acquire free travel time eligibility incident to a period of leave until 
after the expiration ef 24 months from the date of his return overseas 
after a period of leave incident to which he was allowed free travel 
time. 


[B-132604] 


Contracts—Negotiation—Cost-Plus-a-Fixed-Fee or Fixed- 
Price-—Bid Evaluation—Bidder’s Qualifications 


A negotiated award on a cost-plus-a-fixed-fee basis rather than on a fixed-price 
basis after an administrative determination is made under 10 U. S. C. 2806 (a) 
that the cost-plus-a-fixed-fee type would be less costly than other methods and 
that it was impractical to secure the services of the kind or quality required 
without the use of this type does not afford any legal basis for objection to the 
type of contract selected and by law, 10 U. S. C. 2310 (b), the administrative 
determination is final. 
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A negotiated cost-plus-a-fixed-fee award to the bidder who offered the low fixed 
fee rather than to the bidder who was low on an overall basis for the reason 
that the overall estimate would not bind either the Government or the con- 
tractor whereas the fixed fee would bind the parties is in the best interests of 
the Government. 


A contract which provides for the use in the production of ammunition of cer- 
tain Government-owned supplies to become the property of the Republic of 
China and which requires the use of Government personnel in the administra- 
tion of the contract is proper under section 102 of the Mutual Security Act of 
1954, which provides for military assistance on a grant or loan basis and au- 
thorizes* the assignment or detail of members of the armed forces and other 
personnel in carrying out the purposes of the act. 


A determination of the qualifications of a contractor is primarily the function 
of the contracting agency and, in the absence of bad faith or lack of a reasonable 
basis for the determination, there is no basis for legal objection. 


To Glenn Blackshear, December 23, 1957: 


Your letter of July 16, 1957, with enclosure, protested the award 
of a contract to a firm other than your client, the A. F. Holden 
Company, by the Army Ordnance Corps for construction of ammu- 
nition production lines in Formosa. 

A report from the Department of the Army on this matter dated 
August 21, 1957, states that a request for proposals on a cost-plus-a 
fixed-fee basis was issued on June 38, 1957, for the installation of 
mortar shell, cartridge case, and mortar fin lines, with specified 
monthly production capacities, in an existing building in Formosa. 
Potential contractors were advised that a supply of Government- 
owned equipment (identified as schedule B property) would be 
available for use in the production line and that proposal prices 
should be predicated on the use of such Government-owned equip- 
ment. Responsive proposals were received from six bidders, includ- 
ing A. F. Holden Company, which also submitted a proposal on a 
fixed-price basis. After initial evaluation, revision of the proposals 
was requested on the basis that no Government-owned equipment 
would be utilized, but with the Government retaining the right to 
direct substitution of Government-owned equipment in lieu of equip- 
ment to be acquired by the contractor. Prospective contractors were 
also invited to submit alternate proposals on a fixed-price basis, with 
the understanding that a fixed-price contract, if awarded, would in- 
clude a price redetermination provision unlimited downward only. 

Revised proposals received from the A. F. Holden Company and 
from Kennedy Van Saun Manufacturing and Engineering Corpora- 
tion were as follows: 








Total CPFF esti- Fee 


Proposal from 
mate, including fee 


Total fixed price 





$3, 081, 385, 69 
3, 495, 702. 00 


ih, 2, TOUR. . .cencndsccusendeneenmmmmnemimionmiese 
Kennedy Van Saun.......... eacaseuducauaces ennesueos 


$2, 999, 429. 69 $125, 000 
8, 319, 902. 00 100, 000 
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After consideration of the proposals, award of a negotiated contract 
was made, effective June 27, 1957, to Kennedy Van Saun. This action 
was taken on the basis of a unanimous decision reached at a joint meet- 
ing of the Ordnance Ammunition Command Board of Awards and 
Board of Contract Review. 

Your protest against the award is based on a number of grounds 
which are considered individually below. 

You first indicate that A. F. Holden is believed to have submitted 
the low proposal on a fixed-price basis in March 1957, for a cartridge 
case line only, and in April 1957 for cartridge case and mortar shell 
lines, but no award was made in either case. The Department of the 
Army advises that the low proposal of March 1957, was made by 
Holden pursuant to a request of the Detroit Ordnance District by letter 
dated January 3, 1957, for a proposal covering installation of certain 
facilities in Formosa. The proposal by Holden in April 1957, was in 
response to a request for a revised proposal on the basis of deleting 
certain items covered in earlier proposals. The requests referred to 
were informal, and similar informal negotiations were also conducted 
with other potential contractors, all having been initiated prior to 
actual allocation of funds or definite decision as to what types of 
facilities should be provided. After evaluation of the proposals, it 
was determined that it would be in the interest of the Government to 
combine all of the several tentative procurements into a single contract ; 
therefore, no awards were made on any of the individual proposals. 
It is further reported that the request for proposals described above 
specified neither a cost-plus-a-fixed-fee nor a fixed-price basis and that 
of the four companies solicited, three submitted estimates on a cost 
basis. Only the Holden Company submitted a fixed-price proposal. 

You next contend that the proposal submitted by Holden on the 
current procurement is low on a fixed-price as well as cost-plus-a-fixed- 
fee basis. That this statement is correct can be seen from an examina- 
tion of the prices submitted by Holden and Kennedy Van Saun as 
shown above. 

You further state that “ASPR and expressed intent of Congress 
favor fixed-price over cost-type contracts” and you question com- 
pliance with such intent in this case. Under 10 U. S. C. 2306 (a) 
where negotiation is authorized, the head of an agency may, with 
certain exceptions not here applicable, “make any kind of contract 
that he considers will promote the best interests of the United States.” 
ASPR 3-404 (c) further limits the use of the CPFF type of contract, 
as required by 10 U.S. C. 2306 (c), to those situations in which a deter- 
mination has been made that such method of contracting is likely to 
be less costly than other methods or when it is impracticable to secure 
the kind of supplies and services required without the use of such 
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type of contract. Such determination was made in this instance 
under properly delegated authority, for the reason that the range and 
indefinite nature of many essential elements of the project, more 
specifically set out below, made it impossible to fix the definite obliga- 
tions of a contractor necessary under a fixed-price contract so that 
such fixed-price contract would be devoid of meaning and its legal 
enforceability doubtful. The essential elements of the project stated 
to be indefinite are as follows: 

(1) The equipment and machine tools would not be under the control of the 
contractor from their arrival at the port until delivery at the site in Formosa. 

(2) Information as to the physical conditions at the proposed plant site in 
Formosa was available only in general terms. 

(3) The Chinese Government would furnish erection and all labor for installa- 
tion of equipment and machinery at the plant site. 

(4) The quantities of machines required, their types, capacities, and specifica- 
tions, were not established within a reasonable approximation. 

(5) Some elements of engineering supervision of installations and initial 
operations were unknown and could not be ascertained until some undetermined 
future date. These elements include the extent and exact nature of engineering 
supervision required; the length of time such supervision would be required 
and the number of engineering personnel required. 

(6) The manner of payment had not been determined; and its determination 
was surrounded by contingencies. 

(7) No determination could be made at this time as to the time and place 
of delivery of machines, tooling and equipment. 

(8) No determination of time and place of inspection and acceptance of the 
equipment could be made at this time. 

It is well recognized that certain disadvantages to the Government 
are inherent in the employment of the CPFF type of contract. How- 
ever, in view of the broad authority vested by law in the head of the 
agency to determine the type of contract to be utilized, and in view 
of the determination made under properly delegated authority pur- 
suant to the statute and ASPR provision cited above, that the cost- 
plus-a-fixed-fee type of contract in this instance is likely to be less 
costly than other methods and that it is impracticable to secure the 
services of the kind or quality required without the use of this type of 
contract, there is not apparent any legal basis upon which we may 
question the selection of the type of contract employed. B-128630, 
December 28, 1956, and B-120673, November 12, 1954. By force of 
statute, such a determination is final. 10 U.S. C. 2310 (b). 

The reason given by the administrative agency for the award on a 
CPFF basis to Kennedy Van Saun rather than to Holden is that 
while Holden’s overall CPFF estimate is low, such estimate is not 
binding upon either the Government or the contractor and the pro- 
posed fixed fee submitted by Holden, which would be binding upon 
the parties, is $25,000 higher than the fixed fee proposed by Kennedy 
Van Saun. Since the selection of the CPFF type of contract was 
proper, award on the basis of low fixed fee rather than low estimate 

468020 O-58—30 
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of overall costs appears to be in the best interests of the Government 
for the reasons stated in the administrative report. 

You also question the availability of funds for this contract if the 
cost estimates later are determined to be inaccurate. The adminis- 
trative report states that sufficient funds have been obligated to cover 
the estimated costs involved including the fixed fee and that there 
was reasonable assurance that the contract can be performed within 
the funds available and obligated. 

The next reason stated for protesting the award is the questionable 
legality of the use of schedule B equipment and the availability of 
a basis for establishing the price of such equipment. The equipment 
to be used will eventually become the property of the Republic of 
China. The administrative report states that there appears to be no 
legal bar to the use of schedule B equipment provided that its value 
is determined and the United States is properly compensated therefor. 
It is further stated that no difficulty in establishing a value for such 
equipment is anticipated in view of the fact that the original acquisi- 
tion cost, date of acquisition, extent of use and other data on which to 
base a determination of value are known. The Mutual Security Act 
of 1954, 68 Stat. 832, provides, under section 102, 22 U.S. C. 1812 that 
“Military assistance may be furnished under this chapter on a grant 
or loan basis and upon such other appropriate terms as may be agreed 
upon by the procurement from any source and the transfer to eligible 
nations * * *,” Senate Report No. 1799, 83d Congress, states, at 
page 85, in explanation of section 102 that: 

* * * assistance may include the transfer of equipment, materials and serv- 
ices, and procurement may be from any source within or outside of the United 
States. 

We deem the foregoing to provide ample legal authority for the use 
of such equipment in the present case. Furiher, section 107 of the act, 
22 U.S. C. 1817, originally provided that the Presider.t could perform 
any of the functions authorized under chapter 1 of the act, 22 U.S. C. 
1811, without regard to the provisions of 10 U. S. C. 1262(a). At 
the time of enactment of the Mutual Security Act, the cited code pro- 
vision prohibited disposal of any Government-owned equipment un- 
less the Chief of Staff of the Army first certified that such material 
was not essential to the defense of the United States. That provision 
was repealed by Public Law 1028, 84th Congress, 70A Stat. 670. The 
repeal of the code provision was reflected in an amendment to the 
Mutual Security Act of 1954, 71 Stat. 355, since the waiver was no 
longer necessary. However, the foregoing makes it clear that the 
Mutual Security Act was intended to provide for transfer of Govern- 
ment-owned equipment whether or not deemed essential to the defense 
of the United States. Therefore, provision for the use of such equip- 
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ment to be transferred to the Republic of China must be regarded as 
legally valid. 

You also question the availability of funds for administration of 
the CPFF contract by the Ordnance Corps. The administrative re- 
port indicates that the contract will be administered by Government 
personnel and that funds have been appropriated for the payment of 
salaries and housing of such personnel. That the use of such Govern- 
ment personnel is legal is indicated by section 102 of the Mutual Se- 
curity Act providing for the assignment or detail of members of the 
armed forces and other personnel of the Department of Defense to 
perform duties of a noncombatant nature in carrying out the purposes 
of the act. 

Finally, you question the experience of the successful contractor 
in manufacturing steel cartridge cases. The administrative report 
states that while Kennedy Van Saun has had no prior experience in 
the manufacturing of cartridge .cases, an evaluation of its plant, 
production experience, personnel, technical “know-how” and financial 
position indicates that the contractor is fully qualified to perform the 
contract. The question of the qualifications of a proposed contractor 
is primarily the function of the administrative officers concerned and 
in the absence of any showing of bad faith or lack of reasonable basis 
for the determination, we are not required to object to the determina- 
tion made by the administrative agency. B-129561, November 23, 
1956. The administrative determination that Kennedy Van Saun is 
qualified to perform the contract, therefore, must be regarded as 
proper in the absence of a clear showing to the contrary. 

In discussions held subsequent to the submission of your writte. 
protest you questioned the merits of the justification of the cost-ty;e 
contract by suggesting that the Department of the Army may have 
entered into similar contracts on a fixed-price basis. Extensive review 
of pertinent files by representatives of our Office has failed to furnish 
any substantiation of this contention, each of the several projects 
mentioned by you having been found to have been contracted for on 
a cost-plus-a-fixed-fee basis. It thus appears to be the practice of the 
Department of the Army to award contracts of the type in question 
on a cost-plus-a-fixed-fee basis. 

It has also been contended that the Holden firm is suecessfully 
carrying out a fixed-price contract with the Government of Spain for 
the establishment of ammunition production lines in that country. We 
have no knowledge concerning the laws and regulations applicable to 
procurement by agencies of the Spanish Government and, therefore, 
are unable to conclude that because the Spanish Government has 
let a contract of this kind on a fixed-price basis that the same 
course could, or should, be followed by agencies of our own Govern- 
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ment. Since no question has been raised by the Army as to the qualifi- 
cations of the Holden Company, its performance of other similar 
contracts seems immaterial. Our jurisdiction in this matter extends 
only to a determination of whether the actions taken by the Army in 
this manner were properly within the laws and regulations applicable 
thereto. 

For the foregoing reasons, it does not appear that the award to 
Kennedy Van Saun contravened any statute or regulations applicable 
to this type of procurement, or that there is any substantial basis on 
which we would be justified in objecting thereto. 


[B-134493] 


Maritime Matters—Valuation of Subsidy Covered Vessels for 
Trade-In—World Market Value 


In the absence of any indication that section 510 (d) of the Merchant Marine 
Act, 1936, 46 U. S. C. 1160 (d), which specifies the consideration of three factors: 
serap, book, and domestic or foreign market value in the determination of 
vessel trade-in credit, requires vessels built with construction-differential sub- 
sidy aid to be treated differently from other vessels, the foreign transfer re- 
striction in section 503 of the act, 46 U. S. C. 1158, does not preclude considera- 
tion of the world market value in the determination of the fair and reasonable 
trade-in allowance for construction-differential vessels. 


To the Administrator, Maritime Administration, December 23, 
1957: 


Reference is made to your letter of November 25, 1957, advising 
that in connection with certain contracts for the construction of new 
vessels with the aid of subsidies under Title V of the Merchant Marine 
Act of 1936, as amended, 46 U. S. C. 1151, a legal question has arisen 
concerning the trade-in of vessels less than 20 years old that were built 
with Title V subsidy aid. In brief, you request to be advised 
whether, in the light of section 503 of the act, 46 U. S. C. 1153, it 
would be necessary for us to object to an allowance of credit based 
on the world market value of a vessel, or a sum that would exceed her 
value in the domestic market, when the vessel, built with Title V con- 
struction subsidy, is traded in under section 510 of the act, 46 U.S.C. 
1160, in connection with the construction of a new vessel. 

Section 503, which was incorporated in the original Merchant 
Marine Act of 1936, pertaining to any vessel in respect to which 
a construction-differential subsidy is to be allowed under Title V, 
reads, in pertinent part, as follows: 

* * * The vessel shall remain documented under the laws of the United 
States for not less than twenty years, or so long as there remains due the 


United States any principal or interest on account of the purchase price, which- 
ever is the longer period. * * * 
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Approximately three years later, section 510 was added to the act, 
paragraph (d), 46 U.S. C. 1160 (d), of which provides: 


The allowance for an obsolete vessel shall be the fair and reasonable value 
of such vessel as determined by the Commission. In making such determination 
the Commission shall consider: (1) The scrap value of the obsolete vessel 
both in American and in foreign markets, (2) the depreciated value based 
on a twenty-year life, and, (3) the market value thereof for operation in the 
world trade or in the foreign or domestic trade of the United States. * * * 
[Italics supplied. ] 


You state that in the opinion of your General Counsel section 
510 (d) leaves to the discretion of the Administrator the weight that 
should be given to each factor—scrap, book, and domestic or foreign 
market value; and that section 503 does not have the effect of exclud- 
ing from his consideration the world market value in the case of 
vessels constructed with the assistance of Title V subsidy. This view 
as to the discretion of the Administrator under section 510 (d) finds 
support in our decision of August 11, 1953, B-115888, to the Secre- 
tary of Commerce, wherein we stated : 


* * * if, after thorough consideration of all the facts concerning a particular 
transaction, it is determined that the “fair and reasonable” value of the obsolete 
vessel is equivalent to the highest of the three valuations to be considered, 
there is no legal objection to fixing the credit allowance in that amount. The 
law clearly permits the valuation to be controlled by any one or by any com- 
bination of the three factors specified; at the same time it does require, in 
making the determination, that consideration be given to each of the three 
factors. 


And with respect to the weight that should be given to the domestic 
or foreign market value, we therein held that it seemed clear from 
the language of the third factor specified in section 510(d), the 
Secretary may consider sales of similar type vessels between non- 
citizens. We then observed that sales of vessels between citizens of 
the United States could only be for operation in the foreign or 
domestic trade of the United States, and pointed out that the presence 
of the words “world trade” must signify an intention to permit “mar- 
ket value” to be influenced by prices paid in transactions between non- 
citizens of the United States. In that decision we concluded as 


follows: 


This conclusion finds support in the legislative history of Public Law 259, 
approved August 4, 1939, which added section 510 to the Merchant Marine 
Act of 1936. In requesting the new legislation the Maritime Commission pointed 
out that under section 9 of the Shipping Act of 1916, as amended, the Com- 
mission could prevent the sale or transfer to foreign registry of American- 
flag vessels; that a shipowner was thus deprived of more liberal prices in 
foreign markets; and that while the new proposal would not make the American 
shipowner completely whole from the restrictions of section 9 of the Shipping 
Act, 1916, since he would not be paid in cash for the obsolete vessel but would 
only receive a credit toward the purchase price of a new vessel, it would help 
the situation. See, also, pages 6 and 7 of House Report No. 824, 76th Congress, 


1st Session. 
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At page 6 of the referred-to House Report No. 824, the Committee, 
in discussing the Maritime Commission’s refusal to approve the trans- 
fer of certain vessels to foreign registry for reasons of public policy, 
stated : 

Since public purpose makes inadvisable the disposal of old American flag 
vessels in world markets, there should be no complaint if the Government sup- 
plies an outlet to take the place of that closed policy. 

And, after discussing the eriteria for arriving at a fair and reason- 
able value of the traded-in vessels, the Committee explained: 

Considerable study has been given to the advisability of a proviso to the 
effect that in the turn-in of vessels purchased from the Government, the credit 
should be determined by a formula similar to that now incorporated in section 
507 of the Merchant Marine Act, 1936, or by limiting the turn-in allowance in 
each case to the price paid the Government. The theory behind such pro- 
visos would be that the allowance might in some cases be disproportionate 
to the price originally paid the Government, especially if no attempt be made to 
evaluate guaranteed operation clauses in some of the original sales contracts, 
or other considerations which attended the sales. Both the Commission and 
your committee recommend that no such proviso be incorporated in the section. 
Under such a proviso, the present vessels in that category might not be replaced 


at all, and to that extent retard the Government construction program. [Italics 
supplied. ] 


While this discussion pertained only to turned-in vessels formerly 
purchased from ithe Government, there appears nothing to justify the 
view that the Congress had an intention to impose a different formula 
for construction-differential subsidy vessels, particularly in view of 
the fact that at the time section 510 was added to the 1936 act, two 
ships on which a construction-differential subsidy was paid had been 
delivered to the owner, and about ninety vessels on which a construc- 
tion-differential subsidy was to be paid were under construction or 
contracted for—a circumstance of which the Congress presumably 
was aware. In the light of this background, therefore, we concur 
in your view that the legislative action in eliminating section 9 re- 
strictions, 46 U. S. C. 808, in arriving at the amount of trade-in allow- 
ance is a substantial indication of a congressional intention to allow 
“world market” values to be considered as a factor in arriving at the 
trade-in credit on all vessels, including construction-differential vessels 
which are similarly restricted as to foreign transfer. 

Accordingly, we must conclude that since section 510(d) was en- 
acted subsequent to section 503, and inasmuch as there is nothing 
in the language of the former section or otherwise to indicate a 
purpose to treat construction-differential vessels in a manner different 
from other vessels, there would be no legal basis for our objecting to 
your considering world market value in determining the fair and 
reasonable trade-in allowance for construction-differential vessels. 
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[B-124847] 


Military Personnel—Pay—Retired—Fleet Reserve—dActive 
Duty After Transfer—Grissing Case 

The conclusion in the Grissing case, William Sebastian Ebinger et al. v. United 
States, C. Cls. No. 49615, decided October 9, 1957, that all active duty performed 
subsequent to transfer to the Fleet Reserve and subsequent to July 1, 1925— 
except peacetime active duty of not more than two months in each four-year 
period—is creditable for increased retainer and retired pay under section 208 
of the Naval Reserve Act of 1938, 34 U. S. C. 854g, is a tenable one and will be 
followed as precedent in the settlement of similar claims instead of the holding 
that only active duty performed during a period of national emergency declared 
by the President was creditable under section 208. 26 Comp. Gen. 804, 32 id. 
159, modified ; 835 Comp. Gen. 339, overruled. 


To the Secretary of the Navy, December 26, 1957: 


In our decision of April 24, 1947, 26 Comp. Gen. 804, answer to 
question (7), we held that section 208 of the Naval Reserve Act of 
1938, as added by section 3 of the act of August 10, 1946, 60 Stat. 994, 
34 U. S. C. 854g, (providing increased retainer and retired pay by 
reason of active duty performed after transfer to the Fleet Reserve) 
authorized credit only for such active duty performed during a period 
of national emergency declared by the President. This holding was 
affirmed in 32 Comp. Gen. 159, answer to question 2, and in 35 Comp. 
Gen. 339. 

In the recent case of William Sebastian Ebinger et al. (Henry Gris- 
sing, Plaintiff No. 79) v. United States, C. Cls. No. 49615, decided 
October 9, 1957, the court held that all active duty performed sub- 
sequent to transfer to the Fleet Reserve and subsequent to July 1, 
1925—except peacetime active duty of not more than two months in 
each four-year period required by section 206 of the Naval Reserve Act 
of 1938, 34 U. S. C. 854e—was creditable under section 208 of that 
act. 

We have been advised by the Department of Justice that no further 
proceedings will be taken with respect to the decision of the Court of 
Claims in the @rissing case. In view of such information and since 
the conclusion reached in the court’s opinion in that case is not an un- 
tenable one, we will follow the court’s decision of October 9, 1957, 
as a precedent in the settlement of similar claims. The holdings to 
the contrary in our three decisions referred to above will no longer be 


followed. 
[B-108632] 


Leaves of Absence—Sick—Advance—Liquidation by An- 
nual Leave Charge 


To permit the liquidation of an employee’s advance sick leave debt by a charge 
against an equivalent amount of annual leave at the request of the employee is 
a proper exercise of administrative discretion under the Annual and Sick Leave 
Act of 1951, 5 U. 8. C. 2061 note, provided that the annual leave charge is made 
prior to the time it would be forfeited by operation of the limitation in the leave 
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law and that the administrative office would otherwise have granted the annual 
leave upon the request of the employee. 


To the Attorney General, December 30, 1957: 


On December 12, 1957, the Administrative Assistant Attorney Gen- 
eral, file A7, requested our decision concerning the possibility of 
liquidating advanced sick leave by substituting an equivalent amount 
of annual leave under the following circumstances as stated in his 
letter. 

An attorney of your Department was advanced sick leave in excess 
of 200 hours during the 1956 leave year at which time he had 379 hours 
of annual leave to his credit carried over as his ceiling. On December 
10, 1957, he had remaining to his credit 147 hours of current acerued 
leave which when added to an additional 24 hours for leave yet to be 
eredited for that leave year makes a leave balance of 171 hours to be 
taken during the current leave year. On December 10 it was agreeable 
to your Department that the employee be granted the annual leave 
in this leave year. However, since the employee was still charged 
with 92 hours advance sick leave on November 30, he proposed that he 
liquidate his advance leave in whole or in part by having a like amount 
of annual leave deducted. 

The specific questions presented for decision are as follows: (1) 
Whether under the above circumstanees the employee may have the 
annual leave applied in whole or in part to liquidate his indebtedness 
for the advanced sick leave? (2) Would our answer be different if 
the only part of the annual leave to be used to offset the indebtedness 
were the 24 hours yet to be credited for this leave year? (3) Assuming 
that little or none of the current year’s accumulation may be used to 
offset the advanced sick leave, may the employee officially request that 
annual leave to accrue during the 1958 leave year (in addition to 
earned sick leave) be applied as earned towards Hquidation of his 
advanced sick leave? 

When properly approved by the administrative office concerned an 
employee under the law may be advanced not to exceed 30 days of sick 
leave. Normally, advanced sick leave is liquidated by subsequent ac- 
cruals of sick leave or, upon separation, by refund of the money value 
of the advanced leave. It is in the interest of the Government to liqui- 
date advanced sick leave at the earliest opportunity. Therefore, in 
the absence of a provision otherwise in the Annual and Sick Leave 
Regulations, it appears that under the Annual and Sick Leave Act of 
1951, 5 U. S. C. 2061 note, as amended, it is within the discretion of 
the administrative office concerned to permit advanced sick leave to 
be liquidated by a charge against annual leave under the circumstances 
presented. The liquidation of advanced sick leave is to be distinguished 
from the case of substitution of annual leave for sick leave to avoid 
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forfeiture. In our decision 31 Comp. Gen. 524 we held that there is no 
authority under the Annual and Sick Leave Act of 1951, or regula- 
tions issued pursuant thereto, to substitute annual leave to an em- 
ployee’s credit for sick leave previously granted for the sole purpose 
of avoiding a forfeiture of annual leave at the end of a calendar year. 

Therefore, our view is that, in the exercise of administrative dis- 
cretion, advanced sick leave may be liquidated at the employee’s 
request by a charge against an equivalent amount of annual leave under 
the conditions presented in the letter, provided the annual leave is 
charged prior to the time it would be forfeited by operation of the 
limitation in the leave law, and provided further that the administra- 
tive office otherwise would have granted the annual leave upon the 
request of the employee. Our decisions indicating a contrary view 
are no longer for application. 


[B-134042] 


Civilian Personnel—Involuntary Leaves of Absence—Sepa- 
ration From Service—More Than Thirty Days 


An overseas preference-eligible employee who was in an annual leave status for 
more than four months from the date of notice of termination ef services until 
removal and who, on appeal to the Civil Service Commission, was ordered re- 
stored to an active duty status during the entire advance notice period due to 
the procedural irregularity in placing him in an involuntary annual leave status 
during the 30-day notice period, although the removal action was upheld, has a 
right under 5 U. S. C. 863 to an active duty status for only 30 days, notwith- 
standing that, in the exercise of administrative discretion, advance notice of 
more than 30 days is given or, after an adverse decision, the date of removal 
is postponed for availability of the grievance procedures ; therefore, the employee 
may not receive a lump-sum payment for leave subsequent to the 30-day notice 


peried. 
To the Secretary of the Army, December 30, 1957: 


Your letter of October 8, 1957, requests our decision whether, upon 
the facts hereafter related, Mr. James B. Cash, a former preference 
eligible employee of the Department of the Army, Headquarters, Far 
East Command, should be reimbursed for the total annual leave he 
was administratively charged incident to his separation from service. 

On September 6, 1955, Mr. Cash was notified of the proposed ter- 
mination of his employment with the Far East Command and was 
placed in an annual leave status. Effective February 17, 1956, after 
being restored to an active duty status January 29, 1956, for return 
travel to the United States, he was removed from the rolls. He ap- 
pealed to the Civil Service Commission. The Board of Appeals and 
Review of the Commission upheld the removal action but found a “pro- 
cedural irregularity” in that Mr. Cash was placed on “involuntary 
annual leave between the time he was given notice of the intention to 
discharge him and the date of his actual discharge on February 17, 
1956.” Therefore, the Board recommended that the records of the 
Department of the Army, Headquarters Far East Command, be 
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amended “to show that Mr. Cash was retained in an active duty status 
during the entire advance notice period.” 

The view expressed by your Office is that the lump-sum leave pay- 
ment resulting from the corrective action should be limited to the leave 
of the 30 days’ advance notice required by the Veterans’ Preference 
Act, excluding from consideration the period of leave subsequent there- 
to but prior to the employee's travel to the United States. In support 
of that view you explain that the removal of Mr. Cash, as is typical 
of the separation of a preferenee eligible serving overseas, was proc- 
essed in three phases, namely : 


1. The first phase consists of the regular 30-day notice period required by the 
the Veterans’ Preference Act. During this period the employee replies to the 
advance notiee, and final decision is rendered. In the case under consideration 
Mr. Cash was carried on annual leave without his consent during this pe- 
riod, * * ® 

2. The second phase begins at the end of the required 30-day advance notice 
when removal decision has been made. This phase consists of an indeterminate 
period of time during which the employee must await available transportation, 
or during which he may remain in the command on a voluntary basis while await- 
ing disposition of a grievance filed as a result of the decision to effect his separa- 
tion. In this regard the Department’s regulations in effect at the time of Mr. 
Cash’s separation provided as follows: “In the case of a United States citizen 
employee serving overseas, the employee may elect to remain in the oversea 
theater until the highest echelon of review in the oversea command has rendered 
a decision in his case * * *.” Retention in a duty status during the second 
phase is inappropriate, since final removal decision has already been made. How- 
ever, the individual must be retained on the Department’s rolls as an employee 
not only to receive logistics support but also*to comply with local immigration 
laws and agreements with foreign countries which make it impossible for an 
employee to remain in the oversea area after the effective date of his separation. 
Since Mr. Cash elected to remain in the command during the period required to 
process his grievance, the second phase in his case extended from 7 October 1955 
until 29 January 1956. During this period he was carried on annual leave. 

3. The third phase consists of an indeterniinate period of time when the em- 
ployee is in a duty status while traveling between the oversea command and the 
point of hire. Final separation is effected on the actual or constructive date of 
arrival at the point of hire. In the specific case under consideration, Mr. Cash 
was carried in a duty status from 29 January to 17 February 1956, while travel- 
ing between the oversea command and his place of residence. Removal action 
was effected on 17 February 1956, the constructive date of arrival at his residence. 


Section 14 of the Veterans’ Preference Act (5 U.S. C. 863), under 
which Mr. Cash was removed, provides that no preference eligible 
shall be discharged, suspended for more than 30 days, furloughed 
without pay, reduced in rank or compensation, or debarred from 
future appointment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the person whose 
discharge, suspension for more than 30 days, furlough without pay, 
or reduction in rank or compensation is sought “shall have at least 30 
days’ advance written notice,” stating any and all reasons, specifically 
and in detail, for any such proposed action. 

The finding of the Board of Appeals and Review that a “pro- 
cedural irregularity” had occurred is predicated upon the decisions 
of the Court of Claims in Zaylor v. United States, 131 C. Cls. 887; and 
Kenny v. United States, 134 C. Cls. 442, the latter being specifically 
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referred to by the Board. The Court, in the Zaylor case, voided a 
regulation of the Civil Service Commission which provided for the 
placing of a preference eligible in an annual leave status during the 
30-day notice period. In doing so the Court said: 


* * * The Act says that “no permanent or indefinite preference eligible * * * 
shall be discharged * * * and the person whose discharge * * * is sought shall 
have at least 30 days’ advance written notice.” This means, we think, that he 
shall have 30 days’ notice in advance of his discharge, which means in advance 
of his being separated from the payroll. The regulation of the Civil Service 
Commission quoted above would deprive the preference eligible of this right. 
It would permit his separation from the payroll co instante. This is in conflict 
with the Act and is, therefore, invalid. 

We are of the opinion that plaintiff is entitled to recover his salary for this 30 
days. 


Section 14 of the Veterans’ Preference Act is recognized as con- 
ferring upon a preference eligible a right to 30 days’ advance notice 
of an adverse action. Incident thereto is the right to remain in an 
active duty status. In the 7aylor case and the related cases which 
followed it, namely, Kenny v. United States, supra, and Armand 
v. United States, 136 C. Cls. 339, decided July 12, 1956, the Court 
recognized the right to an active duty status as continuing merely for 
the period of required notice—30 days. A basis is not apparent for 
considering that right as extending beyond the required notice period, 
until the removal of the employee from the rolls, notwithstanding 
that, in the exercise of administrative discretion, advance notice for 
more than 30 days is given or, after reaching an adverse decision, the 
date of removal from the rolls is postponed to enable the employee to 
avail himself of grievance procedures. 

In the absence of a judicial decision recognizing the right of a 
preference eligible to remain in an active duty status beyond the 
period of notice required by section 14 of the Veterans’ Preference 
Act, we concur in the position of your Office that Mr. Cash is entitled 
to a lump-sum payment only for the leave charged to him during the 
30-day advance notice period. 


[B-131332] 


Leases—Rent Limitation Exemptions—General Services 
Administration—Statutory Construction 


The certification authorized to be made by the Secretaries of the Army and the 
Navy under 40 U. S. C. 278b to exempt leases for national emergency purposes 
from the rent limitations in 40 U. S. C. 278a may not be regarded as incon- 
sistent with the right to acquire space in buildings by lease vested in the 
Administrator of General Services by the subsequently adopted Reorganization 
Plan No. 18 of 1950 so as to be construed as a function of the Administrator of 
General Services. 


To the Administrator, General Services Administration, December 


30, 1957: 


Reference is made to your letter of November 4, 1957, requesting 
advice as to whether the General Services Administration is con- 
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sidered to have the authority to make the certification provided for 
in section 278b, Title 40, United States Code, in connection with the 
acquisition of space by lease for Government agencies by GSA, where 
it is desired to except the transaction from the limitations imposed 
by section 278a, Title 40, United States Code. 

Section 322 of the act of June 30, 1932, 47 Stat. 412, as modified 
by section 15 of Title II of the act of March 3, 1933, 47 Stat. 1517 
(40 U. S. C. §278a), popularly referred to as the Economy Act, 
provides that no appropriation shall be obligated or expended for 
the rent of any building or part of a building to be occupied for 
Government purposes at a rental in excess of the per annum rate of 
15 per centum of the fair market value of the rented premises nor for 
alterations, improvements, and repairs of the rented premises in ex- 
cess of 25 per centum of the amount of the rent for the first year of 
the rental term, or for the rental term if less than one year, with 
certain exceptions. 

The act of April 28, 1942, c. 249, 56 Stat. 247, as amended by 
section 205 (a) of Title II of the act of July 26, 1947, 61 Stat. 501 
(40 U. S. C. §278b), provides that the above limitations of the 
Economy Act “shall not apply during war or a national emergency 
declared by Congress or by the President to such leases or renewals 
of existing leases of privately or publicly owned property as are cer- 
tified by the Secretary of the Army or the Secretary of the Navy, or 
by such person or persons as he may designate, as covering premises 
for military, naval, or civilian purposes necessary for the prosecution 
of the war or vital in the national emergency.” 

Section 1 of Reorganization Plan No. 18 of 1950, effective July 1, 
1950, 64 Stat. 1270, transferred to the Administrator of General 
Services all functions with respect to acquiring space in buildings 
by lease and assigning general purpose space for the use of Federal 
agencies. It specifically excludes space located in buildings in foreign 
countries, at military posts, arsenals, navy yards and similar de- 
fense installations, space occupied by the Post Office Department, 
and space in hospitals, laboratories, factories and other special pur- 
pose buildings. 

You state that there have been instances both before and since 
the effective date of Reorganization Plan No. 18 where GSA had 
transferred to it, or has entered into, leases for the housing of ac- 
tivities especially exempted from the Economy Act by section 278b, 
upon the certification of the Secretary of the Army or Navy, illus- 
trative of which is the recent request made by the Federal Civil 
Defense Administration for acquisition of space in which to stock- 
pile medical supplies in case of disaster. Also, you state: 


It is the view of this agency that the authority to make the certification 
provided in 40 U. S. C. 278b, in acquiring space in justifiable cases similar to 
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the one mentioned above, is a “function with respect to acquiring space by 
lease” and accordingly must be considered to have been transferred to this 
agency by Reorganization Plan No. 18. 


It is a canon of statutory construction that a later statute general 
in its terms and not expressly repealing a prior special or specific 
statute will be considered as not intended to affect the special or 
specific provisions of the earlier statute unless the intention to effect 
the repeal is clearly manifested or unavoidably implied by the ir- 
reconsilability of the continued operation of both, or unless there 
is something in the general law or in the course of legislation upon its 
subject matter that makes it manifest that the legislative body con- 
templated and intended a repeal. 50 Am. Jur., Statutes, Sec. 564. 
It is also a general principle of interpretation that where a statute 
directs a thing to be done in a particular manner, or by certain per- 
sons, it will ordinarily be held to imply that such thing shall not be 
done in any other manner, or by other persons. 50 Am. Jur. 239, 
Statutes, Sec, 244. 

The transfer to the Administrator of General Services by section 1 
of Reorganization Plan No. 18 of 1950 of “All functions with respect 
to acquiring space in buildings by lease” is not necessarily inconsistent 
with the retention of the right and duty vested in the Secretaries of the 
Army and Navy under section 278b to determine whether the facts 
in a particular case are such as to warrant the issuance of a certificate 
exempting the lease transaction from the limitations imposed by sec- 
tion 322 of the Economy Act. The function of issuing such a certifi- 
cate bears some relation to the lease subsequently entered into, but we 
do not regard it as “a function with respect to acquiring space in build- 
ings by lease,” any more than is the function of determining that space 
is required, which still is to be exercised by several agencies. Hence 
and inasmuch as the determination to be made is that the premises 
are for purposes “necessary for the war or vital in the national emer- 
gency,” which appears still to be within the province of the military 
departments, we perceive no basis for concluding that section 1 of the 
Plan modified by implication the provisions of section 278b in the 
manner contended. Moreover, section 9 (a) (1) of the Reorganization 
Act of 1949, 63 Stat. 203, 5 U. S. C. 133z-7 (a) (1), pursuant to which 
Reorganization Plan No. 18 of 1950 was submitted, provided that any 
statute enacted before the effective date of a reorganization plan “shall, 
except to the extent rescinded, modified, superseded, or made inappli- 
cable by or under authority of law or by the abolition of a function, 
have the same effect as if such reorganization had not been made.” 

It is therefore our conclusion that the General Services Admin- 
istration is without authority to make the certification provided for in 
section 278b. 
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[B-134452] 


Military Personnel—Coast Guard—Disability Retirement— 
Savings Provisions—Effect of Retirements Under Career 
Compensation Act of 1949 for Benefits Under Title 10 U. S. 
Code 


The savings proviso in section 402 (f) of the Career Compensation Act of 1949, 
37 U.S. C. 272 (f), which permits certain members of the uniformed services who 
are required to be retired for physical disability to be retired under the laws 
relating to voluntary and inveluntary retirement, does not entitle members retired 
for physical disability to any right to retired pay authorized for voluntary or in- 
voluntary nondisability retirement. 

Although the proviso in subsection 402 (f) of the Career Compensation Act of 
1949, which permitted certain members of the uniformed services who were re- 
quired to be retired for physical disability to be retired under the laws relating 
to voluntary and involuntary retirement, has not been restated in Title 10 of 
the U. 8S. Code which reenacted into positive law the disability retirement pro- 
vision of section 402 of the 1949 act, it continues to be applicable to a Coast Guard 
enlisted member who was placed on the temporary disability retired list prior 
to August 10, 1956—date of the enactment of Title 10 of the U. S. Code—and 
who may now desire to be retired under the twenty-year voluntary retirement 
law rather than to be retired under the permanent disability retirement law. 

A Coast Guard enlisted member who is on the temporary disability retired list 
pursuant to action taken under section 402 of the Career Compensation Act of 
1949, prior to its repeal and subsequent reenactment in Title 10, Chapter 61, of 
the U. S. Code, must have his permanent disability retirement effected under 
the former provisions in section 402; however, the savings provision in 10 
U. 8. C. 1401, which permits members to receive the highest retired pay under 
any law, although not applicable while the member is on the temporary disability 
retired list, would apply when his permanent retirement for disability is effected. 
A Coast Guard enlisted member who is on the temporary disability retired list 
pursuant to action taken under section 402 of the Career Compensation Act of 
1949 and who reenlists in the Coast Guard upon a determination by the Secretary 
of the Treasury of physical fitness for duty may thereafter be permitted to retire 
under the Coast Guard twenty-year retirement law, 14 W. S. C. 355. 

Under 10 U. 8S. C. 1401, which contains @ table setting out the methods for com- 
puting retired pay for physical disability and length of service retirements, and 
a savings clause entitling members of the uniformed service to have retired pay 
computed on the formula most favorable to them, members retired under any 
section referred to in 10 U. S. C. 1401 are entitled to the highest retired pay 
computed under any provision of law. 


To the Secretary of the Treasury, December 30, 1957: 


Further reference is made to letter of November 15, 1957, from the 
Acting Secretary of the Treasury, requesting our decision on certain 
questions relating to the basis for computing retired pay in the case 
of Howard N. Howell (105-077) BML-1, United States Coast Guard. 
The questions, as set out in a memorandum enclosed with the letter of 
November 15, 1957, are as follows: 


1. Was Howard N. HOWELL, BML-1, USCG, entitled to the payment of the 
additional 10 per centum of his basic pay provided for by 14 U. S. C. 357 (c) for 
good conduct, after he was placed on the temporary disability retired list pur- 
suant to the provisions of section 402 (f), Career Compensation Act of 1949, 37 
U. 8S. C. 272 (f), (1952 Ed.) ? 

2. Was the said HOWELL entitled to the payment of the additional 10 per 
centum of his basic pay provided for by 14 U. S. C. 357 (c) on and after August 
10, 1956, the effective date of Chapters 61 and 71 of title 10, United States Code? 

3. Will the said HOWELL be entitled to payment of the additional 10 per 
centum of his basic pay provided for by 14 U. S. C. 357 (c) in the event he is 
permanently retired in the future for physical disability pursuant to 10 U. S. C. 
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1201 (1952 Ed., IV Supp.) and his retired pay is computed under 10 U. S. C. 1401 
(1952 Ed., [V Supp.) ? 

4. In lieu of effecting his permanent retirement for physical disability, could 
the said HOWELL at this time be restored to active duty and then be permitted 
to retire under the Coast Guard 20-year retirement law, 14 U. S. C. 355? 


It appears that Mr. Howell was placed on the temporary disability 
retired list on March 1, 1953, under the provisions of subsection 402 (f) 
of the Career Compensation Act of 1949, 63 Stat. 820 (37 U.S. C. 272 
(f)). At that time his disability was rated at 10 percent and he had 
completed a total of 23 years of active service for disability retired 
pay computation purposes under the provisions of subsection 402 (d) 
of the Career Compensation Act. Since his placement on the tempo- 
rary disability retired list he has been paid retired pay equivalent to 
5714 percent (2% percent times his years of active service) of the 
monthly basic pay of an enlisted member in pay grade E-6. 

On March 1, 1953, Mr. Howell could have been allowed to retire 
under the provisions of 14 U. S. C. 355, which authorize the Com- 
mandant of the Coast Guard to permit enlisted members of the Coast 
Guard to retire voluntarily after 20 years of active service. Due to 
budgetary limitations existing at that time, however, he was not af- 
forded an opportunity to retire under those provisions. Had he been 
permitted to so retire voluntarily he would have received, under the 
provisions of 14 U. S. C. 423 and 357 (c), the retired pay which he has 
been receiving plus an additional 10 percent of his basic pay, his aver- 
age marks in conduct during his entire Coast Guard service having 
been not less than 9714 percent. 

A Physical Evaluation Board held on July 19, 1957, has determined 
that Mr. Howell’s disability is now permanent and is rated at 20 per- 
cent. This board has recommended that he be placed on the permanent 
disability retired list and the Physical Review Council has concurred 
in such determination and recommendation. On February 28, 1958, 
Mr. Howell will have been on the temporary disability retired list for 
five years. 

Subsections 402 (a) through 402 (e) of the Career Compensation 
Act of 1949, 37 U. S. C. 272 (a)—272 (e), authorized the retirement 
for physical disability of members of the uniformed services under 
certain specified conditions and provided for the computation of the 
retired pay of members so retired. One of the conditions generally 
required for such retirement was a disability of not less than 30 per- 
cent. Under such provisions, however, those members whose disabil- 
ity might not be permanent were not permanently retired but were 
placed upon a temporary disability retired list for a period of not to 
exceed five years. While on such list the members were required to 
be examined periodically and their further disposition depended upon 
the outcome of such examinations. Generally a finding of permanent 
disability of 30 percent or more, and that the member either had a 
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minimum of eight years’ service or disability which was the proximate 
result of the performance of active duty, required that the member be 
permanently retired for physical disability. Ifthe permanent disabil- 
ity was less than 30 percent, the member was required to be separated 
from the service with severance pay unless he had 20 years or more of 
active duty. Subsection 402 (f) provided that: 

Notwithstanding the foregoing provisions of this section, any member of the 
uniformed services who shall have completed at least twenty years of active 
service as defined in section 412 of this title, and who is otherwise qualified to 
be retired for physical disability except that his disability is less than 30 per 
centum in accordance with the standard schedule of rating disabilities in cur- 
rent use by the Veterans Administration, shall be retired and shall be entitled 
to receive disability retirement pay as prescribed in subsection (d) of this sec- 
tion: Provided, That the provisions of this section shall not be interpreted to 


limit the application of any provisions of law relating to voluntary or involun- 
tary retirement. [Italics supplied.] 


The basic provisions of this subsection created an exception to the 
degree of disability eondition contained in the prior subsections of 
section 402 and authorized the retirement for physical disability of 
members of the uniformed services with 20 or more years of active 
service if they were otherwise qualified, even though their disability 
was rated at less than 30 percent. It is not clear that the retirement 
provisions of this subsection contemplated that the members con- 
cerned would be placed on the temporary disability retired list. In 
an opinion dated March 9, 1953, JAGA 1953/1900, however, The 
Judge Advocate General of the Army held that such proceedings 
were proper under the subsection and his opinion indicates that The 
Judge Advocates General of the Navy and Air Force had concurred 
in his views. In the light of the reasons advanced for such holding, 
and the fact that 10 U. S. C. 1201 and 1202 expressly authorize the 
type of procedure sanctioned in such holding, we do not propose to 
question the legality of Mr. Howell’s placement on the temporary dis- 
ability retired list. The effect of the proviso in subsection 402 (f) 
was to permit members whose retirement for physical disability was 
required by any provision of section 402, including the basic provisions 
of subsection 402 (f), to be retired under any provision of law re- 
lating to voluntary or involuntary retirement in lieu of being retired 
for physical disability. We find no substantial basis for concluding, 
however, that, in the absence of a retirement under the provisions of 
law authorizing voluntary or involuntary nondisability retirement, 
the proviso conferred on the members concerned any right to the re- 
tired pay authorized in the case of such voluntary or involuntary 
retirement. Hence, your first question is answered in the negative. 

The disability retirement provisions contained in section 402 of the 
Career Compensation Act of 1949 were repealed by section 53 of the 
act of August 10, 1956, 70A Stat. 641, 680, and by that same act such 
provisions, with the exception of the retired pay computation provi- 
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sions of subsection 402 (d), were restated as various sections in Chap- 
ter 61 of Title 10 of the United States Code. The retired pay compu- 
tation provisions of subsection 402 (d) were restated in 10 U.S. C. 
1401 (Chapter 71). While the basic provisions of subsection 402 (f) 
are restated in 10 U. S. C. 1201, 1204, and 1210, no language quite 
like that of the proviso in subsection 402 (f) was included in Title 
10 apparently because of certain provisions relating to alternative 
retired pay formulas which were incorporated in 10 U. S. C. 1401. 

In decision of September 4, 1957, B-132268, 37 Comp. Gen: 166, 
concerning the effect of the act of August 10, 1956, on the retirement 
rights of aviation cadets who had been placed on the temporary dis- 
ability retired list under the provisions of section 402 of the Career 
Compensation Act, we held that: 


While section 53 of the act of August 10, 1956, cited above, provides for the 
repeal of many statutes (including Title IV of the Career Compensation Act) 
which were codified in Title 10, it also limits the repeal and, if effect, continues 
the repealed statutes in force, “with respect to rights and duties that matured, 
penalties that were incurred, and proceedings that were begun” prior to August 
10, 1956. A determination by the Secretary concerned to place the name of a 
member on the temporary disability retired list, and the member’s placement 
thereon, is merely the initial step in a series which will lead either to a return 
to duty, retirement, or separation for physical disability. When placement on 
the temporary disability retired list was made before the enactment of Title 
10, it was a proceeding begun prior to August 10, 1956, within the contemplation 
of section 53 and the cases of aviation cadets so situAted may be processed under 
the savings provision and Title IV of the Career Compensation Act. * '* * 


Thus, the provisions of section 402 of the Career Compensation Act 
continue to apply to Mr. Howell since his permanent retirement for 
physical disability has not been consummated. Hence the proviso 
contained in subsection 402 (f) is still applicable to his case and we 
perceive no reason why he may not now be permitted to retire under the 
Coast Guard 20-year voluntary retirement law should he choose to do 
so. 

It follows that, if Mr. Howell is to be permanently retired for 
physical disability, such action must be taken under the provisions of 
Title IV of the Career Compensation Act, 37 U.S. C. 271. In view of 
the provisions of subsection 49 {c) of the act of August 10, 1956, 70A 
Stat. 640, however, such action, after it has been taken, is to be con- 
sidered as having been taken under chapter 61 of Title 10 of the United 
States Code as enacted by that act. Consequently, the retired pay 
rights which would accrue to him incident to such permanent retire- 
ment for disability would be for determination under the pertinent 
provisions of Title 10. 

Section 1401 of Title 10, which contains a table setting out the 
methods of computing retired pay under certain specified provisions 
of that title authorizing retirement for both physical disability and 
length of service, provides, in part, that: 


* * * if a person would otherwise be entitled to retired pay computed under 
more than one pay formula of this table or of any other provision of law, he 


468020 O-58--31 
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- entitled to be paid under the applicable formula that is most favorable to 
im. 

House of Representatives Report No. 970, 84th Congress, to accom- 
pany H. R. 7049, which became the act of August 10, 1956, says with 
respect to the quoted provision (page 114) that “the applicability of 
the rule * * * to situations not expressly covered by the laws named 
in the source statutes * * * is a practical construction that the rule 
must be reciprocally applied in all cases.” Among such source statutes 
is subsection 14 (f) of the Warrant Officer Act of 1954, 68 Stat. 164, 
10 U.S. C. 6007 (f), (repealed by section 53 of the act of August 10, 
1956), which provided that: 


The provisions of this section or section 13 [providing for voluntary and in- 
voluntary retirement or separation of warrant officers and fixing the retired or 
severance pay of persons so retired] shall not prevent any warrant officer from 
electing to be placed on the retired list in the highest grade and with the highest 
retired pay to which he may be entitled under any other law. However, when 
the rate of pay of such highest grade is under any other law less than the pay of 
any warrant grade satisfactorily held on active duty, the retired pay shall be 
based on the higher rate of pay. 


It may be noted that the first sentence of such subsection is somewhat 
analogous to the proviso contained in subsection 402 (f) of the 1949 
act, and the last sentence makes plain the intent that upon retirement 
the persons subject to subsection 14 (f) should receive the highest 
retired pay to which entitled under any provision of law regardless 
of the law under which retired. 

In the light of this legislative background, it seems reasonably clear 
that the quoted provisions of section 1401 of Title 10 are intended to 
confer on persons who are retired under any section of that title to 
which section 1401 refers the highest retired pay to which they would 
be entitled under any provision of law. Since, however, as indicated 
above, the provisions of Title 10 do not apply to Mr. Howell while 
he remains on the temporary disability retired list, the provisions of 
section 1401 may not be viewed as authorizing any increase or de- 
crease in his retired pay while he is on such list. Accordingly, your 
second question is answered in the negative and your third question 
is answered in the affirmative. 

With respect to question 4, it may be noted that both section 405 of 
the Career Compensation Act, 37 U. S. C. 275, and 10 U. S. C. 1211 
authorize the restoration to active duty of members on the temporary 
disability retired list when they are found to be physically fit to per- 
form the duties of their offices, grades, ranks, or ratings and that both 
section 414 of the Career Compensation Act, 37 U. S. C. 284, and 
10 U. S. C. 1216 vest the authority to determine physical fitness in the 
Secretary concerned. Accordingly, if you make a determination of 
physical fitness for duty in Mr. Howell’s case and he is reenlisted in 
the Coast Guard, we perceive no reason why he may not thereafter 
be permitted to retire under the provisions of 14 U. S. C. 355. 
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Military Personnel—Quarters Allowance—Husband and 
Wife—Marriage—Divorce—Children—Adoption 


A member of the uniformed services who is receiving basic allowance for quar- 
ters on account of a wife and who has his marriage dissolved by a final decree of 
divorce continues to be entitled to the quarters allowance through the date of the 
final decree of divorce. 

A member of the uniformed services whose marriage is void because of a pre- 
existing marriage of the other party has no lawful wife for entitlement to a basic 
allowance for quarters on her account for any period ; however, under section 503 
of the Career Compensation Act of 1949, 37 U. S. C. 303, the member might be 
relieved from the obligation of repayment for quarters allowances received if he 
entered into the marriage in good faith, but he does not have a right to any pay- 
ments not previously received after the invalidity of the void marriage is 
discovered. 

An annulment of a voidable marriage of an officer of the uniformed services who 
is receiving a basic allowance for quarters on account of a wife terminates his 
entitlement to quarters allowances on the date the annulment decree becomes 
effective, and, although quarters allowance payments received prior to that date 
may be retained, payments may not be made on or after that date for any period, 
whether prior or subsequent to the date of the annulment decree. 

An officer of the uniformed services who is receiving a basic allowance for quar- 
ters on account of an unmarried legitimate child under 21 years of age on the 
date of the child’s marriage has his right to quarters allowance terminated on 
that date but may receive payment for that day, and, if the child—a daughter— 
marries a member of the uniformed services who is entitled to receive quarters 
allowance on account of dependents, his right to payment on account a a wife 
commences on the date of the marriage. 

When ou the date of a final decree of divorce dissolving the marriage of an ofti- 
cer, who is in receipt of a basic allowance for quarters on account of a wife, the 
divorced wife marries another officer who is entitled to receive quarters allowance 
on account of a lawful wife, both officers are entitled to payment on her account 
for the same day. 

In view of the conflict of opinions concerning jurisdiction for determining the 
legitimacy status of children and the tendency of the courts to effect a status 
of legitimacy rather than illegitimacy, payments of quarters allowance on account 
of an unmarried child under 21 years of age, who was born out of wedlock but 
who has been legitimated by the intermarriage of the parents, need not be ques- 
tioned to determine the particular law in each case, provided the father has 
acknowledged and accepted the child as his own and the child has not been found 
by a court to be illegitimate. 

In view of the diversity of the adoption laws of the various jurisdictions, it is 
inadvisable to formulate a general rule with respect to the effective date for 
commencement of entitlement to quarters allowance by an officer who acquires 
a dependent by virtue of an interlocutory order or decree of adoption; however, 
any question may be submitted to the Comptroller General for decision. 


To the Secretary of Defense, January 2, 1958: 


Further reference is made to letter dated October 23, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting deci- 
sion on several questions set forth and discussed in Committee Action 
No. 195 of the Military Pay and Allowance Committee, Department 
of Defense, relating to the date of commencement and termination 
of entitlement of officers of the Armed Forces to basic allowance for 
quarters. 

The first question is as follows: 


1. On what date does otherwise proper entitlement to basic allowance for quar- 
ters terminate under the following circumstances : 
a. Where an officer’s marriage is dissolved by a final decree of divorce? 
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b. Where an officer’s marriage is dissolved by a final decree of annulment? 

ce. Where an officer’s unmarried legitimate child under 21 years of age marries 
(1) a civilian, (2) a member on inactive duty, or (3) an enlisted member on 
active duty for training who is not entitled to basic allowance for quarters on 
account of dependents? (See section 7 of the Dependents Assistance Act of 1950, 
Public Law 771, 81st Congress. ) 

d. Where an officer’s unmarried legitimate child under 21 years of age marries 
a member on active duty or active duty for training who is entitled to receive 
basic allowance for quarters on account of dependents? 


The decision in 21 Comp. Gen. 1, cited in the Committee Action, 
holding that entitlement to allowances for a dependent wife extends 
through the date of the divorce decree, appears to state the proper 
rule. That rule is consistent with the rule that pay and allowances 
continue through the date of death. Also, in a case involving foreign 
service pay, the rule is to include the day of return to continental 
United States. In 33 Comp. Gen. 308, also cited in the Committee 
Action, and other cases where payment of a dependency allowance 
on account of a wife was terminated on the day before the date of 
the divorce decree, it does not appear that the precise question of the 
right of the member to the dependency allowance on the date of the 
decree itself was raised or specifically considered. In answer to ques- 
tion la, otherwise proper entitlement to basic allowance for quarters 
continues through the date of an officer’s final decree of divorce. 

It is assumed that question 1b relates only to annulments of void- 
able marriages, since it refers to a marriage that “is dissolved” by an 
annulment decree. Section 102 (g) of the Career Compensation Act, 
63 Stat. 804, 37 U. S. C. 231 (g), requires the existence of a “lawful 
wife” to entitle a member to a basic allowance for quarters on her 
account. Where the marriage is void because of a preexisting mar- 
riage of the other party, for example, the member has no lawful wife 
and is not entitled to a basic allowance for quarters on her account 
for any period; he may retain payments received only to the extent 
such payments may be validated by section 503 of the Career Com- 
pensation Act, 63 Stat. 827,37 U. S. C. 303. Compare 22 Comp. Gen. 
316. That section is in the nature of relief legislation intended to 
relieve military personnel of the obligation of repayment in the cir- 
cumstances to which it applies and cannot form a basis for any pay- 
ment not previously received after the invalidity of a void marriage 
is discovered. In voidable marriage cases, however, we have held 
that payments of rental allowances on account of a wife received 
prior to the date on which the annulment decree was rendered may 
be retained (23 Comp. Gen. 107), but that on and after the date the 
annulment decree becomes effective payments may not be made for 
any period, whether prior or subsequent to that date. B-42218, Oc- 
tober 13, 1944; B-51256, September 7, 1945; B-52135, October 12, 
1945; B-52558, September 28, 1945; B-59042, September 25, 1946; 
B-63294, March 18, 1947. Question 1b is answered accordingly. 
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Section 102 (g) of the Career Compensation Act of 1949 defines 
the term “dependent” as including “unmarried legitimate children, 
under twenty-one years of age.” On the date a person is married 
he or she is “unmarried” for at least a part of that day within the 
meaning of that word as used in the above-quoted definition. Hence, 
whether the marriage is to (1) a civilian, (2) a member on inactive 
duty, or (3) an enlisted member on active duty for training who is 
not entitled to basic allowance for quarters on account of dependents 
within the provisions of section 7 of the Dependents Assistance Act 
of 1950, 64 Stat. 796, 50 U. S. C. App. 2207, as in question 1c, or to 
a member on active duty or active duty for training who is entitled 
to receive basic allowance for quarters on account of dependents, as 
in question 1d, the parent’s entitlement to increased basic allowance 
for such a child terminates on the day of the child’s marriage and 
payment may be made for that day. Questions 1c and 1d are an- 
swered accordingly. Of course, it is to be understood in connection 
with the case involved in question 1d that a male member who mar- 
ries a minor female child of an officer would have a dependent (law- 
ful wife) on the day of the marriage. Compare answer to question 
2, below. 

Question 2 is as follows: 


2. Is an officer entitled to otherwise proper payment of basic allowances for 
quarters on account of a dependent wife on the date of his marriage to her, if 
her divorce from another member who was receiving basic allowance for quar- 
ters on her behalf became final on the same date? 


Under the rule set forth in answer to question la, the woman’s 
first husband would be entitled to receive basic allowance for quar- 
ters for her to include the date of the final decree of divorce. An 
officer has a wife on the date of marriage and becomes entitled to basic 
allowance for quarters on account of a lawful wife beginning on that 
date. No reason is perceived why the fact that the wife in the ques- 
tion presented may be the same person in the case of each officer 
would defeat the right of either officer to the basic allowance for 
quarters on her account, since each officer would have a “lawful wife” 
on that day. The answer to question 2 is in the affirmative. 

Question 3 is as follows: 


8. May an unmarried child under 21 years of age who was born out of wed- 
lock be considered as having been legitimated by the intermarriage of the 
parents so as to entitle an officer to otherwise proper payment of basic allow- 
ance for quarters on the child’s behalf, unless and until the child is found by 
a court to be iliegitimate? 


In 21 Comp. Gen. 79, at page 82, cited in the Committee Action, it 
was held: 


With reference to the child, the prevailing though, perhaps, not universal 
rule is that an infant born out of wedlock is legitimated by the subsequent 
intermarriage of the parents and acknowledgment and acceptance of the child 
by the father as his offspring, and that is the rule in the State of Washington 
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where the marriage was contracted. Accordingly, it would appear that since 
the date of the legal marriage between the parents of the child * * * the infant 
meets the requirements of the statute for a legitimate child. 


In decision of March 3, 1947, 26 Comp. Gen. 645, after stating that 
there is much conflict of opinion in the decisions of the courts and in 
legal treatises with regard to the “particular jurisdiction the law of 
which shall govern in determining the legitimacy status of such 
children,” it was pointed out that any one of the following jurisdic- 
tions conceivably may furnish the personal law of the child by which 
legitimacy is to be determined (citing 162 A. L. R. 627)— 


(1) the state where the marriage was celebrated. 
(2) the state where the parents were domiciled at the time of celebration. 
(3) the state where the child was born. 


Furthermore, as is brought out in /n re Lund’s Estate (California, 
1945), 159 P. 2d 648; 162 A. L. R. 606, and the Annotation thereto 
at page 628, there is a general tendency of the courts to effect a status 
of legitimacy rather than illegitimacy even to the point of applying 
the law of whichever jurisdiction would have the effect of sustaining 
legitimacy, although, under the strict theory of conflict of laws, such 
law clearly would be inapplicable. Our decision of March 3, 1947, 
concluded that: 


Under these circumstances, and the practical aspect of the matter, there 
appears no compelling reason why, for rental and subsistence allowance pur- 
poses, this office should undertake, in each such case, to determine the partic- 
ular law applicable, and credits of such allowances on account of unmarried 
minor children of marriages null in law, and marriages annulled as void or 
voidable, will not hereafter be questioned in the accounts, if such credits are 
otherwise correct and proper, unless and until such children, in a particular 
case, are found by a court to be illegitimate. * * * 


For the reasons given in those decisions, it would not appear to be 
required that, in basic allowance for quarters cases, we should under- 
take in every case to determine the particular law applicable. Ac- 
cordingly, question 3 is answered in the affirmative if the father has 
acknowledged and accepted the child as his own. 

Question 4 is as follows: 


4. On what date does otherwise proper entitlement to basic allowance for 
quarters commence where an officer acquires a dependent by virtue of an inter- 
locutory decree of adoption which is subsequently finalized? 


Adoption is regulated by the statutes of the several States, Terri- 
tories, and the District of Columbia. In a substantial number of 
jurisdictions provision is made for interlocutory decrees. In some 
of those jurisdictions the statutes provide that adoption will be effec- 
tive when the final decree is entered. See, for example, section 5 of 
Title 27 of the Code of Alabama and section 205 of Title 16 of the 
District of Columbia Code. When adoption is effected in such juris- 
dictions, of course, a member of the uniformed services is not entitled 
to a basic allowance for quarters for any part of the period prior to 
the date the adoption becomes effective, 
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In view of the diversity of the provisions of the adoption laws of 
the various jurisdictions, it is considered inadvisable at this time to 
formulate a general rule in adoption cases. Any case involving a 
question as to the effective date of entitlement to basic allowance for 
quarters where a member acquires a dependent by virtue of an inter- 
locutory order or decree of adoption, however, may be submitted here 
for consideration. Question 4 is answered accordingly. 


[B-134200] 


Military Personnel—Service Credits—Method of Computa- 
tion—Thirty-Day-Month Formula v. Day-For-Day Basis 

In computing length of service for pay purposes when time lost has been made 
up to complete enlistment contracts pursuant to 10 U. S. C. 629a, the time should 
be accounted for on a day-for-day basis in those cases where the thirty-day- 


month method would not be to the member’s advantage by virtue of service in 
months with less or more than thirty days. 


To the Secretary of Defense, January 3, 1958: 


Further reference is made to letter dated October 23, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting a deci- 
sion on the following question, which is stated and discussed in Com- 
mittee Action No. 194 of the Military Pay and Allowanee Committee, 
Department of Defense: 


What is the proper method of computation of service for longevity pay pur- 
poses when time lost has been made up to complete enlistment contracts and 
either the time lost or the time made good includes the 31st of ~ ~onth or the 
28th or 29th of February? 

Under the provisions of section 1 of the act of July 24, 1956, 70 
Stat. 631, 10 U. S. C. 629a, an enlisted member of the Army, Navy, 
Air Force, Marine Corps, or Coast Guard, is liable, after his return 
to full duty, to service for a period which, when added to the period 
that he served before his absence from duty, amounts to the term for 
which he was enlisted or inducted. Section 1 of the act prescribes 
the conditions under which a member is required to make good lost 
time, as follows: 

(1) deserts; 

(2) is absent from his organization, station, or duty for more than one day 
without proper authority, as determined by competent authority ; 

(3) is confined for more than one day while awaiting trial and disposition 
of his case, and whose conviction has become final ; 

(4) is confined for more than one day under a sentence which has become 
final ; or 

(5) is unable for more than one day, as determined by competent authority, 


to perform his duties because of intemperate use of drugs or alcoholic liquor, 
or because of disease or injury resulting from his misconduct. 


Prior to the act of July 24, 1956, similar statutory authority, per- 
taining to the Army, was contained in section 1 (Article 107), of the 
act of June 4, 1920, 41 Stat. 809, as amended by section 6 (a) of the 
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act of May 5, 1950, 10 U. S. C. 629. The Navy and Marine Corps 
were governed by the provisions of the act of August 29, 1916, as 
amended, 34 U. S. C. 183, and the act of May 21, 1928, 34 U.S. C. 
183a. Those statutes were expressly repealed by section 2 of the 
above act of July 24, 1956, Public Law 780, 70 Stat. 631. 

It is pointed out in Committee Action No. 194 that creditable 
service for basic pay purposes generally is computed on a 30-day: 
month basis in accordance with the act of June 30, 1906, Public Law 
383, as amended by the act of June 30, 1945, 5 U. S. C. 84. That 
act provides that for the purpose of computing compensation and 
time for services rendered during a fractional part of a month in 
connection with annual or monthly compensation, each and every 
month shall be held to consist of 30 days, thus excluding the 31st day 
of any calendar month from the computation (except in the case of 
unauthorized absence on that day alone) and treating February as 
if it actually had 30 days. 

It is stated in Committee Action No. 194, that it is in the particular 
area of time lost under the act of July 24, 1956 (Public Law 780), 
that difficulties arise in the computation of creditable service for 
longevity purposes. There are cited decisions of May 7, 1932, 
A-41619, and August 9, 1934, A-56806, 14 Comp. Gen. 111, to the 
then Secretary of the Navy. In considering A-41619, dated May 7, 
1932, there is for noting that the question submitted involved pro- 
posed changes in the Bureau of Supplies and Accounts Manual with 
respect to “computations of longevity service” of enlisted men. In 
approving the proposed changes, the decision applied the rule for 
counting longevity in accordance with section 6 of the act of June 
30, 1906, 5 U. S. C. 84, for computing pay generally, under which 
each and every month is considered to consist of 30 days, etc. 

The 30-day-month method of computing length of service for pay 
purposes where time lost is made good on a day-for-day basis is 
illustrated in the examples set forth in Committee Action No. 194, 
with a different result in each example, depending upon the time of 
the year involved, as follows: 

a. Member enlisted 26 October 1951 for four years and was AWOL 81 days 
from 3 February to include 5 March 1953. In accordance with Public Law 780, 
84th Congress, the member may be required to make up 31 days in order to 
complete his term of enlistment. Further, in making up time at the end of 
his enlistment, he would be credited with having made up 6 days from 26-31 
October 1955 and 25 days in November 1955, a total of 31 days. Date of dis- 


charge would be 25 November 1955. For pay purposes he would be charged for 
83 days, and creditable service would be computed as follows: 


1955-11-25 

1951-10-26 

4-1-0 

Less AWOL 1- 3 
3-11-27 Creditable Service on Date of Discharge, 
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b. Member enlisted 24 February 1951 for four years and was AWOL 28 July 
to include 3 September 1954, a total of 38 days. Member would be required to 
make up 38 days in order to complete term of enlistment, and date of discharge 
would be 2 April 1955. For pay purposes he would be charged with 36 days and 
creditable service would be computed as follows: 


1955-4- 2 

1951-2-24 

41-9 

LessAWOL 1-6 
4-0- 3 Creditable Service on Date of Discharge. 

Since the unit of lost service to be made good is a day, it has been 
held that, for the purpose of completing an enlistment under statutes 
requiring or permitting making up the time lost, the time lost and 
time made good should be computed on an actual day-for-day basis, 
service on the 31st day of the month being regarded as much a day of 
service as any other day for that purpose. The 1906 act is concerned 
with the method of computing time for service in connection with 
compensation and not for service in connection with making up lost 
time and, hence, is inapplicable in determining when an enlistment 
is completed. See section 465 (5), Digest of Opinions of the Judge 
Advocate General of the Army, 1912-1940, and A-20756, January 18, 
1928. 

In decision of August 9, 1934, A-56806, 14 Comp. Gen. 111, there 
was considered the case of an enlisted man of the Marine Corps who 
enlisted on July 13, 1925, for 4 years, lost time for the period February 
1 to 28, 1926, and was held in the service to make good the time lost 
for 28 days from July 13, to August 9, 1929, on which date he was 
discharged. In that decision it was held that “when time lost in an 
enlistment * * * is made good day by day the man is entitled to in- 
creased pay for length of service of the enlistment, so completed, as 
if no time had been lost.” 

If a member is held in the service to make good time lost and com- 
pletes his enlistment on a day-for-day basis, therefore, he may be 
regarded as having completed his enlistment for pay purposes and 
his length of service may be computed accordingly. On that basis, 
in example a, quoted above, the member may be credited with 4 years’ 
service for pay purposes. In each of the above examples the member 
served for 4 years (1461 days). In example a, the member is entitled 
to credit for the 1461 days (4 years) he served. Although the member 
in example b served for the same number (1461) of days, he would 
be credited with 4 years and 3 days of service under the 30-day-month 
method of computing length of service. Since that method of com- 
puting length of service is clearly authorized by the 1906 act, the fact 
that such member would be credited with 3 days more service than the 
member in example a would not make the credit for such 3 days of 
service legally objectionable. 
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Accordingly, it is our view that in computing length of service for 
pay purposes, the time lost or the time made good under the provisions 
of the act of July 24, 1956, should be computed on a day-for-day basis 
in those cases where it would not be to the member’s advantage to 
compute the term of his service on the 30-day-month basis. 


[B-134401] 


Military Personnel—Transportation—Household Effects— 
Weight Allowance—Separation as Officer and Reentry Into 
Service as Enlisted Member 

An Army member who, after return from overseas and separation from the 
service as a lieutenant colonel, reenlisted as a master sergeant and had portion 
of his household effects shipped from place of storage in the United States and 
some shipped from overseas to the new duty station did not by reason of reentry 
into the service as an enlisted man forfeit his right to have household effects 
within the weight allowance prescribed for a lieutenant colonel shipped to a 


selected point at Government expense not to exceed the cost for the combined 
shipment to his home of record. 


To the Secretary of the Army, January 3, 1958: 


Reference is made to letter dated September 3, 1957, from Finance 
Center, U. S. Army, Indianapolis, Indiana, FINCV-B 524.2, copy 
enclosed, transmitting to this Office for settlement the claim of Master 
Sergeant William P. Callaghan, RO 13 525 921. The claim is for 
amounts checked against Mr. Callaghan’s pay as the excess cost of 
shipping his household goods from Mira Loma, California, to Fort 
George G. Meade, Maryland. 

By paragraph 24, Department of the Army Special Orders No. 183, 
dated September 12, 1951, the member, then lieutenant colonel, was 
transferred from Army Language School, Presidio of Monterey, Cali- 
fornia, to Salzburg, Austria. The major portion of his household 
effects were placed in storage at Mira Loma incident to those orders. 
By paragraph 1, Special Orders No. 149, United States Forces in 
Austria, dated August 4, 1954, he was relieved from assignment at 
Camp Darby, Italy, and returned to Fort Hamilton, New York, for 
separation from the service. His release from active duty was ef- 
fected by paragraph 52, Fort Hamilton Special Orders No. 226, dated 
October 1, 1954, it being shown that his home of record is Washing- 
ton, D. C. On October 14, 1954, the member reenlisted as master 
sergeant at Fort George G. Meade, Maryland, and by paragraph 20, 
Special Orders No. 224 of the same date was assigned to duty at that 
station. Household effects weighing 2,889 pounds were shipped from 
overseas to Fort George G. Meade, and 9,034 pounds were shipped to 
that station from Mira Loma. The member was charged with ex- 
cess cost of $551.90 computed on a weight allowance of 6,000 pounds, 
the weight allowance of his enlisted rank at time of shipment. It 
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appears that the major portion of that amount has been collected 
from him. 

Paragraph 8001-1 (footnote 1), Joint Travel Regulations, provides 
that the weight allowance of an individual is based upon his grade or 
rating at the time of his detachment from last duty station. The 
same paragraph, however, authorizes a weight allowance of 10,000 
pounds for lieutenant colonel upon permanent change of station, .nd 
paragraph 8000-6 provides that a permanent change of station in- 
cludes the change from last station to home upon release from active 
duty. The regulation further provides (paragraph 8009-5) that a 
member upon release from active duty is entitled to shipment of 
household effects from last or any previous duty station, from a desig- 
nated place in the United States, or from place of storage, or any 
combination thereof, to either the home of record, or the place from 
which ordered to active duty, provided that such shipment is made 
within one year following his release from active duty. Thus, had 
the member not reentered the service it seems clear he could have 
shipped his effects, not to exceed 10,000 pounds, to Washington, D. C., 
or to some other point at no greater cost at any time within one year 
following his release from active duty. The regulations do not re- 
quire that he forfeit such right by reason of reentry into the service 
as an enlisted man. Hence, it is concluded that in addition to his 
weight allowance of 6,000 pounds as master sergeant he further was 
entitled to ship not to exceed 4,000 pounds of household effects from 
place of storage to any point not to exceed the cost of such shipment 
to his home of record, Washington, D. C. Accordingly, the excess 
cost in this case may be recomputed on that basis and the amount 
found due for refund may be paid to the member by the Department 
of the Army. 


[B-134412] 


Bids—Evaluation—Delivery Provisions—F. A. S. and 


F. O. B. Destination 


Evaluation of an f. 0. b. and an f. a. s. delivery bid submitted in response to an 
invitation, which provided for delivery f. 0. b. supply depot or f. a. s. designated 
pier at supply depot, on an equal basis without consideration of additional 
wharfage and unloading charges to the low f. o. b. bid because the procuring 
agency did not contemplate reshipment overseas but merely intended to offer 
bidders the option to deliver by rail or truck at depot terminal or by water at 
designated pier is proper under accepted definition of abbreviations f. a. s. as 
meaning merely “free alongside” and requiring addition of word “vessel” or 
other appropriate indication; however, in the future to avoid confusion the 
procuring agency should explain the intended meaning of such abbreviations. 


To Niedermeyer-Martin Co., January 7, 1958: 


Further reference is made to your letter of November 13, 1957, 
acknowledged November 21, protesting the action of the Department 
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of the Navy in awarding to Cascade Piling Company a contract for 
furnishing 10 logs under invitation for bids No. IFB-406-50-58, is- 
sued October 22, 1957, by the Naval Supply Depot, Seattle, Washing- 
ton. You question the propriety of the award for the stated reason 
that you were low bidder, considering that your bid was on an f. a. s. 
basis whereas the bid of the Cascade Piling Company was on an 
f. o. b. basis. 
The invitation contained provisions as follows: 


F. O. B. Point: Quotations are requested F. O. B. destination or F. A. S. 
Pier 91, i. e., Receiving Officer, Naval Supply Depot, 
Seattle 99, Washington and/or F. O. B. carrier’s equip- 
ment, wharf, or freight station (at the Government’s 
option) at or near Contractor’s Plant. 


and, in the column provided for insertion of the unit price: 


F. O. B. or F. A. 8. Naval Supply Depot, Seattle, Wash. Bidder to indi- 
cate which in his bid. 


It was stated on your bid—which was in the amount of $2,240— 
“Price is F. A. S. Naval Depot, Seattle, Wash.” The bid of Cascade 
Piling Company, in the amount of $2,100, was on an f. o. b. basis. 

You contend that the term “f. a. s.” contemplates delivery along- 
side overseas vessel and within reach of its loading tackle; that the 
additional cost of placing the logs in that location as compared with 
delivery f. o. b. Naval Supply Depot would be approximately $3.39 
per log for wharfage and $22.50 per log for unloading charge; and 
that, therefore, your f. a. s. bid was in fact lower than the f. o. b. bid 
of Cascade Piling Company. 

In response to the request of our Office, the Department of the 
Navy has furnished pertinent papers and a report setting out the 
facts and its views in the matter. In the contracting officer’s report 
it is stated : 


2. Enclosure (4) asked for bids for delivery of Camel Logs one of two ways, 
either F. O. B. or F. A. S., Naval Supply Depot, Seattle, Washington, or F. O. B. 
Carrier’s Equipment Wharf, or Freight Station at or near Contractor’s Plant. 
The stipulation of F. A. S. was added a number of years ago to IFBs for heavy 
timbers and piling to allow delivery by water. This addition was based on re- 
quests from the lumber industry. As far as this activity is concerned there is 
no difference in the cost of handling of heavy timbers or piling between F. O. B. 
and F. A. §S., Pier 91, Seattle, Washington. The contract stevedore cost for 
unloading or loading of heavy timbers or piling is the same whether received by 
rail car, truck, or in the water alongside the pier. The only reason enclosure 
(4) requested the bidder to indicate F. O. B. or F. A. S. on his bid was to enable 
this activity to make necessary unloading arrangements. 

” * + . 7 * * 


7. Future IFBs issued by this activity for heavy timbers or piling will contain 
a statement that F. O. B. and F. A. S. for delivery to this Command will be 
evaluated equally. 


It is stated also in the report that your bid did not contain the re- 
quired information as to where inspection was to be made. 

Your protest obviously is founded upon the supposition that the 
logs were intended for reshipment by water from the Seattle Depot, 
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and that consequently the cost to the Government of moving them 
from railroad cars or trucks to shipside would have to be added to the 
f. o. b. price in order properly to compare a bid f. o. b. cars or trucks 
with your bid f. a. s. pier. The invitation contains nothing to sup- 
port such an assumption, and it appears to be the fact that the logs 
were desired at the Supply Depot, and bidders were given the option 
of delivering them by rail or truck at the depot terminal or by water 
at the designated pier. In either case the seller’s obligation would 
end upon arrival of the logs at one of those points, and the Govern- 
ment would have the cost of unloading, which, according to the ad- 
ministrative report, would be the same whether land or water ship- 
ment was involved. On these facts, we must conclude that the con- 
tracting officer’s action was correct. 

Presumably your assumption was occasioned by the use of the ab- 
breviation f. a. s., which you construe to mean that the price includes 
delivery of the goods alongside overseas vessel and within reach of its 
loading tackle. While this appears to be the generally accepted con- 
notation, it is customarily used with the word “vessel” or with the 
name of a specific vessel, and it is also used with the word “pier,” or 
“dock,” as it was in this instance, where the point designated is the 
destination of the shipment rather than the point of shipment. See, 
for example, The W. Ferdinand Armstrong, 69 F. Supp. 824; Smiley 
Steel Co. v. Schmoll, 193 N. Y. S. 522. We may also point out that 
where overseas shipment is involved the abbreviation “f. 0. b.” prop- 
erly means free on board the overseas vessel. See McGowin Lumber 
and Export Co. v. R. J. and B. F. Lumber Co., (Ala.) .68 So. 263. 

The initials “f. a. s.” have been defined as meaning “free alongside 
ship” (Black L. D.), “free alongside steamer” (Ballentine L. D.), 
or “free aboard steamer” (55 Corpus Juris, Sales Sect. 323). Pro- 
fessor Williston, however, considers the initials as meaning merely 
“free along side,” requiring the addition of the word “vessel” or other 
appropriate indication [2 Williston, Sales, (Revised Ed.) 120], and 
that usage appears to be recognized by the foreign trade definitions 
adopted in 1941 by a joint committee of the U. S. Chamber of Com- 
merce, the National Council of Importers, and the National Foreign 
Trade Council. 

We agree that the use of such abbreviations without exact definition 
and adequate explanation tends to be confusing, but in the context 
of the subject invitation we think the term f. a. s. should not be con- 
strued as contemplating anything more than delivery by water to 
the pierside. The Department of the Navy will be advised of our 
view that the use of these and similar abbreviations without clear 
explanation of the meaning intended should be avoided. 
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[B-134478] 


Appropriations—Veterans Administration—In patient 


Care—Collections 


The appropriation for inpatient care in the Independent Offices Appropriation 
Act, 1957, which provides $670,116,900 including the sum of $7,216,900 for reim- 
bursable services, may not be regarded as authority to obligate and expend the 
gross amount without regard to the reimbursables in view of the legislative his- 
tory which establishes beyond a reasonable doubt that Congress intended only 
the net amount after deduction of the reimbursables to be the amount derived 
by appropriation from the general fund of the Treasury. 


The term “such appropriation” as used in the limitation respecting the number 
of patients to be furnished inpatient care and treatment refers to the gross 
amount appropriated, including the sum for reimbursable services. 


To the Administrator, Veterans Administration, January 7, 1958: 


On November 21, 1957, the former Administrator requested our 
decision concerning the amount of the appropriation “Inpatient care” 
contained in the Independent Offices Appropriation Act, 1957, 7 
Stat. 339,349. That appropriation provides: 

For expenses necessary for the maintenance and operation of hospitals and 
domiciliary facilities and for the care and treatment of beneficiaries of the 
Veterans Administration in facilities not under the jurisdiction of the Veterans 
Administration as authorized by law * * * $670,116,900, including the sum of 
$7,216,900 for reimbursable services performed for other Government agencies 
and individuals * * * Provided further, That the foregoing appropriation is 
predicated on furnishing inpatient care and treatment to an average of 141,100 
beneficiaries during the fiscal year 1957 including members in State or Terri- 
torial homes, and if a lesser number is experienced such appropriation shall be 


expended only in proportion to the average number of beneficiaries furnished 
such care and treatment. [Italics supplied.] 


The amount of $670,116,900 was increased to $671,116,900 and the 
number of beneficiaries to be furnished care and treatment was re- 
duced from 141,100 to 140,100 by the Third Supplemental Appro- 
priation Act, 1957, 71 Stat. 176, 179. 

The net amount of $663,900,000 ($671,116,900 less $7,216,900 for 
reimbursable services) was credited to the “Inpatient care” appro- 
priation account by appropriation warrant from the general fund 
of the Treasury. As and when reimbursements were realized, the 
appropriation account was credited with the collections. The obli- 
gations incurred under this appropriation during the fiscal year 
1957 were less than the gross amount of $671,116,900 and the number 
of beneficiaries furnished care and treatment was in excess of 140,100. 
The obligations incurred, however, are in excess of the amount of 
cash appropriated from the general fund plus the collections received 
through September 30, 1957. This is due to the fact that the earned 
receivables were only $6,389,722, or $827,178 less than the amount of 
$7,216,900 for reimbursable services stated in the act, and the fact 
that even some of the earned receivables will never be collected. 

The former Administrator contends that the sum appropriated 
under the appropriation “Inpatient care, 1957” is an authority grant 
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to obligate and expend in furnishing hospital care and treatment re- 
gardless of financing source (i. e., Treasury warrant or reimburse- 
ments) subject only to the provision relating to the average number 
of beneficiaries and presents the following questions for decision: 


First. Whether in view of the foregoing considerations the appropriation for 
“Inpatient Care, 1957,” should have been established by the Treasury Depart- 
ment in the amount of $671,116,900? * * * 

Second. If the term “such appropriation” does not refer to the definite sum 
appropriated, to what does it refer? * * * 

Third. If the answer to the first question is in the affirmative, what dis- 
position should be made of receipts for reimbursable services performed for 
other Government agencies and individuals? * * * 

Fourth. If the answer to the first question is in the negative, what sum 
should the Veterans Administration properly consider in relation to the patient 
load level stipulated in the appropriation language to finance the operation of 
hospitals in the expectation that full collection will be received (and in the 
absence of credit or borrowing authority) to match estimated reimbursable 
services? * * * 


As stated in the letter, the language on reimbursements in this 
appropriation first appeared in the Second Independent Offices Ap- 
propriation Act, 1954, 67 Stat. 187, under the appropriation heading 
“Maintenance and operation of hospitals.” The language involved 
was $555,000,000, including the sum of $7,000,000 for reimbursable 
services performed for other government agencies and individuals.” 
We agree that the $7,000,000 was a limit on the amount of reimburse- 
ments which could be used under the appropriation. We also agree 
that the amount of $555,000,000 was fixed in relation to the opera- 
tion of 114,315 hospital beds to maintain an 102,370 average daily 
patient load, but we cannot agree that it was a fixed obligational 
and expenditure authority of $555,000,000 without regard to re- 
imbursements. 

In the Comparative Statement of Appropriations for 1953, Esti- 
mates for 1954, and Amounts Recommended in the Bill for 1954, 
at page 16 of House Report No. 550, 83d Congress, Ist Session, on 
the Second Independent Offices Appropriation Bill, 1954, the amount 
of $548,000,000 is shown as the amount of the appropriation recom- 
mended in the House bill (H. R. 5690) for 1954. The amount is 
footnoted as follows: “And in addition $7,000,000 from reimburse- 
ments for services performed for other Government agencies and 
individuals.” The language in the House bill is identical with the 
language as enacted and quoted above. Also, a detailed statement 
explaining the need for each appropriation item for the Veterans 
Administration in that bill as passed by the House of Representa- 
tives, which is printed in the Senate Hearings, pp. 156-159, on the 
Second Independent Offices Appropriations for 1954, clearly shows 
that the Veterans Administration considered the $555,000,000 here 
involved to be composed of $548,000,000 plus an additional amount 
of $7,000,000 to be obtained from reimbursements. 
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Only the amount of $548,000,000 was credited to the 1954 account 
by appropriation warrant from the general fund of the Treasury. 
Similarly, only the gross amount less the amount for reimbursable 
services has been appropriated for subsequent fiscal years through 
1958. The budget estimates for the fiscal years 1955 through 1958 
show only the net amount as the amount of the appropriation. The 
Budget, at page 178, shows the estimate of the appropriation for 
1957 to be $662,900,000 and the table “Program and Financing” re- 
veals that an additional amount of $7,216,900 will be derived from 
advances and reimbursements. 

At page 116 of the House Hearings on the Third Supplemental 
Appropriation Bill, 1957 (H. R. 7221), the Controller of the Veterans 
Administration, in explaining the need for an additional amount of 
$3,000,000 for the appropriation “Inpatient care, 1957” stated that 
“The amount appropriated for the fiscal year 1957 was $662,900,000, 
which was the full amount requested.” In House Report No. 386, 
85th Congress, on that House bill, the House Committee on Appro- 
priations states: “In providing the entire $662,900,000 requested in the 
budget estimate at the beginning of the year, the Committee consid- 
ered such amount to be more than adequate for the entire year.” 

The legislative history of this appropriation, in our opinion, estab- 
lishes beyond any reasonable doubt that the Congress intended that 
only the amount of $662,900,000 under the appropriation in the In- 
dependent Offices Appropriation Act, 1957, plus the amount of 
$1,000,000 appropriated in the Third Supplemental Appropriation 
Act, 1957, was to be derived by appropriation from the general 
fund of the Treasury. The first question must, therefore, be an- 
swered in the negative. 

In answer to the second question, the term “such appropriation” 
refers to the amount of “$670,116,900, including the sum of $7,216,900 
for reimbursable services performed for other Government agencies 
and individuals,” that is, the amount of $662,900,000 to be derived 
from the general fund of the Treasury plus estimated reimburse- 
ments in the amount of $7,216,900. The amount for reimbursable 
services is the amount estimated by the Veterans Administration to 
be collected. The total amount available admittedly depends upon 
the accuracy of the Veterans Administration’s estimate of the reim- 
bursements to be received. 

Since the first question is answered in the negative, no answer 
to the third question is required. 

In answer to the fourth question, the amount to be considered 
is the amount of funds appropriated plus the most current estimate 
of reimbursements to be received for services performed for other 
Government agencies and individuals, but including any reserves 
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determined necessary to prevent any obligation or expenditure in 
excess of the amount of the appropriation plus reimbursements to 
be received. The estimate of the reimbursements may have to be 
revised at various times during the year. It is true that the Bureau 
of the Budget has apportioned the gross amount set out in the appro- 
priation, but, as stated in section 13 of Bureau of the Budget Circular 
No. A-34, the inclusion of such estimates in determining the amounts 
available for apportionment in no way authorizes an agency to obligate 
or expend in excess of the amounts to become available from such 
sources. 

We admit that there are administrative difficulties involved in car- 
rying out a program financed in this manner, but we cannot arbitrar- 
ily construe the appropriation language here involved to appro- 
priate an amount of $671,116,900 from the general fund of the 
Treasury when the appropriation language seems to indicate that 
only $663,900,000 was appropriated and its legislative history clearly 
shows that only that amount was intended to be appropriated. The 
method of financing the program is a matter which will have to be 
worked out with the Congress. 


[B-134214] 


Military Personnel—Retired Pay—Advancement to Officer 
Grade on Retired List—Cadet, Midshipmen, Etc., Service 


Retired enlisted men who are advanced on the retired list to commissioned or 
warrant officer grade, pursuant to 10 U. S. C. 3964, and who have service as 
cadets in the United States Military Academy, or as midshipmen in the United 
States Naval Academy, or as cadets in the United States Coast Guard Academy 
retain their enlisted status so that the prohibition in 10 U. S. C. 3682 against 
commissioned officers counting cadet or midshipman service is not applicable, 
and, therefore, such cadet and midshipman service is creditable for retired 
pay purposes. 


To the Secretary of Defense, January 9, 1958: 


Further reference is made to letter of October 23, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting decision on 
two questions which are set forth in Committee Action No. 196 of the 
Military Pay and Allowance Committee, Department of Defense, as 
follows: 


Question 1. « 

May service as a cadet in the United States Military Academy or as a mid- 
shipman in the Naval Academy which is now creditable in the computation of 
enlisted retired pay be included for retired pay purposes upon advancement to 
a commissioned or warrant officer grade pursuant to 10 U. S. C. 3964? 

Question 2. 

Would the answer be the same in cases of service in the United States Coast 

Guard Academy? 


468020 O-58-—32 
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Section 8964 of Title 10, United States Code, 70A Stat. 231, provides: 


Each warrant officer of the Army, and each enlisted member of the Regular 
Army, who is retired before or after this title is enacted is entitled, when his 
active service plus his service on the retired list totals 30 years, to be advanced 
on the retired list to the highest temporary grade in which he served on active 
duty satisfactorily, as determined by the Secretary of the Army, after September 
8, 1940, and before July 1, 1946. 


Section 1 of the act of May 31, 1956, 70 Stat. 222, 10 U. S. C. 1002, 
and section 49 (a) of the act of August 10, 1956, 70A Stat. 640, when 
read together, have the effect of striking from the above provisions the 
words “after September 8, 1940, and before July 1, 1946.” Section 3992 
of Title 10, United States Code, 70A Stat. 233, provides the method 
of recomputing the retired pay of a member of the Army who is ad- 
vanced on the retired list under section 3964. Sections 3964 and 3992 
are derived from section 203 (e) of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948, 62 Stat. 1086, 10 
U.S.C. 1004. 

In our decision of October 28, 1946, 26 Comp. Gen. 271, 275, regarding 
Navy personnel, it is stated that : 


* * * the provisions of section 10 of the act of July 24, 1941, as amended [by 
section 8 of the act of February 21, 1946, 60 Stat. 28] while affecting the retired 
rank and the retired pay of officers and enlisted men within the purview thereof 
upon retirement or return to an inactive status, properly may not be viewed as 
affecting, in any way, the “office” held by such personnel. Consequently, a retired 
enlisted man returned to inactive status with the higher commissioned grade or 
rank held under a temporary promotion while on active duty pursuant to the 


provisions of section 10 of the 1941 statute, as amended, still retains the “office” 
of an enlisted man on the retired list * * *. 


In the decision of June 24, 1949, 28 Comp. Gen. 727, the principle 
thus stated was held to apply with equal force to retired enlisted men 
of the Army who are advanced to commissivned rank on the retired list 
under the provisions of section 203 of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948, supra, 10 U.S. C. 1002. 
Hence, the prohibition in section 6 of the act of August 24, 1912, 37 
Stat. 594 (now in 10 U. S. C. 3682) against an Army officer including 
service as a cadet or midshipman, under an appointment to the Military 
Academy or the Naval Academy subsequent to August 24, 1912, in 
the computation of his length of service is not applicable to the per- 
sonnel involved in your present questions. 

The above considerations are equally applicable to cadet service at 
the United States Coast Guard Academy. Compare 29 Comp. Gen. 
331; 31,Comp. Gen. 528. 


Accordingly, both of your questions are answered in the affirmative. 
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Federal-Aid Highway Program—Eligibility of Programs Ap- 
proved Prior to the 1956 Act 


Bond-financed interstate highway projects which were authorized by section 5 
of the Federal-Aid Highway Act of 1950 when the prescribed Federal pro rata 
share of the project costs was based on a 50% or 60% formula and which were 
approved prior to the enactment of the Federal-Aid Highway Act of 1956, which 
increased the Federal pro rata share to 90%, are eligible for reimbursement for 
bond retirement from the funds authorized in the 1956 act, but only to the extent 
of the pro rata basis in effect at the time of the approval of the project agreements, 
in view of the legislative history of the 1956 act which indicates a Congressional 
intent to limit the increased Federal benefits to projects approved after the 1956 
act. 


The construction standards adopted under section 108 (i) of the Federal-Aid 
Highway Act of 1956, the wage rate determination requirements in section 115, 
and the cost of completion formula for future apportionments in section 108 (d) 
are not. for application to bond-financed interstate highway projects which were 
authorized by section 5 of the Federal-Aid Highway Act of 1950 and approved 
prior to the enactment of the 1956 act nor are they conditions precedent to eligi- 
bility for the use of 1956 act funds for reimbursement of such prior approved 
projects. 


To the Secretary of Commerce, January 14, 1958: 


On September 17, 1957, the Assistant Secretary for Administration 
submitted for our decision several questions raised by the Bureau of 
Public Roads concerning the use of interstate highway funds au- 
thorized by section 108 (b) of the Federal-Aid Highway Act of 1956, 


70 Stat. 374, 378, 23 U. S. C. 158 (b), to reimburse the States in the 
retirement of annual maturities of bonds in connection with bond- 
financed highway projects authorized under section 5 of the Federal- 
Aid Highway Act of 1950, 64 Stat. 785, 788, 23 U.S. C. 2le. 

Section 5 of the Federal-Aid Highway Act of 1950, reads as 
follows: 


Sec. 5 Any State, county, city, or other political subdivision that shall issue 
bonds and use the proceeds of such bonds for the construction of toll-free fa- 
cilities in order to accelerate the improvement of the National System of Inter- 
state Highways, the Federal-aid primary highway system or the Federal-aid 
highway system in urban areas, may apply any portion of the funds herein, or 
hereafter, authorized for expenditure on said systems of highways and appor- 
tioned to such State under the provisions of section 1 to aid in retirement of 
annual maturities of the principal indebtedness of such bonds to the extent that 
the proceeds of such bonds are actually expended in the construction of said 
systems of highways: Provided, That payment of Federal funds on the prin- 
cipal indebtedness of such bonds shall be made only on account of any such 
such facility that is constructed in accordance with plans and specifications ap- 
proved in advance of construction by the Commissioner of Public Roads: Pro- 
vided further, That payment of Federal funds pursuant to this section shall not 
exceed the pro rata basis authorized by section 1: And provided further, That 
payments to any State pursuant to this section shall be made exclusively from 
apportionments to such State from funds authorized by the Congress to be 
apportioned for expenditure on said systems of highways and this section shall 
not be construed as a commitment or obligation on the part of the United 
States to provide such funds. 


The facts related in the letter disclose that prior to enactment of the 
cited Federal-Aid Highway Act of 1956, 23 U. S. C. 151 note, the 
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Bureau of Public Roads entered into agreements with certain States 
for construction of bond-financed projects on the Federal-Aid pri- 
mary and urban road systems, including the interstate road system. 
These agreements provided in substance, in accordance with the pro- 
visions of the quoted section 5 and the Bureau’s regulations thereon, 
a copy of which was transmitted with the letter of September 17, 
for construction of the facilities approved in advance by the Bureau, 
and for payment of the Federal pro rata share of the project cost in 
the amount authorized by the law then in effect which, under the 
Federal-Aid Highway Act of 1954, 68 Stat. 71, 72, 23 U. S. C. 21a, 
was not to exceed 50 percent if financed with Federal-aid primary or 
urban funds and 60 percent if financed with interstate funds, subject 
to certain qualifications not pertinent here. The agreements also con- 
tained a provision to the effect that the execution thereof did not of 
itself operate to create an obligation against the State’s apportioned 
Federal-aid funds then available for obligation, but that payment of 
the Federal pro rata share would be made as of the time of the ma- 
turity in whole or part of the bonds issued to finance the project from 
future Federal funds apportioned and available to the State. 

The Assistant Secretary points out that under the Federal-Aid 
Highway Act of 1956, the Federal pro rata for projects financed with 
primary or urban funds remains unchanged, but that section 108 (e), 
23 U. S. C. 158 (e), of the act increases the Federal share payable 
for projects financed with interstate system funds authorized in sec- 
tion 108 (b) to 90 percent. Also, he refers to other new provisions 
in the highway legislation pertaining to interstate projects, namely, 
section 108 (d), 23 U. S. C. 158 (d), which provides a change in the 
apportionment formula beginning with the fiscal year 1960; section 
108 (i), 23 U. S. C. 158 (i), which requires that interstate projects 
meet certain construction standards; and section 115, 23 U. S. C. 166, 
which adopts the prevailing wage principle of the Davis-Bacon Act, 
40 U. S. C. 276a, as one of the conditions governing financing and 
construction of the interstate system. 

In summarizing, the Assistant Secretary refers to the second pro- 
viso of section 5 which limits Federal payments to not to exceed the 
pro rata basis authorized by section 1 of the 1950 act, 64 Stat. 785, 
and says that the latter section does not prescribe any pro rata. In 
view thereof, and of the provisions of section 5 authorizing the ap- 
plication of future Federal-aid authorizations to reimburse States 
for bond financed projects, he suggests that the Congress intended 
the Federal pro rata reimbursement to the States would be that ap- 
plicable to the particular class of Federal-aid authorizations used 
for such purposes. 
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The specific questions on which our decision is requested are stated 
in the letter as follows: 


1. Are the Interstate funds authorized under section 108 (b) of the Federal- 
Aid Highway Act of 1956, when available, considered eligible, under any cir- 
cumstances, to pay the Federal share of Interstate System bond-financed proj- 
ects, for which plans and specifications were approved by the Bureau of Public 
Roads and for which project agreements were entered into, pursuant to section 
5 of the Federal-Aid Highway Act of 1950, prior to enactment of the 1956 Act, 
provided the project has not been closed out by final Federal payment? If so, 

(a) May the amount of the Federal share payable with respect to future pay- 
ments on such projects be increased to 90 percent under the provisions of section 
108 (e) of the 1956 Act? 

(b) Would such eligibility be dependent upon such projects meeting the 
standards adopted under section 108 (i) of the 1956 Act? (It would not be 
possible to meet the requirements of section 115 relating to wage rate determina- 
tions since contracts for the projects in question have already been let by the 
States.) 

(c) Would such eligibility be dependent upon having the dollar amount of 
estimated future Federal payments on account of such projects included in the 
estimates of cost used in the apportionment of Interstate funds under section 
108 (d) of the 1956 Act? 


Section 5 of the Federal-Aid Highway Act of 1950 quoted above was 
designed to encourage a general acceleration of road construction on 
the Federal-aid highway systems, including the interstate system. 
It contemplated that the States which had largely obligated the 
Federal-aid highway funds apportioned to them would be enabled to 
continue with highway building through the use of bond financing. 
Reimbursement to the States for the principal of bond proceeds so used 
was authorized to be made from future Federal-aid highway funds 
apportioned and available to the States at the time of retirement of 
the bonds in an amount not to exceed the pro rata basis authorized by 
section 1 of the act. The responsibility of the United States for 
reimbursement on account of such construction was conditioned upon 
the future availability of Federal-aid funds. 

As stated in the letter, section 1 of the 1950 act does not specifically 
prescribe any pro rata basis for the Federal payment contemplated 
under the provisions of said section 5. However, we observe that 
section 1 does refer to the Federal-aid Highway Act of 1944, 58 Stat. 
838, 23 U.S. C. 61 note; that section 5 (a) at page 840 of the latter 
statute prescribes a 50 percent Federal matching basis for Federal-aid 
projects such as are here involved; and, that section 15 of the 1950 act, 
64 Stat. 791, continues in full force and effect all provisions of the 
earlier act not inconsistent therewith. 

- It isclear that the Congress intended, by use of the proviso in section 
5 of the 1959 act “That payment of Federal funds pursuant to this 
section shall not exceed the pro rata basis authorized by section 1,” 
the adoption of the then current matching formula as the basis for 
reimbursing States for bond-financed highway construction from 
any later Federal-aid highway funds provided to the States. It 
thus becomes necessary to apply the rule that the adoption of an 
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earlier statute by reference makes it as much a part of the later act as 
though it had been incorporated at full length, and brings in all that 
is fairly covered by the reference. Engel v. Davenport, 271 U. S. 33. 

Following the Federal-Aid Highway Act of 1950 the referred-to 
Federal-Aid Highway Acts of 1954 and 1956 were enacted, both of 
which acts provided increases in the Federal share payable to the 
States for projects constructed on the interstate system. Section 2 (a) 
of the 1954 act, 68 Stat. 72, provided “That the Federal share payable 
on account of any project on the national system of interstate highways 
provided for by funds made available under the provisions of this 
section shall be increased to 60 per centum of the total cost thereof 
***” And the language of section 108 (e) of the 1956 act, 70 Stat. 
879, is that “The Federal share payable on account of any project 
on the Interstate System provided for by funds made available under 
the provisions of this section shall be increased to 90 per centum of 
the total cost thereof * * *.” 

The only language that possibly may be regarded as giving section 
108 (e) of the Federal-Aid Highway Act of 1956 the effect of applying 
the 90 percent Federal payment provision therein to the retirement 
of bond-financed projects on the interstate system, which projects 
were the subject of agreements executed when the legal Federal share 
payable was either 50 or 60 percent, appears in the term “shall be 
increased to 90 per centum.” This phrase, however, when considered 
together with the other language of the section clearly indicates that 
while the 90 percent Federal payment supersedes the prior Federal 
pro rata, it was intended to apply only to interstate system projects 
provided for by the funds made available under the provisions of the 
section as amended, and not to affect projects previously consummated 
or finally agreed upon under earlier statutory authority. 

In this connection, we have considered the decision, 25 Comp. Dee. 
718, cited in the letter as being pertinent here. That case involved 
an amendatory statute that had the effect of repealing the payment 
provisions of an earlier act. The conclusion expressed therein to the 
effect that the increased amount of payment provided for by the 
amendatory statute was applicable in the settlement for road con- 
struction on which the Government had not made final payment is 
not regarded as applicable to the situation under consideration. 

Moreover, it is clear that the referred-to Federal-Aid Highway Acts, 
in authorizing apportionments of funds for use on the Federal-Aid 
highway systems and providing different Federal matching arrange- 
ments for projects, on the interstate system, must each be given effect 
so far as projects finally agreed upon under their authority in accord- 
ance with the provisions in effect at the time the agreements were 
reached. In House Conference Report No. 2436, on the bill that 
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became the Federal-Aid Highway Act of 1956, the following comment 
appears at page 30: 

* * * The conferees took note of the fact that some States have not yet 
obligated all of the funds previously apportioned to them under the authorizations 
contained in the Federal-Aid Highway Act of 1954, wherein the matching ratio 
is 60-40 instead of the more liberal 90-10 ratio provided in the conference 
agreement. It is intended by the conferees that the Secretary of Commerce will 
take such steps as may be necessary to insure that each State shall utilize all 
60—40 funds apportioned to it before the lapse period and that no State will be 
permitted to deliberately lapse any of the 60-40 funds in order to substitute 
therefor the more favorable 90-10 funds and thereby increase the total Federal 
funds going into any State for the Interstate System. 


Thus the quoted statements of the conferees negative any concept 
that the States are to be accorded any advantages through substitution 
or interchange of the more liberal Federal payment provided for 
projects on the interstate system authorized and funded under the 
Federal-Aid Highway Act of 1956, and the plain intent thereof ap- 
pears equally applicable in the use of such funds to reimburse the 
States in the retirement of bond-financed interstate system projects. 

There is no doubt that funds authorized to be appropriated by sec- 
tion 108 (b) of the 1956 act are available for expenditure on the system 
of highways which was the subject of section 5 of the 1950 act and that 
the funds for expenditure on such highways are required to be ap- 
portioned among the States. Therefore, and in accordance with sec- 
tion 5 of the 1950 act, in answer to question 1 and part (a) thereof, you 
are advised that the interstate system funds authorized by the Federal- 
Aid Highway Act of 1956 may be regarded as available, within the 
limits of funds apportioned to the States, to pay the Federal share of 
interstate system bond-financed projects for which agreements were 
executed and approved under section 5 of the 1950 act, prior to enact- 
ment of the 1956 act, provided that the interstate system funds pre- 
viously apportioned to the pertinent States under the authorizations 
contained in the Federal-Aid Highway Act of 1954 will have been 
obligated prior to lapsing and that such payments do not exceed in 
umount the legal pro rata in effect at the time the said agreements were 
approved. 

Nothing is apparent in the Federal-Aid Highway Act of 1956 or in 
its legislative history to establish a legislative intent to include inter- 
state system projects, other than as provided for in section 108, 23 
U. S. C. 158, as being subject to the construction standards adopted 
under section 108 (i), the wage rate determination requirements of 
section 115, or the cost of completion formula for future apportion- 
ments provided for in section 108 (d). Therefore, these statutory 
provisions need not be regarded as applying to prior transactions, or 
as conditions of the eligibility and use of the interstate system funds 
authorized therein to pay the Federal share of State bond-financed 
projects on the interstate system. Parts (b) and (c) of the question 
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therefore, are answered in the negative. However, our answer to 
question (c) in no way is to be interpreted as precluding, in establish- 
ing the cost of completion of the interstate system for apportionment 
purposes under section 108 (d) of the 1956 act, the inclusion of funds 
sufficient to liquidate the estimated future Federal payments on ac- 
count of such bond projects, that being a matter for administrative 
consideration. 


[B-133846] 


Appropriations—Availability—Objects Other Than As 
Specified—Particular Appropriation Not Designated 

The use of forest roads and trails appropriations for construction and main- 
tenance of aircraft landing fields for national forest purposes rather than for 
roads and trails purposes in an amount authorized under section 201 of the 
Department of the Interior and Related Agencies Appropriation Act, 1958, for 
expenditure from appropriations available to the Forest Service, would be legally 
objectionable as the use of appropriations for an object other than for which the 
appropriation was made, and the mere fact that there was disclosed at Con- 
gressional hearings an administrative intent to use roads and trails funds rather 
than forest service or forest service protection funds does not, in the absence of 
specific authority, establish Congressional sanction for the use of such funds. 


To the Secretary of Agriculture, January 16, 1958: 


On September 18, 1957, the Acting Secretary of Agriculture re- 
quested our decision on the Department’s proposal to use the appro- 
priation for the Forest Service for “Forest Roads and Trails,” 
contained in Title II of the Department of the Interior and Related 
Agencies Appropriation Act, 1958, Public Law 85-77, approved July 
1, 1957, 71 Stat. 268, for the construction and maintenance of any 
aircraft landing field in, or adjacent to, the national forests in an 
amount not to exceed $250,000, in view of the provisions of section 201 
of the act. That act provides in pertinent part, as follows: 


Sec. 201. Appropriations available to the Forest Service for the current fiscal 
year shall be available for: * * * (c) maintenance, improvement, and con- 
struction of aircraft landing fields in, or adjacent to, the national forests, in 
an amount not to exceed $250,000 -, 


The Acting Secretary of Agriculture cites another appropriation 
for the Forest Service contained in the referred-to appropriation act, 
namely, “Forest Protection and Utilization.” He says that while the 
Department considers both of these appropriations to be available 
for construction of airfields, subject to the $250,000 expenditure ceiling 
thereon, it is authorized to expend the entire sum from the “Forest 
Roads and Trails” appropriation for the construction and maintenance 
of any aircraft landing field without regard to the Forest Service 
programs provided for under the respective appropriations. 

In support of that view he refers to the Department of Agriculture 
Appropriation Act, 1954, 67 Stat. 205, wherein at page 212 language 
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substantially the same as the above-quoted provision first appeared 
under the appropriation “Salaries and Expenses, Forest Service.” 
With reference thereto the letter quotes certain statements made by 
the Department, during the hearings held by the congressional Sub- 
committees on Agriculture Appropriations (House Hearings pages 
2145-2146; Senate Hearings page 937), in explanation of the inclusion 
of the appropriation language, as follows: 


The last three lines of the new provision on page 71 propose language to 
permit the Forest Service to take essential action to maintain, improve, and 
construct airplane landing fields. The Forest Service has 112 small airplane 
landing strips. . . . Since their construction, airstrips have become increasingly 
important, especially for fire protection, and for this purpose are a vital part 
of the basic transportation system of the Forest Service. 

. . . Thus to protect life, to provide for efficient protection of adjacent timber- 
lands from fire ... it is essential that authorization be provided for mainte- 
nance, improvement, and construction of airstrips. 

It is important that landing fields, which are but another type of transportation 
facility, be established at strategic locations to furnish effective protection to 
inaccessible remote areas. Since the use of landing fields is in lieu of other means 
of transportation, the major portion of the obligations under this authority would 
be from the “Forest Roads and Trails” appropriation. There are other so-called 
wilderness areas in which roads will never be built. When forest fires occur 
in such areas, it is often necessary to walk firefighters from ten to thirty-five 
niiles over steep trails to reach the location of the fires. Under such conditions 
of delayed attack, fires grow large and the cost of suppression is extremely 
high. Landing fields in such areas make is possible to speed up crew travel, 
thus appreciably reducing the cost of fire suppression. [Italics supplied.] 


The doubt as to the propriety of the proposed use of the “Forest 
Roads and Trails” appropriation is said to arise by reason of the 
language in section 23 and 23 (a) of the Federal Highway Act ap- 
proved November 9, 1921, as amended, 23 U. S. C. 23, 23 (a) “for the 
survey, construction, reconstruction, and maintenance of forest roads 
and trails,” which language is included in and constitutes the statutory 
basis for the appropriation under consideration. This provision, it 
is suggested, might be construed as authorizing the use of roads and 
trails funds only for construction of landing fields for use in construct- 
ing and maintaining roads and trails. That is to say, it would be 
proper to use roads and trails funds for construction of an airstrip 
if air transportation appeared to be the most economical means of 
supplying labor, supplies, and materials to a road construction project 
in an isolated section, but not otherwise. As opposed to that view, your 
Department takes the position that the quoted provision of section 
201 has the effect of changing the terms of availability of the appro- 
priation for roads and trails as authorized by the basic act. Also, 
that the literal import of the provision is not limited in its application ; 
and that its referred-to legislative history makes it clear that it was 
the Department’s intention to use roads and trails funds for the 
construction of airfields without regard to the Forest Service program 
in connection with which the airfields are to be used. 

It is fundamental that the appropriations provided by the Congress 
to the Federal agencies to carry out their statutory duties and respon- 
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sibilities may be used only for the objects for which they are appro- 
priated and for no others. Section 3678, Revised Statutes, 31 U.S. C. 
628. The purposes for which “Forest Roads and Trails” funds may 
be used are set forth in detail in the cited Department of the Interior 
and Related Agencies Appropriation Act, 1958, as follows: 


For expenses necessary for carrying out the provisions of section 23 of the 
Federal Highway Act approved November 9, 1921, as amended (23 U. S. C. 23, 
23a), relating to forest development roads and trails, including the construc- 
tion, reconstruction, and maintenance of roads and trails on experimental 
areas under Forest Service administration, $24,336,000, to remain available 
until expended: Provided, That funds available under the Act of March 4, 
1913 (16 U. S. C. 501), shall be merged with and made a part of this appropria- 
tion: Provided further, That not less than the amount made available under 
the provisions of the Act of March 4, 1913, shall be expended under the provi- 
sions of such Act. 


No provision appears in the various authorizations under this ap- 
propriation or in section 201 quoted above, which either expressly or 
by reasonable implication authorizes the use of such funds for the 
maintenance, improvement, and construction of aircraft landing fields 
that are not directly connected with and necessary to the effective 
accomplishment of the purposes for which the roads and trails. funds 
are provided. Consequently, the use of the funds on activities be- 
yond the scope of its intended purposes, in the absence of specific 
authority therefor, clearly would be contrary to law. 

We have carefully considered, in this connection, the belief ex- 
pressed in the letter to the effect that there is statutory authority for 
using roads and trails funds to maintain and construct airfields that 
are necessary to the proper performance of activities provided for 
under the appropriation “Forest Protection and Utilization.” How- 
ever, the mere fact that there has been disclosed to the congressional 
Subcommittees on Agriculture Appropriations an administrative in- 
tent to obligate the major portion of the Forest Service funds author- 
ized to be expended for airfield purposes from the roads and trails 
appropriation, and that it has not been objected to, does not neces- 
sarily require the conclusion that such action has been authorized and 
approved by the Congress or that this appropriation has been made 
on that basis. Especially is this so where, as here, it appears from 
the printed congressional hearings and debates that no member of 
the Subcommittees on Agriculture Appropriations commented upon 
such use of the roads and trails funds. 

The quoted section 201—by its specific terms—authorizes proper 
expenditures limited to $250,000 for maintenance, improvement, and 
construction of aircraft landing fields in, or adjacent to, the national 
forests. While it operates upon all “appropriations available to the 
Forest Service” its application must be limited to the extent that such 
expenditures are reasonably connected with and incident to the ac- 
complishment of the purposes for which the individual appropria- 
tions were made. 














Comp.Gen.], DECISIONS OF THE COMPTROLLER GENERAL 475 


We observe that in accordance with the terms of 5 U.S. C. 78 (d), 
the Budget for the fiscal year 1958, at page 416, sets forth a state- 
ment of proposed obligations to be incurred by the Forest Service 
for the purchase, maintenance and operation of aircraft, and that it 
was represented that all such expenditures would be made from the 
appropriation “Forest Protection and Utilization.” It reasonably 
follows that the Congress, in providing funds for such objects of 
expenditure under the Forest Protection and Utilization appropria- 
tion, contemplated that expenditures for maintenance and construc- 
tion of airfields identified with the use of aircraft in carrying out 
the programs funded under this appropriation would also be charged 
thereto. To justify the conclusion that Forest Roads and Trails 
funds are available for use in connection with the construction of 
airfields pertaining to the activities of the Forest Protection and Utili- 
zation appropriation, we believe that the intention of the Congress 
to provide therefor should be clearly expressed. 

For the foregoing reasons, we conclude that the proposed use of 
the appropriation “Forest Roads and Trails” as outlined above is 
legally objectionable and, therefore, may not be approved. 


[B-134168] 


Military Personnel—Gratuities—Mustering-Out Pay—Time 
for Filing Claims 


The specific time limitation—July 16, 1956—for filing mustering-out pay claims 
prescribed in the act of July 16, 1952, as amended, 38 U. S. C. 1013, for members 
of the uniformed services who were discharged or released prior to the date of 
enactment must, under established rules of statutory construction, prevail over 
the general time limitation for filing claims against the United States in 31 
U. S..C. 71a, and such specific time limitation for previously discharged or re- 
leased members may not be extended by section 205 of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940, 50 U. S. C. App. 525. 

Mustering-out payment claims which were not filed prior to July 16, 1956, the 
time limitation prescribed in the Mustering-Out Payment Act of 1944, as amended 
by the act of July 16, 1952, 38 U. S. C. 1018, by members who were integrated 
into.a regular component after June 27, 1950, and before July 16, 1952, are 
.barred. 

To Lieutenant Colonel C. W. Griffin, Department of the Air Force, 


January 16, 1958: 


By letter received here October 21, 1957, the office of the Directorate 
of Accounting and Finance forwarded your letter of September 18, 
1957, with enclosures, presenting for decision a voucher stated in favor 
of Captain Paul G. Mulhern, 20877A, for mustering-out pay in the 
amount of $200 under the provisions of Public Law 550, 82d Congress, 
38 U.S. C. 901 note. 

It appears from the record and the information furnished that fol- 
lowing completion of aviation cadet training, Captain Mulhern was 
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commissioned as a second lieutenant in the United States Air Force 
Reserve on June 23, 1950. Thereafter, by Special Orders No. 160, 
dated August 16, 1950, he was appointed a second lieutenant in the 
Regular Air Force, which appointment you state he accepted on Sep- 
tember 23,1950. It is reported that Captain Mulhern held no commis- 
sion in the Air Force of the United States. You state that by letter 
dated April 16, 1957, the officer filed a claim for mustering-out pay 
incident to his acceptance of a commission in the Regular Air Force 
on September 23, 1950. 

You refer to the time limitations for filing claims for mustering-out 
pay as specified in Title V of the act of July 16, 1952 (Public Law 
550), 38 U. S. C. 1011, as amended, and the Mustering-Out Payment 
Act of 1944, as amended, 38 U. S. C. 691a, and you state that those 
provisions of law apparently were not specifically considered in 36 
Comp. Gen. 283, or in B-130306, March 13, 1957, 36 Comp. Gen. 645. 

Section 503 of Title V of the act of July 16, 1952, 66 Stat. 690, as 
amended by the act of July 26, 1955, 69 Stat. 380, 838 U. S. C. 1013, 
provides, in part, as follows: 


Any member of the Armed Forces entitled to mustering-out payment who shall 
have been discharged or relieved from active service under honorable conditions 
before July 16, 1952, shall, if application therefor is made on or before July 16, 
1956, be paid such mustering-out payment * * *, 


Section 3 of the Mustering-Out Payment Act of 1944, approved Feb- 
ruary 3, 1944, as amended, 38 U. S. C. 691c, contains substantially 
the same language as section 503 above, and authorizes the payment 
of mustering-out pay if application is made not later than February 3, 
1950. 

In our decision of October 5, 1956, B-129089, 36 Comp. Gen. 283, the 
question as to whether the officer would be precluded from receiving 
mustering-out pay by reason of filing an application subsequent 
to the time limitations prescribed in the Mustering-Out Payment Act 
of 1944 was not before us. However, in B-130306, March 13, 1957, 
36 Comp. Gen. 645, we considered whether the act of October 9, 1940, 
31 U. S. C. 71a, would preclude payment to a member who became 
entitled to mustering-out pay retroactively to June 1, 1945, and 
whether the 1940’act would preclude payment retroactively to June 1, 
1945, on the basis of the holding in our decision of October 5, 1956, 
B-129089, 36 Comp. Gen. 283. 

There is for noting that in the decision of March 13, 1957, 36 Comp. 
Gen. 645, our answers to the questions involving the act of October 9, 
1940, were based on the ten-year period of limitations for filing claims 
under that act plus the time that such period may have been extended 
by military service under the provisions of section 205 of the Soldiers’ 
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and Sailors’ Civil Relief Act of 1940, 50 U. S. C. App. 525. In other 
words, the conclusion was reached on the premise that the claims in- 
volved those members or former members who were integrated into 
a Regular component on and after the effective dates of the Mustering- 
Out Payment Act of 1944 and the act of July 16, 1952. 

Both the 1944 act and the 1952 act, as amended, clearly authorized 
the payment of mustering-out pay to those members who were dis- 
charged or released from active service prior to enactment of those 
acts provided application was filed within the prescribed time limita- 
tions. Under the express provisions of section 503 of the act of July 
16, 1952, as amended, 38 U. S. C. 1013, application must have been 
filed on or before July 16, 1956, in cases where the discharge or relief 
involved had occurred before July 16, 1952. 

The established rule of statutory construction is that where one 
statute deals with a subject in general terms, and another deals with 
a part of the same subject in a more detailed way, the more specific 
will prevail unless it appears that the legislature intended to make the 
general act controlling. Haskins & Sells v. United States, 91 C. Cls. 
35; Ginsberg & Sons v. Popkin, 285 U. S. 204; Detrich v. Howard, 
155 F. 2d 307, and /riarte v. United States, 157 F. 2d 105. 

In the absence of any clear expression of congressional intent to 
the contrary, it is our view that section 205 of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940, 50 U. S. C. App. 525, does not have the effect 
of extending the date for filing mustering-out pay applications which 
is specified: in section 503 of the 1952 act and that the claims of those 
members who were integrated into a Regular component on or after 
June 27, 1950, and before July 16, 1952, and who did not file an 
application for mustering-out pay on or before July 16, 1956, are 
barred, by the express provisions of the 1952 act, from receiving such 
pay. 

Since it appears that Captain Mulhern was integrated into the 
Regular Air Force by acceptance of appointment on September 23, 
1950—prior to July 16, 1952—and since his application for mustering- 
out pay was filed by letter dated July 16, 1957, or one year subsequent 
to July 16, 1956, the expiration date for filing such claims as fixed in 
the 1952 act, as amended, his right to mustering-out pay is barred by 
the express provisions of that act. 

Accordingly, payment is not authorized on the voucher which is 
being retained here. 
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[ B-134527] 


Military Personnel—Transportation of Household Effects— 
Services in Disconnecting Electrical Appliances 


Technical services which are performed by mechanics before household appll- 
ances—Deepfreezes, refrigerators, clothes dryers, hi-fidelity equipment, etc.— 
belonging to military personnel are prepared for shipment at Government expense 
and which are necessary to prevent damage in shipment are regarded as a part 
of the packing and crating services incident to transportation of household effects, 
and payment by the Government would be proper under appropriate regulations 
pursuant to section 303 (c) of the Career Compensation Act of 1949, 87 U. S. C. 
253 (c), if the services are not otherwise available as part of the transportation. 


To the Secretary of the Air Force, January 16, 1958: 


Further reference is made to a letter of November 27, 1957, from 
the Assistant Secretary of the Air Force (Manpower, Personnel and 
Reserve Forces), requesting decision whether the provisions of section 
303 (c) of the Career Compensation Act of 1949, as amended, 37 
U.S. C. 253 (c), authorizing the transportation at Government expense 
of baggage and household effects of members of the uniformed services 
upon change of station, legally may be construed as providing au- 
thority for the payment of charges of experienced mechanics for their 
specialized services in the preparation of gas and electrical appliances 
for shipment. 

It is stated that the present inquiry concerns a problem that has 
arisen with the development of modern appliances such as Deepfreezes, 
refrigerators, clothes dryers, television sets, air conditioners, dish 
washers, record players, hi-fidelity equipment, etc., involving the need 
for special bolting and servicing of such items prior to shipment re- 
quiring the technical knowledge of experienced servicemen, in order 
to prevent damage in transit and thus reduce the incidence of damage 
claims. Such services are not otherwise described except that they 
must be secured from other than the transporting agency before the 
appliances are released for packing, crating and shipment, and that 
they do not include normal disconnect or reconnect charges. 

Section 303 (c) of the Career Compensation Act of 1949, as amended, 
provides authority for transportation at Government expense (in- 
cluding packing, crating, drayage, temporary storage, and unpacking) 
of baggage and household effects of members of the uniformed services 
when ordered to make a change of station, under such conditions and 
limitations and for such ranks, grades, or ratings and to and from 
such locations as may be prescribed by the Secretaries concerned. In 
view of such broad authority vested in the Secretaries, and of the fact 
that the term “transportation” for that purpose is expressly defined 
to include the packing and crating of household effects, the Secretaries 
concerned would appear to have authority to provide by regulation 
for furnishing or obtaining any services which may be regarded as 
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a part of the packing and crating activities necessary in the prepara- 
tion for transportation of the member’s effects authorized for move- 
ment on change of station. 

The services in question were not identified sufficiently to provide a 
basis for determining whether they are packing or crating services 
rendered in anticipation of shipment within the meaning of the cited 
statutory provisions, and it was indicated that they are to be obtained 
before the appliances “are released for packing.” However, since one 
of the main reasons for packing and crating household effects for ship- 
ment is to protect them from damage while in transit, it appears gen- 
erally that if technical services by experienced mechanics are necessary 
for the protection of the appliances involved against damage while 
they are being shipped, such services properly may be regarded as part 
of authorized crating and packing activities and payment by the Gov- 
ernment of the charges for such services would appear to be proper 
under appropriate regulations, if services of this type are not otherwise 
available. 


[B-134597] 


Contracts—Specifications—Evaluation on Basis Other Than 
in Invitation 

An invitation which requires bidders to accompany their bids with sufficiently 
detailed plans and descriptive data to enable the contracting agency to ascertain 
the interpretation the bidder was placing on the general requirements is in effect 
permitting each bidder to draft his own specifications and to submit a bid price 
based on the plans and descriptive data rather than on strict compliance with 
the specifications and is, therefore, contrary to the competitive bidding system, 
which requires definiteness in the drafting of specifications and notice to the 


bidders, in advance of bid opening, of the factors to be considered in evaluation 
of the requirements. 


To J. G. Conkey, Maritime Administration, January 16, 1958: 


Reference is made to your letter dated December 4, 1957, requesting 
a decision as to the proper action to be taken under Invitation for Bids 
No. B1-MA58-15. 

Your letter indicates the Invitation contemplated that the con- 
tractor would furnish and outfit plastic lifeboats of a type acceptable 
to the U. S. Coast Guard for use in Ocean and Coastwise service. It 
is understood, however, that specific standards for this type of life- 
boat have not been established by the Coast Guard and you advise that 
the initial procurement of such articles by your Administration was 
viewed as a research and development project, the intricacy and novelty 
of which made it impossible to prepare specifications stating with cer- 
tainty the exact product required. As issued, Invitation No. Bl- 
MA58-15 requested bids on “laminated reinforced plastic construction 
lifeboats in accordance with attached specifications entitled ‘General 
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Specifications for 24’ Oar and Motor Propelled Lifeboats (Plastic)’ 
dated August 5, 1957, and outline drawings as prepared by the Office 
of Ship Construction & Repair * * *.” 

Article A-2 of the General Specifications is entitled “Intent of Speci- 
fications” and provides in subparagraph 2 as follows: 


2. The intent of the plans and specifications is to define the general scope and 
show the general features and arrangement and not necessarily the details. The 
absence of such details from the plans and specifications or inadvertent errors 
in the plans and specifications will not excuse the contractor for omitting or 
failing to correct any essential details required to complete the boats in accord- 
ance with the general scope as represented by the plans and specifications. The 
maximum hoisting weight when fully equipped (but without persons) shall not 
exceed 4,500 pounds. This 4,500 pounds includes approximately 800 to 1,000 
pounds of equipment as defined under Paragraph B-2. 


Subparagraph 1 of Article A-3 of the General Specifications pro- 
vides as follows: 


General Requirements 


1. These plastic lifeboats shall comply with the general requirements for the 
construction and arrangement of metal lifeboats as. set forth in Coast Guard 
Specification Subpart 160.035, except that unless otherwise specified, materials, 
scantlings, methods of construction, fastenings, methods of attachment of com- 
ponent parts, and other specific construction details may be varied by the 
builder in order to produce a structurally sound boat meeting in every respect 
recognized standards of first class construction and one which will satisfac- 
torily meet the performance requirements set forth herein. 


And subparagraph 2 of Article A+ provides: 
Preliminary Plans 


2. Complete and detailed plans will not be required to be submitted to the 
U. S. Coast Guard for approval prior to beginning construction. However, two 
(2) prints each of plans must be submitted to the U. S. Coast Guard and the 
U. S. Maritime Administration showing proposed general arrangement, lines, 
method for attaching releasing gear, and a proposed bill of material showing 
all materials to be used, together with a proposed lay-up procedure showing 
sequences of construction and assembly before construction commences in order 
that the U. S. Coast Guard and the Maritime Administration will be cognizant 
of the general construction methods and procedures to be used. U. 8S. Coast 
Guard acceptance of the plans as to general arrangement and information 
shown only will be required. U.S. Coast Guard approval as to design, strength, 
etc., as normally required for metal boats will not be necessary for the pre- 
liminary plans. However the U. S. Coast Guard shall have the right to reject 
any proposed methods of construction or materials not considered suitable for 
the purpose or not considered to be in accordance with accepted procedures or 
recognized standards of good workmanship. 


Amendment No, 1 to the invitation was issued on September 17, 
1957, and paragraph C thereof provided as follows: 


C. Delete Article 4, entitled “MOLDS” of the “TERMS AND CONDITIONS”, 
page 5 of the Invitation and substitute in lieu thereof, Article 4. “PLANS”, 
as follows: 

PLANS: Complete and detailed plans will not be required to be submitted to 
the Maritime Administration for approval prior to award of Contract, HOW- 
EVER, EACH BID MUST BE ACCOMPANIED WITH ONE PRINT EACH 
OF PLANS SHOWING PROPOSED GENERAL ARRANGEMENT, METHOD 
FOR ATTACHING RELEASING GEAR AND A PROPOSED BILL OF MA- 
TERIAL SHOWING ALL MATERIALS TO BE USED TOGETHER WITH A 
PROPOSED LAY-UP PROCEDURE SHOWING SEQUENCES OF CONSTRUC- 
TION AND ASSEMBLY IN ORDER THAT THE MARITIME ADMINISTRA- 
TION WILL BE COGNIZANT OF THE GENERAL CONSTRUCTION 
METHODS AND PROCEDURES TO BE USED. 
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The effect of this portion of the amendment was to require bidders 
to comply with the above-quoted provisions of Article A-4 (2) of the 
General Specifications prior to bid opening, and your letter advises 
that, since you are attempting to contract on a fixed-price basis for 
lifeboats of a new type and design, the furnishing of plans and other 
data as required by Amendment No. 1 is considered to be an essential 
part of the bid and to be necessary for determining the type and qual- 
ity of the product to be furnished by the contractor. 

Twenty-one bids, ranging from $14,502 to $80,000 per shipset, were 
received in response to the invitation and it has been determined that 
eight of these bids, including the second and third low bids, were not 
accompanied by adequate plans and descriptive data. However, all 
bids received were analyzed by your Office of Ship Construction and, 
based upon such plans and descriptive data as were submitted, that 
organization has reached the following technical conclusions which 
were not specifically included in, or excluded from, the specifications: 


(a) Vapor will migrate through plastic, so that wholly enclosed metals or 
wood will be subject to corrosion, or in the case of wood, subject to swelling. 

(b) Due to the widely different modulus of elasticity of plastic and metals 
and different thermal coefficients of expansion of these materials it is very 
difficult to bond the two together so that the union is permanent under stress. 

(c) Joints between plastic and metals under stress should be made positive 
by metal fastenings which should be of bronze or stainless steel. 

(d) Joints between plastic and plastic made by epoxy resin bonding are 
satisfactory, providing the area of bonding is adequate and that the direction of 
stresses will not tend to delaminate the plastic. 

(e) Recent Bureau of Ships designs of small plastic boats have discarded 
transverse frames bottom structure in favor of longitudinal framing. 

(f) The use of wood or metal for easily removable items in the interior of 
the boats, except buoyancy tanks, is acceptable as a means of reducing first cost. 

(g) It is not advisable to bond green polyester plastic laminates to cured 
epoxy resin plastics. 


Based upon such conclusions you express the opinion that the low 
and second low bids should be rejected because the plans and data 
submitted were inadequate to permit full evaluation and because such 
plans as were submitted proposed the use of methods and materials 
classified as unacceptable by the Office of Ship Construction. Addi- 
tionally, you propose to reject the third low bid for failure to submit 
the required plans until after bid opening, and you request our con- 
currence in an award to the fourth low bidder. 

The rule is settled that the competitive bidding statutes require a 
basis for exact comparison of bids, Hannon v. Board of Education, 
107 P. 646, 30 LRA (NS) 214, and if bids submitted under an invita- 
tion are incapable of a fair comparison, the bidding is noncompetitive. 
United States v. Ellicott, 223 U. S. 524. To effectuate such require- 
ment it has been held that specifications must define the product to 
be contracted for in terms sufficiently definite to assure that every 
bid made in compliance therewith will be for substantially the same 
product. 38 Op. Atty. Gen. 555; 10 Comp. Gen. 480. And where 
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an invitation, in effect, permitted bidders to draft their own plans 
and specifications from which administrative officers could select the 
article considered most preferable, we have held that such procedure 
does not comply with the requirements of competitive bidding. 11 
Comp. Gen. 220; 17 id. 789. 

A careful reading of paragraph C of Amendment No. 1 leaves no 
doubt that it required bidders to accompany their bids with sufficiently 
detailed plans and descriptive data to enable your agency to ascertain 
the interpretation the bidder was placing upon the general require- 
ments. However, the effect of such requirement was to permit each 
bidder to submit a bid price based upon the plans and descriptive 
data accompanying his bid, rather than upon strict compliance with 
the specifications or with such interpretations as your agency might 
place upon any general requirements contained therein. Such con- 
clusion is supported by our review of the bid analysis and summary 
sheet submitted with your letter, which indicates that none of the 
plans and descriptive data submitted were in strict accordance with 
your agency’s interpretation of the specification requirements, and 
that a considerable number of the plans submitted contained one or 
more of the objectionable features contemplated by the low and second 
low bidders. It is therefore obvious that the invitation, as amended, 
resulted in the receipt of bids based upon individual specifications of 
each bidder as reflected by the plans and descriptive data accompany- 
ing his bid, and it follows that an evaluation of such plans to deter- 
mine which of the bids, as qualified by the plans and descriptive data 
submitted, would appear to be most likely to meet the general re- 
quirements of the specifications and to be approved by the Coast 
Guard when submitted to that agency under the requirements of 
Article A-4 (a) of the General Specifications, may not be construed 
to fulfill the requirements of competitive bidding as set out in the 
cases and decisions cited above. See 36 Comp. Gen. 380, 385. 

Accordingly, it js our opinion that all bids should be rejected and, 
if possible, any future procurement should be accomplished under 
definite specifications setting out the minimum requirements of both 
your agency and the Coast Guard with respect to the articles in 
question. 

The enclosures received with your letter are enclosed. 
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[B-130539] 


A liens—Employment—Compensation Prohibition—Re- 
lief—Employment Regulation Prohibition 

A Department of the Army employee who was in fact a citizen of England, al- 
though she believed that she had acquired United States citizenship by reason 
of the naturalization of her father, and who received compensation during the 
fiscal year 1942 contrary to the prohibition in the Military Appropriation Act, 
1942, against payment of salary to noncitizens, is found to have been paid by 
the disbursing officer in good faith and without any lack of good faith on her 
part to justify invoking the relief provisions of the act of May 2, 1942, and, 
therefore, no salary refund from the employee is required. 


The employment of a noncitizen by the Department of the Army contrary to 
Civil Service Regulation 2.104, which precludes permanent employment in the 
competitive service unless a person is a citizen or owes allegiance to the United 
States, does not make the appointment void ab initio but voidable only so that 
an employee who is separated pursuant to such regulation when it is learned 
that no record could be found of the faturalization of her father as a United 
States citizen is entitled to compensation and lump-sum leave earned prior to 
her separation. 


To the Secretary of the Army, January 20, 1958: 


On December 19, 1957, the Assistant Secretary of the Army re- 
quested our decision as to the legality of salary payments to Mrs. 
Dora J. Hickman, during the fiscal years 1942 and 1943, and to the 
propriety of withholding final salary and lump-sum leave payment 
at the time of her separation in September 1956, because of failure 
to disclose that she was not a citizen of the United States. 

The report furnished shows that on April 28, 1942, Mrs. Hickman 
received a war-service indefinite appointment at which time she 
certified on various forms that she was a citizen of the United States 
through naturalization of her father in 1917, United States District 
Court, Certificate No. 11500. Her place of birth was shown as 
Shropshire, England. On papers executed in connection with her 
conversion to a probational status in April 1947, Mrs. Hickman also 
indicated that she was a citizen of the United States. However, in 
August 1956, a re-investigation disclosed that Mrs. Hickman was not 
a citizen of the United States and on September 24, 1956, she was 
separated for disqualification (noncitizenship). 

The Military Appropriation Acts for the fiscal years 1942 and 1943 
contained prohibitions against the use of the funds provided therein 
to pay the salary of a noncitizen of the United States under certain 
circumstances. The act covering the fiscal year 1942, approved June 
30, 1941, 55 Stat. 369, prohibited payment of salary to any person 
not a citizen of the United States, unless such person was in the em- 
ploy of the Government or in a pay status on July 1, 19387. The 
appropriation act in effect for the fiscal year 1943, approved July 2, 
1942, 56 Stat. 613, prohibited payment of salary to any person not 
a citizen of the United States who was not in the employ of the 








484 DECISIONS OF THE COMPTROLLER GENERAL [37 


Government or in a pay status on the date of enactment thereof. Also, 
this later act contained a further provision stating that the prohibi- 
tion would not be applicable to nationals of those countries allied 
with the United States in the prosecution of the war and whose em- 
ployment was determined by the Secretary of War to be necessary. 

As to the 1943 fiscal year, the employee here involved was in the 
employ of the United States on the date of the enactment of the 
appropriation act for that fiscal year, that is, on July 2, 1942. More- 
over, the Assistant Secretary says that had the fact of noncitizenship 
been known at that time, Mrs. Hickman’s case could and undoubtedly 
would have been approved by the Secretary of War. In view thereof, 
the salary payments for the fiscal year 1943 are regarded as proper. 

The salary payments to the employee during the fiscal year 1942, 
that is from April 28, 1942, through June 30, 1942, appear to be pro- 
hibited by the Military Appropriation Act, 1942, since there is no 
showing that she was in the employ of the United States or in a pay 
status on July 1, 1937. Concerning such prohibited payments for 
that fiscal year, there is for consideration the provisions of the act of 
May 2, 1942, 56 Stat. 266, which amended the act of April 11, 1941, 
55 Stat. 136, to read in pertinent part as follows: 


Section 1. That notwithstanding provisions contained in the several appro- 
priation Acts for the fiscal years 1939, 1940, 1941, and 1942, prohibiting the pay- 
ment of compensation therefrom to officers or employees who are not citizens of 
the United States, the Comptroller General of the United States is hereby au- 
thorized and directed to allow credit in the settlement of disbursing officers’ 
accounts, and relieve certifying officers of liability for such payment for services 
rendered by noncitizen officers and employees, as are otherwise correct and legal, 
as are made in good faith, and as are found not to be due to any lack of good 
faith on the part of the payee. 

Sec. 2. If credit is allowed in disbursing officers’ accounts in accordance with 
section 1 of this Act, the officer or employee, or former officer or employee re- 
ceiving payment shall not be required to refund the amount thereof; and any 
such amount which has been collected from an officer or employee, or former 
officer or employee, may be refunded to him. 


We have informally obtained copies of correspondence from your 
Department, including a copy of a letter from Mrs. Hickman, in 
which she avers that it was always her belief that she was a citizen 
of the United States by reason of information from her father that 
he was naturalized in 1917. In reply to a charge that she had regis- 
tered as an alien under the Alien Registration Act in 1940, 54 Stat. 
670, she stated that she did so in the belief that such act applied to 
citizens who were foreign born. 

When confronted with information from the Immigration and 
Naturalization Service in 1956, that no record was found of her 
father’s naturalization, Mrs. Hickman immediately took steps to be- 
come a citizen of the United States by naturalization which action 
was consummated in the latter part of 1956, and on December 31, 
1956, she was reemployed by the Department of the Army. We have 
been informally advised by a representative of your Department 
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that a review of the file in Mrs. Hickman’s case fails to show any lack 
of good faith on her part and that she has a good reputation for 
veracity. On the basis of the foregoing and in accordance with the 
act of May 2, 1942, supra, we find that the salary payments to the 
employee for the fiscal year 1942, were made in good faith by the 
disbursing officer concerned, and without any lack of good faith on 
the part of the employee. Thus, no refund from Mrs. Hickman is 
required for salary received during the period April 28, 1942, through 
June 30, 1942. 

The Assistant Secretary’s letter further reports that since July 1, 
1943, until the present time, the provisions of law prohibiting the 
payment of salary to noncitizens have not been applicable to em- 
ployees of the Department of the Army. Apparently, Mrs. Hick- 
man was separated in 1956, not because of any statutory prohibition, 
but because of Civil Service Regulation 2.104 which precludes per- 
manent employment in the competitive service unless a person is a 
citizen or owes allegiance to the United States. 

Failure to conform with the regulation of the Civil Service Com- 
mission referred to above is not regarded as rendering an appoint- 
ment void ab inito but voidable only. Therefore, there is no question 
of a de facto status involved and Mrs. Hickman is entitled to all com- 
pensation earned by her prior to separation plus a lump-sum payment 
for her accrued annual leave. 


[B-134353] 


Contracts—Foreign Law—Judicial Notice—Precedence 
Over Contract Terms 

A foreign law which is not cited but which is alleged to be the basis for a claim 
for additional costs incurred incident to a fixed-price contract is not for recog- 


nition without specific proof, and claims based on a general allegation of foreign 
law must be rejected. 


Even if a contractor establishes that under a foreign law certain claims for 
additional costs in performance of a fixed-price contract are allowable, the 
foreign law and custom may not take precedence over the specific terms of the 
contract and over specific statutory prohibitions. 


To Universum-Verlag GMBH, January 20, 1958: 


Reference is made to your letter dated August 7, 1957, addressed 
to the American Embassy, Bad Godesberg, protesting our settlement 
dated June 7, 1957, which disallowed your claim for DM 8,300.84 
plus 10 percent interest per annum since May 28, 1953, on DM 
17,878.84 under contract No. S 636 FA 309, dated April 7, 1950. 

Originally, you claimed DM 17,878.84 plus 10 percent interest per 
annum since May 28, 1953, under your contract to supply books to the 
Office of the U. S. High Commissioner for Germany (HICOG). By 
settlement dated June 7, 1957, our Office issued an allowance to you 
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in the amount of DM 9,578 and disallowed the amount of DM 8,300.84 
and your claim for interest. In your letter dated August 7, 1957, 
you allege that the United States is obligated to you as follows: 


SEES GE cananentadcencteesninnammnnimaediit DM 1, 120. 
Ee DRE s nciccctwtantnkdtunmnitosennaaane 949. 68 
ND TING oasis eiccnimncecanddasnmnnntinammun 6, 020. 
SE I IN ins sinrnsatnstnsennccninn enticahcnas tain iptl aaaaindaianaiinacadaais 211.16 
8, 300. 84 
DOIEEEE DIDO cnincecndcnsndstinstiidnnneninnn 312. 60 
ID ntti sci eco areata DM 8, 613. 44 


10 percent interest on the amount of DM 17,878.84. 


You claim that you are entitled to packing costs because Govern- 
ment “shipping clerks” refused to accept delivery of the order until 
the books were wrapped in strong packing paper. You claim pay- 
ment for double end-paper because Miss Schwartz, an officer of the 
Education Branch of HICOG, ordered you to supply it. 

You knew that D. W. Bernard was designated in the contract as 
the contracting officer and you should have known that the “shipping 
clerks” and Miss Schwartz had no authority whatever to enlarge, 
vary, or alter the terms of the agreement, especially so as to obligate 
the United States for additional costs, as condition 9, entitled 
“Changes,” in the contract which you signed specifically designated 
the contracting officer to issue written orders for changes in packing 
and specifications. Furthermore, individuals dealing with officers of 
the Government act at their own peril and must see that the person 
acting in an official capacity has authority to bind the Government. 
The Floyd Acceptances, 7 Wall. 666, 676; Whiteside v. United States, 
93 U.S. 247, 257; Hawkins v. United States, 96 U.S. 689, 691; United 
States v. American Sales Corp., 27 F. 2d 389, 392, affirmed 32 F. 2d 
141, certiorari denied 280 U. S. 574; J. d J. W. Stolts Association v. 
United States, 66 C.-Cls. 1, 7-8. An officer’s “unauthorized acts can- 
not estop the government from insisting upon their invalidity, how- 
ever beneficial they may have proved to the United States.” Flor v. 
United States, 9 Wall. 45, 49; Yuhasz v. United States, 109 F. 2d 467, 
468. And this is so even though the conduct of the subordinate of- 
ficer may have been so grossly erroneous or so flagrantly unreason- 
able as to imply bad faith. United States v. Blair, 321 U.S. 730. 

You claim payment for wage increases occurring between the date 
of contracting in 1950 and the date of delivery in 1952. You state 
that you were charged this additional cost by your printer and that 
you seek to be reimbursed for this expense item. 

The contract with HICOG does not contain any provision for re- 
imbursement of increased labor costs and you agreed to perform that 
contract at a stipulated fixed price. Therefore, you assumed the risk 
of increased production costs. 
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In regard to the legal fees which arose in connection with your 
claim, allowance of attorney’s fees to a claimant against the United 
States is unauthorized in the absence of an express statutory pro- 
vision. Edelman vy. United States, 117 C. Cls. 400, 413; Piggly 
Wiggly v. United States, 112 C. Cls. 391, 482. 

In addition to your original claim, you now claim a refund for 
personal expenses—postage, telephone calls and _ transportation 
charges—incurred in connection with the collection of your claim. 
In the absence of an express statutory provision, allowance of these 
expenses is unauthorized. 

In regard to your claim for interest, the payment of interest by the 
United States on its unpaid accounts or claims may not be made ex- 
cept where interest is stipulated by contract or is directed by statute. 
Angarica v. Bayard, 127 U.S. 251; United States v. North American 
Transportation & Trading Co., 253 U.S. 330; Seaboard Air Line Ry. 
Co. v. United States, 261 U. S. 299; Smyth v. United States, 302 U.S. 
329; United States v. Hotel Co., 329 U.S. 585. 

In your letter of August 7, 1957, you state further that the subject 
contract was executed and performed in Germany and that German 
law should apply in the consideration of your claim. However, al- 
though you predicated your claim on German law, you did not cite any 
specific German law which would authorize allowance of your claim. 

A United States forum may take judicial cognizance of its own 
courts, but a United States forum cannot be presumed to be ac- 
quainted with or to have judicial knowledge of the law of a foreign 
country. The rule that the United States forum cannot take cogniz- 
ance of the law of another country without plea and proof has been 
constantly maintained in the courts of the United States. Cuba R. R. 
Co. v. Crosby, 222 U.S. 473, 479; Liverpool Steam Co. v. Phenia Ins. 
Co., 129 U. S. 397, 445; Pierce v. Indseth, 106 U. S. 546, 550-551; 
Dainese v. Hale, 91 U. S. 18, 20-21; Ennis v. Smith, 14 How. 400, 
426-427; Church v. Hubbart, 2 Cranch. 187, 236. When foreign law 
has not been proved, a claim based thereon has not been established 
and must be rejected. 

Even if it is established that under the German law you would be 
entitled to interest, appropriations of the United States are not avail- 
able for the payment of interest for reasons hereinbefore stated. 
With regard to the packing costs and double end-paper, neither Ger- 
man law nor German custom would take precedence over the specific 
provisions of contract condition 9. 

In light of the foregoing, there appears to be no basis upon which 
our Office would be warranted in authorizing the allowance of any 
part of the amount claimed. 

Accordingly, the settlement of June 7, 1957, is sustained. 
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Military Personnel—After Expiration of Enlistment—Mak- 
ing Good the Time Lost—Court-Martial Sentence 

An enlisted man who, after expiration of his normal enlistment and while being 
held to make good the time lost during the enlistment pursuant to 10 U. S. C. 62a, 
is confined under sentence of court-martial continues in a pay status while so 


confined, except to the extent that his pay may be forfeited by court-martial; 
however, the time in confinement does not count to make good the time lost. 


To Chief Warrant Officer W. J. Sicard, United States Marine Corps, 
January 23, 1958: 


Reference is made to your letter of October 1, 1957, L16-4/WJS :ed, 
with enclosure, and second endorsement dated November 27, 1957, 
CDF-fg, of the Commandant of the Marine Corps, requesting our 
decision as to whether, in the circumstances of his case, Darrel (N) 
Rader, 1516176, private, USMC, is entitled to pay and allowances 
while in confinement. 

It is reported that Private Rader enlisted in the Marine Corps on 
August 3, 1954, for a period of 3 years. The expiration date of this 
enlistment was August 2, 1957. The enlisted man lost 115 days of time 
during this enlistment and under the provisions of the act of July 24, 
1956, 70 Stat. 631, 10 U. S. C. 629a, and SECNAV Instruction 1626.4 
dated December 11, 1956, he was required to serve an additional 115 
days after the expiration date of his enlistment to make up this lost 
time. On August 12, 1957, while being held to make up lost time, he 
was sentenced by a special court-martial to confinement at hard labor 
for 5 months and forfeiture of $65 per month for a like period. Upon 
his release from confinement he will be retained in service until he has 
made up his lost time. 

The question presented is whether an enlisted member who is being 
held in the service under the act of July 24, 1956, to make good time 
lost and who, on the day following the normal expiration date of his 
enlistment, is performing full duty, but is thereafter confined under 
sentence of court-martial, is entitled to pay and allowances during 
such period of confinement. 

The act of July 24, 1956, provides that an enlisted member of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard who is absent 
from duty for certain specified causes is liable after his return to full 
duty to serve for a period which, when added to the period he had 
served before his absence, amounts to the term for which he was 
enlisted. Thus the statute has the effect of authorizing pay and allow- 
ances to an enlisted member while he is being held in the service to 
make good time lost during his enlistment period, beginning with his 
initial return to full duty after the expiration of his enlistment— 
immediately in this case, Rader having been performing full duty on 
the day following such expiration date. 
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An enlisted member confined under court-martial sentence during 
the period he is being held in service after his initial return to full 
duty may not be regarded as then making good time lost, such periods 
not being periods of full duty and being declared by the act of July 24, 
1956, to be time lost during an enlistment. Compare B-134151, De- 
cember 4, 1957, 37 Comp. Gen. 380. Such confinement, however, does 
not affect his status of being held in the service for the purpose of 
making up the previously lost time as required by the act and he con- 
tinues to be so held while in confinement. Hence, the enlisted member 
continues in a pay status while so confined, except to the extent that 
his pay may be forfeited by court-martial, the same as during his 
regular enlistment period. An enlisted man contracts for faithful 
service, but is entitled to pay while in confinement during his regular 
enlistment period except as forfeited by court-martial sentence, and 
there appears no basis to conclude that Congress intended to apply a 
different and more harsh rule to an enlisted man held in service after 
the expiration of his enlistment to make good time lost. 

Accordingly, Rader is entitled to pay and allowances during the 
entire period of his confinement, except as forfeited by the court- 
martial sentence. 


[B-134316] 


Military Personnel—Retired Pay—Retirement As Warrant 
Officer With Retired Pay Based on Officer Rank or Grade 
A member of the Regular Air Force who is retired for physical disability in the 
status of chief warrant officer with entitlement to retired pay computed on the 
basis of a higher temporary rank or grade (colonel, Air Force Reserve) than 
that held at time of retirement and to the rank or grade of colonel on the 
retired list does not have his warrant officer status terminated to be considered 


an officer within the meaning of the fourth paragraph of section 15 of the Pay 
Readjustment Act of 1942, 37 U. S. C. 115, for recomputation of retired pay. 


To James M. McCullough, January 24, 1958: 


There is presented in your letter of October 21, 1957, your request 
as attorney for Colonel Clyde C. Jakway, U. S. Air Force, retired, 
that we reconsider and review the action taken in General Accounting 
Office settlement dated October 16, 1957, disallowing his claim for 
additional retired pay incident to his military service. 

A statement of Colonel Jakway’s service prepared by the Office of 
the Air Adjutant General, October 3, 1957, discloses that Colonel 
Jakway was released from active duty on May 26, 1950, while serving 
as a colonel in the Air Force of the United States. On May 27, 1950, 
he was appointed a warrant officer (junior grade) in the Regular Air 
Force, continuing on active duty. In the month of September 1950 
he was advanced to the warrant officer grade (chief warrant officer, 
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W-3) held by him in the Regular Air Force at the time of his retire- 
ment on February 29, 1956, for physical disability pursuant to the 
provisions of section 402, Career Compensation Act of 1949, 63 Stat. 
816, 37 U. S. C. 272. It is shown that on November 14, 1952, he ac- 
cepted a commision as colonel in the Air Force Reserve for an 
indefinite term. 

Your letter of August 29, 1957, presented Colonel Jakway’s claim 
for additional retired pay and you state that his retired pay is being 
computed at the rate of 50 per centum (the percentage of his physical 
disability, as provided in section 402 (d), Career Compensation Act 
of 1949, 63 Stat. 818, 37 U. S. C. 272 (d)), of the active duty basic 
pay of a colonel with over 30 cumulative years of service. The claim 
as presented in your letter of August 29, 1957, is for retired pay 
computed at the rate of 75 per centum of the active duty basic pay 
of a colonel with over 50 cumulative years of service. The settlement 
of October 16, 1957, disallowed such claim, which again is being 
advanced by you on the basis that the provisions of paragraph 4, 
section 15, Pay Readjustment Act of 1942, 56 Stat. 368, 37 U.S. C. 115, 
are for application in Colonel Jakway’s case. 

As indicated above, Colonel Jakway held an appointment as a 
colonel in the Air Force Reserve on February 29, 1956, the date of 
his retirement. However, he was in fact then serving on active duty 
as a chief warrant officer (W-3) in the Regular Air Force. Conse- 
quently, he was not in receipt of basic active duty pay as a member 
of a reserve component and, hence, he was not entitled to be retired 
as a member of a reserve component under Title IV of the Career 
Compensation Act of 1949. Therefore, since Colonel Jakway was 
retired for physical disability on February 29, 1956, in his status as 
a cheif warrant officer (W-3) of the Regular Air Force and not as a 
member of the Air Force Reserve, the issue is whether Colonel Jakway 
may be viewed as having been retired as an “officer” within the mean- 
ing and purpose of that term as used in paragraph 4, section 15, Pay 
Readjustment Act of 1942. 

This Office has on many occasions been called on to consider the 
question of whether warrant officers, generally, are “officers” within 
the meaning of particular statutes relating to pay, allowances, etc., 
of military personnel. See 23 Comp. Gen. 384 and 26 Comp. Gen. 
818. The courts also have dealt with the same question in many 
cases. See Walton v. United States, 89 C. Cls. 28; Allen v. United 
States, 67 C. Cls. 558; Brown v. United States, 113 U. S. 568; Rush v. 
United States, 2 C. Cls. 167; and Katzer v. United States, 52 C. Cls. 32. 
See, also, United States v. Mouat, 124 U. S. 303, and United States v. 
Hendee, 124 U.S. 309, both decided on the same day. In the Mouat 
case it was held that a paymaster’s clerk was not an officer of the Navy 
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for the purposes of one statute and in the other case it was held that 
a paymaster’s clerk was an officer of the Navy for the purposes of 
another statute. Thus, it will be seen that no general rule has been 
followed in determining whether warrant officers are or are not 
“officers” within the meaning of particular statutes. 

The legislative history of paragraph 4, section 15 of the Pay Read- 
justment Act of 1942, discloses that it was the purpose thereof to 
extend to “officers” of the Regular Navy the same benefits theretofore 
granted to “officers” of the Regular Army by section 3, act of June 13, 
1940, 54 Stat. 380, 10 U. S. C. 948a. Section 3 of the 1940 act, in 
pertinent part, provided that any officer on the active list of the Reg- 
ular Army or Philippine Scouts who served in any capacity as a 
member of the military or naval forces of the United States prior to 
November 12, 1918, should, upon his own application, be retired with 
annual pay equal to 75 per centum of his active duty annual pay at 
the time of his retirement. The said act of June 13, 1940 (section 3, 
54 Stat. 380), was an act amending section 5 of the act of July 31, 
1935, 49 Stat. 507, and adding thereto the provisions above referred 
to respecting “officers” who had served in any capacity as a member 
of the military or naval forces prior to November 12, 1918. It reason- 
ably may be assumed that the Congress, when considering the bill 
which later became the act of June 13, 1940, was fully cognizant of the 
decision rendered the previous year, May 1, 1939, by the Court of 
Claims in the case of Walton v. United States, 89 C. Cls. 28, in which 
it was held that the provisions of section 5 of the act of July 31, 1935, 
applied only to commissioned officers and not to warrant officers 
and that if it had been intended otherwise, the language employed 
by Congress in the act of July 31, 1935, would clearly have reflected 
such an intent. The 1940 act has no broader language than the 1935 
law. 

The provisions of the Pay Readjustment Act of 1942 which are 
mentioned hereinafter clearly demonstrate that the term “officer,” 
when used in that act without other qualification, refers only to 
commissioned officers and that when Congress intended that warrant 
officers be included, they were designated by clear and specific lan- 
guage. Section 1 of the act, 56 Stat. 359, applied solely to commis- 
sioned officers; section 2, 56 Stat. 360, was applicable to enlisted men, 
warrant officers, nurses, and commissioned officers, and section 8, 56 
Stat. 362, pertained to warrant officers, chief warrant officers of the 
Army, and commissioned warrant officers of the Navy, Marine Corps, 
and Coast Guard. Also, see the pertinent provisions contained in 
section 12 of the act, 56 Stat. 364, 365, which were applicable to 
any officer, warrant officer, or enlisted man above the fourth grade, 
and the provisions of section 14, 56 Stat. 367, relating to officers, 
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warrant officers, and enlisted men of the reserve forces. Signifi- 
cantly, although the first paragraph of section 15 refers to retired 
officers, 56 Stat. 367, warrant officers, nurses, and enlisted men, the 
fourth paragraph of that same section refers only to any officer, ete. 
It is thus apparent that the term “officer” as used in the fourth para- 
graph, section 15 of the Pay Readjustment Act of the 1942, properly 
may not be viewed as including warrant. officers. 

In our decision dated July 5, 1956, B-127118 (copy herewith), 
to the Secretary of Defense, we held (quoting from the syllabus, 
36 Comp. Gen. 8) that: 

An enlisted member of the uniformed services who is retired for physical 
disability and determined to be eligible for retired pay computed on the basis 
of a commissioned officer rank or grade, pursuant to section 402 and 409 of 
the Career Compensation Act of 1949, does not have his enlisted status termi- 
nated and is not to be considered as an officer at the time of retirement for 


the computation of retired pay pursuant to the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942. 87 U. 8S. C. 115. 


The rule of that case has equal application to Colonel Jakway, 
whose status as a chief warrant officer (W-3) of the Regular Air 
Force was not terminated solely by reason of the fact that upon his 
retirement for physical disability under authority of Title IV of the 
Career Compensation Act of 1949 (with entitlement, under the sec- 
ond proviso of section 402(d), 63 Stat. 818, to disability retired 
pay computed on the basis of a higher temporary grade or rank than 
that held by him on February 29, 1956) he also became entitled under 
section 409 of the act, 63 Stat. 823, 37 U. S. C. 279, to the rank or 
grade of colonel on the retired list. 

Accordingly, since the provisions of the fourth paragraph of sec- 
tion 15 of the Pay Readjustment Act of 1942 may not be applied 
in Colonel Jakway’s case, the action taken October 16, 1957, in dis- 
allowing his claim is sustained. 


[B-134820] 


Classification—Reclassification—Administrative Action 


When the Civil Service Commission prepares and publishes revised standards 
for positions as required under section 401 of the Classification Act of 1949, 
5 U. S. C. 1094, it is mandatory that the administrative agency take action 
within a reasonable time to place the existing positions in the proper classes 
and grades prescribed in the revised standards and to pay the scheduled salaries 
of the grades, notwithstanding that the current appropriation estimates did not 
include the increased cost resulting from the application of the new standards. 
The holding in 30 Comp. Gen. 156 that departmental actions under section 502 
of the Classification Act of 1949, 5 U. S. C. 1102, shall form the basis for pay- 
ment of compensation and that such changes become effective on the date ad- 
ministrative action is taken to finally allocate or reallocate the positions or 
such later date as might be administratively fixed, is amplified to the extent 
that such later date as might be administratively fixed must be within a reason- 
able time. 
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To the Secretary of Agriculture, January 24, 1958: 


On January 6, 1958, the Assistant Secretary requested our decision 
whether administrative action reclassifying positions to conform with 
revised standards published by the Civil Service Commission is 
mandatory under applicable provisions of the Classification Act of 
1949, 63 Stat. 954, 5 U. S. C. 1071 note. 

Briefly the circumstances related in the submission show that some 
years ago your Department called to the attention of the Civil Serv- 
ice Commission the problems encountered in the interpretation of 
the existing published standards for meat inspection positions and 
the inequities resulting therefrom which caused many complaints 
from dissatisfied employees. Your Department points out that after 
exhaustive studies by your Department and the Civil Service Com- 
mission, over a long period of time—1952 to 1957—the Commission 
finally, in June 1957, published the revised standards for meat in- 
spection positions. Based upon the published revised standards ad- 
ministrative action was taken effective October 6, 1957, reclassifying 
existing positions in accordance with such standards. 

Specifically, your questions are presented as follows: 


(1) whether the action taken by the Department in using funds appropriated 
under the 1958 Agricultural Appropriation Act for paying costs resulting from 
the reclassification of positions in the Meat Inspection Division was in ac- 
cordance with the applicable statutes and regulations. 

(2) If the Department was without authority to place in effect the revised 
standards, will it be necessary now to rescind the action taken and recover the 
amounts already paid to the employees? 


Section 401 of the Classification Act of 1949, 63 Stat. 957, 5 U.S. C. 
1094, provides in pertinent part, as follows: 


Sec. 401. (a) The Commission, after consultation with the departments, 
shall prepare standards for placing positions in their proper classes and grades. 
The Commission is autho14zed to make such inquiries or investigations of the 
duties, responsibilities, and qualification requirements of positions as it deems 
necessary for this purpose. In such standards the Commission shall (1) define 
the various classes of positions that exist in the service in terms of duties, 
responsibilities, and qualification requirements; (2) establish the official class 
titles; and (3) set forth the grades in which such classes have been placed by 
the Commission. At the request of the Commission, the departments shall 
furnish information for and cooperate in the preparation of such standards. 
Such standards shall be published in such form as the Commission may 
determine. 

(b) The Commission shall keep such standards up to date. From time to 
time, after consultation with the departments to the extent deemed necessary by 
the Commission, it may revise, supplement, or abolish existing standards, or 
prepare new standards, so that, as nearly as may be practicable, positions 
existing at any given time within the service will be covered by current pub- 
lished standards. 


House Report No. 1264, 81st Congress, states as follows regarding 
section 401: 


This section authorizes and directs the Civil Service Commission to prepare, 
publish, and keep up to date allocation standards; i. e., written standards 
for placing individual positions in their proper classes and grades. * * * 








494 DECISIONS OF THE COMPTROLLER GENERAL [87 


The provisions of this section cover the standards-setting authority the 
Commission already has in the departmental service by statute and in the field 
service by Executive Order. [Italics supplied.] 


Under the language of the foregoing section and the statement in 
the legislative history concerning that section, the Civil Service Com- 
mission is required to prepare standards for placing positions in their 
proper classes and grades and to keep such standards up to date so 
that existing positions will be covered by current published standards. 

Under section 302 (a), of the Classification Act of 1949, 63 Stat. 
957, 5 U. S. C. 1092 (a), each position is required to be placed in its 
appropriate class based upon the duties and responsibilities of such 
position and the qualifications required by such duties and responsi- 
bilities. Paragraph (b) of the same section, 63 Stat. 957, 5 U.S. C. 
1092 (b), requires that each class shall be placed in its appropriate 
grade based upon the level of difficulty, responsibility, and qualifi- 
cation requirements of the work of such class. House Report No. 
1264 also contains « statement respecting section 302, 5 U.S. C. 1092, 
which reads as follows: 

This section requires that each position be placed in the appropriate class, 
and that each class be placed in its appropriate grade, on the basis of duties, 
responsibilities, and qualification requirements of the work involved in the 
position or in the class of positions concerned. 

It is apparent from the provisions of section 302 (a) and (b) and 
the statement in the legislative history that positions shall be placed 
in their appropriate classes and grades. 

Section 502 (a), 63 Stat. 958, 5 U. S. C. 1102 (a) provides in per- 
tinent part, that “each department shall place each position under 
its jurisdiction and to which this Act applies in its appropriate 
class and grade in conformance with standards published by the 
Commission.” Concerning section 502, House Report No. 1264 states, 
in pertinent part, as follows: 

This section sets forth the ordinary day-by-day authority and procedure. 
Following the standards provided for in title IV, the department concerned is 
required to place its positions in proper classes and grades. The department’s 


actions will be official for pay and personnel purposes, without prior approval 
of the Commission * * *. [Italics supplied. ] 


Section 504 (a), 63 Stat. 959, 5 U. S. C. 1104 (a), provides, in 
pertinent part, that: 


Whenever the Commission finds that any department is not placing positions 
in classes and grades in conformance with or consistently with published stand- 
ards, it may revoke or suspend in whole or in part the authority granted to 
the department under section 502 * * *. 


House Report No. 1264 contains the following statement respect- 
ing section 504: 


This section authorized the Commission to revoke or suspend in whole or in 
part the authority of a department to place positions in classes and grades 
without prior approval of the Commission, whenever the Commission finds 
that the department is not following the Commission’s standards. After such 
revocation or suspension, the Commission may restore such authority to the 
extent that corrective measures taken by the department satisfy the Commis- 
sion that subsequent actions will be in accordance with standards. 
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From the language of sections 502 (a) and 504 (a) and the statements 
in the legislative history concerning those sections, it is apparent 
that each department concerned is required to place each position 
under its jurisdiction and to which the act applies in its appro- 
priate class and grade in conformance with standards published by 
the Commission or that in their refusal to act the Commission will 
take the action on its own initiative. 

Section 603 (a), 5 U. S. C. 1113 (a), provides, in pertinent part, 
as follows: 


* * * the rates of basic compensation with respect to officers, employees, 
and positions to which this Act applies shall be in accordance with the schedules 
of per annum rates * * *. 


Thus, if a position is reclassified to a higher grade, the incumbent 
becomes entitled to the scheduled compensation provided for such 
higher grade. 

Based upon the foregoing statutory provisions and what has been 
said in the legislative history concerning them, we conclude that it is 
mandatory that administrative action be taken to place existing posi- 
tions in proper classes and grades prescribed by revised standards 
published by the Civil Service Commission and to pay the scheduled 
salaries of the grades. The administrative action is to be taken 
within a reasonable time after publication of such standards, other- 
wise the provisions of section 504 (a) would be applicable. There- 
fore, your first question is answered in the affirmative making an 
answer to your second question unnecessary. 

Our decision, 30 Comp. Gen. 156, holding that actions by depart- 
ments—under section 502—shall form the basis for payment of com- 
pensation and that such changes become effective on the date admin- 
istrative action is taken by the administrative officer vested with 
proper authority to finally allocate or reallocate the positions or 
such later date as might be administratively fixed, is amplified to 
the extent that such later date as might be administratively fixed 
must be within a reasonable period of time. 


[B-134233] 


Contracts—Specifications—Descriptive Data—Invitation 
v. Contract Requirement 


Under an invitation which requires the submission of descriptive data and under 
a contract which does not incorporate the descriptive data but merely requires 
the furnishing of equipment of any reputable manufacturer provided the specifi- 
cations are met, an award to the low bidder who submits descriptive data of a 
particular manufacturer but who intends to furnish equipment of another manu- 
facturer results in a valid contract, and the contractor is not required to furnish 
equipment of the same manufacturer as that illustrated in the descriptive data 
but only equipment of a reputable manufacturer provided it meets the specifica- 
tions. 
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To the Secretary of the Army, January 28, 1958: 


Reference is made to letter dated October 28, 1957, from the Deputy 
Assistant Secretary (Logistics), requesting a decision as to whether 
C. W. Schmid Plumbing & Heating Company should have been 
required to furnish boiler plant equipment conforming to data sub- 
mitted with its bid, which was the basis of contract No. DA-25-066- 
Eng-—4333, dated March 15, 1957. 

The Corps of Engineers, Omaha District, by Invitation for Bids No. 
25-066-57-70, requested bids to be opened on February 28, 1957, for 
the extension of the Central Heating Plant, furnishing and installing 
hot water generators, auxiliary piping and pumping equipment, and 
electrical work at Minot Air Force Base, Minot, North Dakota, in 
accordance with certain specifications, schedules and drawings. The 
bid form provided that the bidder agreed that, upon the written ac- 
ceptance of its bid, it would execute Standard Form 23, Construction 
Contract, as amended, and give performance bond and payment bond 
on Government standard forms with good and sufficient surety or 
sureties. 

Part IV of the Technical Provisions of the Specifications, Boiler 
Plant, provides, in part, as follows: 


16-03. General. 
. € . - « 
b. Standard Products. The equipment to be furnished under this specification 
shall be essentially the standard products of the manufacturer but modified 
in accordance with the requirements of this installation and the specifications. 


Where two or more units of the same class of equipment are required, these units 
shall be the products of a single manufacturer. * * *. 
- * . s 2 

ad. Approval of Shop Drawings, Materials and Equipment. As soon 4s prac- 
ticable and within 30 days after award of contract and before any materials or 
equipment are purchased, the Contractor shall submit for approval, as specified 
in Part I1I—Special Conditions, catalogs, cuts, diagrams, drawings and such 
other descriptive data as may be required of materials and equipment to be 
incorporated in the work, together with the names and addresses of the manu- 
facturers and their catalog numbers and trade names. A notation shall be made 
on each item submitted as to its specific use, by reference to the applicable 
paragraph of the specifications or by description of its specific location in the 
work. Any materials and equipment not conforming to the specifications may be 
rejected. The product of any reputable manufacturer regularly engaged in the 
commercial production of the equipment herein specified will not be excluded 
on the basis of minor differences, provided all essential requirements of this 
specification relative to materials, capacity and performance are met. * * *. 


16-19. Data Sheet. 


a. The following information shall be completed in full and supplied with 
the bid on the project. Evaluation of the equipment data submitted may con- 
stitute a basis for accepting or rejecting the Contractor’s bid. Award of the 
contract or approval of the data by the Contracting Officer, however, will not 
release the Contractor from compliance with all specification sections. * * *. 
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In response to the invitation bids were received as follows: 














Amount Bids as 

Bidder Date of Bid | of Original| Modified 

Bi prior to 

opening 
ie ie Ti I iid cisicion tic deemengnpnenentienninmahimeamnincipniiil Feb. 26, 1957 780, 000 $746, 000 
D I TEN sntnunhnddendcunsacapnesedbnadenanasidunaand Feb. 28, 1957 759, 456 759, 456 
i) dr LL,...onccucmidgnussadussagbisisenenswesounee Feb. 25, 1957 900, 000 760, 000 
SD Dic ais SR GIG cinnccsdnncncavadductcusscaunendéanis Feb. 28, 1957 768, 867 768, 867 


The bids of C. W. Schmid and Hansen-Niederhauser were modi- 
fied by telegrams of February 28 which were received prior to the 
opening. The telegram of C. W. Schmid merely offered the price 
reduction and did not make any reference to the boiler supplier or 
installation. The telegram of Hansen-Niederhauser stated that boil- 
ers of either manufacturer would be furnished at the Government’s 
option. 

All the bidders complied with requirements of paragraph 16-19, 
Data Sheet, supra. The Data Sheets submitted indicated that they 
would furnish equipment from the following suppliers: 

a. C. W. Schmid—International Boiler Works Company 

b. Detweilers, Inc.—International Boiler Works Company 

c. Hansen-Niederhauser, Inc.—International Boiler Works Com- 
pany or Combustion Engineering Inc. (at Government option) 

d. C. A. Hooper Company—Combustion Engineering, Inc. 

It is reported that the equipment manufactured by the two suppliers 
fully complies with requirements of the specifications. 

The bid of C. W. Schmid, being the lowest received and complying 
with the requirements and terms of the invitation, was accepted on 
March 15, 1957, and, thereafter, performance and payment bonds were 
obtained and the formal contract (DA-25-066-Eng-4333) was execu- 
ted by the parties. The notice to proceed was issued on March 29 
and receipt thereof was acknowledged by the contractor on April 
1, 1957. The formal contract does not include or incorporate by 
reference the descriptive data submited with the bid. 

On May 14, 1957, the contractor submitted shop drawings for 
approval as required by paragraph 16-03d. They were returned by 
letter dated May 17, 1957, to the contractor without approval for the 
reason that the equipment shown on the drawings did not conform to 
the dimension and sizes of the equipment set forth in the descriptive 
data submitted with the bid. The contractor also was informed that 
the descriptive data were used as a basis for evaluating the bid and 
that all equipment installed must conform to the dimensions, sizes, 
weights and performance set forth in the descriptive data submitted 
with the bid. By telegram dated May 23, 1957, the contractor pro- 
tested such action and by wire of May 27, the contractor was again 

468020 O-58—34 
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advised that the equipment which did not conform to the descriptive 
data submitted with the bid would be rejected. By wire dated May 28 
the contractor reiterated his protest and requested a written decision 
by the contracting officer. In a formal determination dated June 26, 
1957, the contracting officer denied the contractor’s claim that he was 
entitled to furnish and install equipment other than that shown in the 
descriptive data submitted with the bid. The contractor appealed 
this determination to the Chief of Engineers. 

In addition to the contractor’s claim that he is entitled under the 
terms of the contract to install equipment manufactured by Com- 
bustion Engineering, Inc., since it meets the requirements in the speci- 
fications, the contractor alleges that while his original bid of $780,000 
was based on the International Boiler Works Company furnishing and 
installing the boilers and auxiliary equipment, he received a quotation 
from Combustion Engineering, Inc., on said equipment, without in- 
stallation, which would permit him to reduce his original bid and that 
this was the primary reason for the telegram of February 28, 1957, 
reducing his bid by $34,000. It is alleged that the final bid was, in 
fact, based on furnishing Combustion Engineering equipment, al- 
though he failed to change the data or to notify the Government. 

The Chief of Engineers reviewed the contracting officer’s decision 
and determined that the equipment made by Combustion Engineering 
and offered by the contractor should be approved for installation, 
since it met the requirements of the specifications and since the descrip- 
tive data was not made a part of the contract. The contracting officer 
was instructed accordingly and the contractor has proceeded with 
performance. 

A decision is requested in the matter since, it is stated, the Chief 
of Engineers’ determination that the descriptive data submitted with 
the bid did not become a part of the contract is not free from doubt, and 
since further doubt exists as to whether there was a meeting of the 
minds so as to bring into effect a contract representing the actual agree- 
ment of the parties and, if so, whether the contractor should have been 
required to furnish equipment conforming to such data. 

Section 16, Part IV, Technical Specifications, of the invitation, 
covers the requirements with respect to boilers and auxiliary equip- 
ment. Under the terms of the various paragraphs of that section the 
type of equipemnt, materials, capacity and performance, are described 
without any reference to the equipment of any particular manu- 
facturer. Paragraph 16-03d provides that within 30 days after date 
of award of the contract, the contractor shall submit for approval 
catalogs, cuts, diagrams, drawings and such other descriptive data as 
may be required of materials and equipment to be incorporated in the 
work, together with the names and adresses of the manufacturers and 
their catalog numbers and trade names; that any materials and equip- 
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ment not conforming to the specifications may be rejected; and that 
“The product of any reputable manufacturer regularly engaged in the 
commercial praduction of the equipment herein specified will not be 
excluded on the basis of minor differences, provided all essential re- 
quirenents of this specification relative to materials, capacity and 
performance are met.” [Italics supplied. ] 

Paragraph 16-19 provides that the bidder shall submit with his 
bid certain descriptive data and that the “Evaluation of the equipment 
data submitted may constitute a basis for accepting or rejecting the 
Contractor’s bid. Award of the contract or approval of the data by 
the Contracting Officer, however, will not release the Contractor from 
compliance with all specification sections.” | Italics supplied. | 

C. W. Schmid described International Boiler Works equipment in 
the descriptive data accompanying his bid dated February 26, 1957, 
but he alleges that the primary reason for the reduction in the bid 
price was due to the fact that he then intended to furnish Combustion 
Engineering equipment, although he failed to notify the Government 
of the change. 

Although the contracting officer determined that Schmid should 
be required to furnish International equipment since his bid was 
evaluated on that basis, it would appear that the actual and only 
proper basis for the award was that Schmid was the lowest responsible 
bidder offering to comply with the specifications. While Schmid sub- 
mitted data with his bid which indicated that he would furnish Inter- 
national equipment, he would have also been entitled to the award 
had he submitted the data on Combustion equipment, since both met 
the requirements of the specifications. The primary consideration was 
not the identity of the manufacturer of the equipment but that the 
equipment meet the specification requirements and that it be the 
product of a reputable manufacturer engaged in the commercial pro- 
duction of such equipment. Furthermore, paragraph 16-19 provided 
only that the data “may” constitute a basis for accepting or rejecting 
the bid and that regardless of the approval of the data by the contract- 
ing officer, the contractor was still required to comply with all specifi- 
cation sections. 

In view of these various provisions of the specifications, the exact 
purpose of the data required to be furnished with the bid was at least 
ambiguous. In this connection, see 36 Comp. Gen. 376. In any event, 
the data was not made a part of the formal contract. Under the 
specific terms of the contract, the contractor may, and is, required to 
furnish equipment which is “The product of any reputable manufac- 
turer regularly engaged in the commercial production of the equip- 
ment herein specified * * * provided all essential requirements of this 
specification relative to materials, capacity and performance are met.” 

It is our opinion, therefore, that a valid and binding contract exists 
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between the parties and that the contractor may furnish equipment of 
any reputable manufacturer regularly engaged in the commercial pro- 
duction of such equipment and provided it meets the requirements of 
the specifications. 

The papers are returned herewith. 


[B-134864] 


Civilian Personnel — Compensation — Holidays — Eight- 
Hour Limitation on Holiday Pay 

An employee who works a regular ten-hour daily tour of duty on a holiday 
which falls in a regularly scheduled workweek of four days, ten hours per day 


and forty hours per week, is precluded by the eight-hour limitation in 5 U. S. C. 
922 (a) from receiving double time for more than eight hours. 


To the Attorney General, January 28, 1958: 


On January 9, 1958, your reference A7 44-5-1-1, the Administrative 
Assistant Attorney General requested our decision as to what amount 
of additional compensation is due an employee who performed official 
duty under the conditions hereinafter related. 

A radio operator of the Immigration and Naturalization Service, a 
regular full-time per annum employee, was assigned in advance a reg- 
ularly scheduled workweek of 4 days, 10 hours per day, 40 hours per 
week. The employee worked on the holiday, Thanksgiving, Novem- 
ber 28, 1957, his regular 10-hour tour of duty, thereby completing 40 
hours for the week. 

The Administrative Assistant Attorney General directs attention to 
our decision 26 Comp. Gen. 690 (B-64094, March 20, 1947) wherein we 
discuss holiday compensation at page 692, as follows: 


In the light of the change in policy with respect to holiday work in the Federal 
service and the removal of restrictions on holiday premium pay in industry, the 
committee regards the provisions of existing law as somewhat inequitable. The 
inequity consists in paying extra compensation for one-half day, when the em- 
ployee actually works an extra day. The bill removes this inequity by allowing 
a full day’s extra pay for holiday work when the holiday falls within the em- 
ployee’s basic 40-hour workweek. Double time, however, is limited to 8 hours 
of such holiday work. Hours of work in excess of eight on a holiday will, in 
the absence of leave without pay, cause the workweek to be in excess of 40 hours 
to that extent. For this excess as well as for work on a holiday occurring outside 
of the basic 40-hour workweek, overtime compensation will be paid under existing 
law. 


Based upon that discussion and from other portions of the report 
referred to in our decision, the Administrative Assistant Attorney 
General concludes that it might be that Congress intended a full day’s 
extra pay for holiday work and that the specific eight-hour limitation 
was used as the usual limit applying to most employees, for example, 
those having a workweek of five 8-hour days or 40 hours, To receive 
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equal benefits under the act, he continues, it would appear that the 
employee here involved having a four-day workweek of 10 hours per 
day, 40 hours per week, should receive holiday premium compensation 
totaling 10 times his regular hourly rate. 

Under section 302 of the Federal Employees Pay Act of 1945, 59 
Stat. 298, 5 U. S. C. 922, which provision did not limit the number 
of hours of holiday pay, we held in our decision, B-58748, August 5, 
1946, that an employee working 914 hours on a holiday was entitled 
under that section to payment for 914 hours for the holiday work at 
theholiday rate, 114 times the basic rate of compensation. 

Section 11 of the Federal Employees Pay Act of 1946, 60 Stat. 218, 
5 U.S. C. 922, amended the foregoing section and added the limitation 
of 8 hours. House Report 1834 refers specifically to various activities 
requiring holiday work. There is no mention, however, of any ex- 
ception to the 8-hour holiday pay limitation. Also, it is to be noted 
that to permit 10 hours holiday pay to your employee would place him 
in a better position than a 40-hour, five day, eight-hour duty employee 
who performs 10 hours of holiday duty. 

In our decision, 33 Comp, Gen. 418 (B-118539, March 29, 1954), we 
held as follows, quoting the syllabus: 


Under section 302 of the Federal Employees Pay Act of 1945, as amended, and 
sections 2 (b) and (6) of Executive Order No. 10358, firefighters and other “on- 
call” employees with workday of 12 hours, who, through application of two-thirds 
rule, are paid for eight hours, are entitled to holiday compensation computed 
at two-thirds of the time they actually served on a holiday, but not to exceed 
eight hours, notwithstanding duty began on a day prior to the holiday. 


Also, the discussion cited above from our decision 26 Comp. Gen. 690, 
points out that “Double time, however, is limited to 8 hours of such 
holiday work.” 

Section 25.242, Authorization for holiday pay, Federal Employees 
Pay Regulations, page Z1-326, Federal Personnel Manual, reads, in 
pertinent part, as follows: 


* * * any officer or employee who is assigned to duty on a holiday which is 
not overtime work * * * shall be compensated at his rate of basic compensation 
plus premium compensation for not more than 8 hours of such work at a rate 
equal to his rate of basic compensation. 


In view of the eight-hour limitation in the statute and the Federal 
Employees Pay Regulations, and of the absence of any clear indication 
of a Congressional intent to permit exceptions thereto, and of the fact 
that to permit your employee to receive payment at 10 times his reg- 
ular hourly rate would place him in a more beneficial position than 
employees working a daily eight-hour tour of duty, we conclude that 
his holiday pay is limited to double time for not exceeding eight hours 
as provided by section 302 (a) of the Federal Employees Pay Act of 
1945, as added by section 207 of the act of September 1, 1954, 68 Stat. 
1110,5 U.S. C. 922 (a). 
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[B-134287] 


Travel Expenses—Overseas Employees—Failure to Ful- 
fill Contract—After Home Leave—Travel and Transporta- 
tion Credit Adjustment 

Overseas employees who are indebted for home leave travel and transportation 
of dependents when they resign shortly after their return to uuty from home 
leave are entitled to have the debt adjusted, pursuant to section 27 (d) (1) of 
Executive Order No. 9805 as added by Bureau of the Budget Circular A-4, by 
application of a credit in an amount equal to the cost of returning the employee, 
dependents, and household effects from the post of duty at which the services 
prior to home leave were completed to place of residence, and entitlement to this 
credit adjustment is not affected by the employee's election to remain overseas ; 
however, if the credit is less than the debt, the balance is for payment, and if 
the credit is more than the debt, the balance may be applied to the return travel 
and transportation cost for which the employee is responsible for failure to com- 


plete the tour of duty, provided travel is performed incident to separation and 
within a reasonable time. 


Overseas employees who, following return to post of duty from home leave, accept 
private employment overseas prior to completion of the new tour of duty may 
not have any earned transportation credit applied to subsequent return travel 
and transportation expenses if return travel is not performed incident to separa- 
tion from Government service and within a reasonable time after date of 
separation. 


To the Secretary of Defense, January 31, 1958: 


On October 31, 1957, the Assistant Secretary of Defense (Comp- 
troller) requested our decision to clarify the provisions of section 
27 (d) (1), Executive Order No. 9805, as amended, regarding the 
availability of earned unused transportation entitlement for offsetting 
transportation indebtedness and its limitations for transportation pur- 
poses under certain conditions. 

The Assistant Secretary says that the provision regarding offsetting 
the transportation indebtedness does not indicate that the debt liqui- 
dation procedure is contingent upon subsequent action by the employee 
concerned but that it is clear that entitlement to any remaining trans- 
port: tion eligibility is contingent upon the actual performance of 
travel or the shipment of effects. He says that instances will occur 
when an employee has earned unused transportation entitlement and 
is indebted for transportation expenses at the time of separation, but, 
because of limited person] funds, the employee may obtain trans- 
portation only for his dependents or household goods, or may remain 
indefinitely in the oversea area without effecting any travel or 
transportation. 

The Assistant Secretary presents the following as an example of 
the type of situation on which questions have arisen: 

An employee completed a prescribed period of service in Alaska. He was 
originally recruited from and had return transportation entitlement to his place 
of actual residence in Texas. He signed a new transportation agreement and 
was authorized round trip reemployment travel between his official duty station 


in Alaska and his home in Texas. His dependents accompanied him on the 
round trip. 
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Within two months after his return to Alaska he voluntarily resigned to 
accept local private employment in Alaska. This action made him indebted 
to the Government for the expense of transportation from Texas to Alaska (the 
return leg of the round trip reemployment travel). 

The employing installation used a portion of the constructive earned unused 
transportation entitlement (transportation of household goods earned upon com- 
pletion of the immediately prior period of service) to offset the indebtedness. 
The constructive earned unused transportation entitlement was approximately 
$2,400. The amount of indebtedness was approximately $709. 

Eighteen months after the employee separated he requested transportation 
authorization for his dependents and household goods to the extent of the re- 
maining earned transportation credit at the time of his separation. 


He raises the following questions for the purpose of clarifying the 
employee’s entitlement : 


1. May the earned unused transportation entitlement constructive amount 
be used to offset transportation indebtedness at the time of separation without 
regard to any subsequent action by the employee concerned? 

2. To what extent is an employee’s earned transportation entitlement af- 
fected for transportation purposes if the employee accepts private employment 
overseas in lieu of returning to his place of actual residence or fails to effect 
travel or transportation within a reasonable time after the date of separation? 


Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
as amended by the act of September 23, 1950, 64 Stat. 985, 5 U.S. C. 
73b-3, provides that the expenses of return travel and transportation 
upon separation shall be allowed whether such separation is for pur- 
poses of the Government or for personal convenience; but that such 
expenses shall not be allowed unless the employee has served outside 
the United States for a minimum period of not less than one year 
nor more than three years prescribed in advance, or unless the sep- 
aration is for reasons beyond the control of the individual or accept- 
able to the department or agency concerned. In 30 Comp. Gen. 231, 
we held that under the amended statute the expenses of return travel 
and transportation upon separation, generally, are required to be paid 
where the employee has satisfied the requirements of the statute and 
regulations. The first proviso of the act of August 31, 1954, 68 Stat. 
1008, further amending section 7, 5 U. S. C. 73b-3, provides that the 
expenses of round-trip travel of employees and transportation of im- 
mediate family from post of duty outside continental United States 
to the places of actual residence at time of appointment or transfer 
to such overseas posts of duty shall be allowed in the case of persons 
who have satisfactorily completed an agreed period of service over- 
seas and are returning to their places of residence for the purpose of 
taking leave prior to serving another tour of overseas duty under a 
new written agreement entered into before departing from the over- 
seas post. The legislative history of the first proviso shows that it 
was intended to supply the statutory authority which we had held 
was necessary for employees, who were entitled to return transporta- 
tion on separation, to be allowed return transportation at Govern- 
ment expense for travel performed for the purpose of taking leave. 

Section 27 (d) (1) of Title VI, Executive Order No. 9805, as added 
by Bureau of the Budget Circular A-4, May 2, 1955, provides that 
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an employee, who for reasons other than those beyond his control, 
fails to complete 1 year’s service under the new employment agree- 
ment is indebted to the Government for the amounts expended inci- 
dent to his home leave travel. It further provides, in the first sen- 
tence, that “such indebtedness shall, however, be adjusted downward 
(in recognition of the employee’s completion of the previous period 
of service) by an amount equal to the cost of returning the employee, 
his immediate family, and his household goods and personal effects 
from the post of duty at which the former period of service was 
completed to his place of actual residence.” Under that section, if 
the amount of the adjustment is less than the employee’s indebtedness, 
the balance shall represent a debt due the United States; if the amount 
of the adjustment exceeds the employee’s indebtedness, the balance 
shall be applied to the cost, for which the employee is responsible, of 
transporting the employee, his immediate family, and household goods 
and personal effects from the post of duty at which he failed to com- 
plete the period of service, under the new agreement, to his place of 
actual residence. 

The credits against the indebtedness are required by the regulation 
to be allowed. The entitlement to the credits, for purpose of satisfy- 
ing the indebtedness, is not affected by the employee’s election to re- 
main overseas at time of separation. Therefore, question 1 is an- 
swered in the affirmative. 

We held in 28 Comp. Gen. 285 that return travel and transportation 
expenses, upon separation, are not payable under section 7 when the 
employee does not return to the United States as an incident to the 
completion of his overseas assignment and that the return travel must 
commence within a reasonable time thereafter. The rule is for appli- 
cation to the travel and transportation for which the employee is 
responsible and which is adjustable under section 27 (d) (1) of the 
Executive order. Thus, the travel of the employee must be incident 
to his separation. In the event the commencement of the travel is 
not within a reasonable time thereafter, the costs thereof are not 
allowable. Acceptance of private employment overseas, generally, 
would require the view that subsequent return travel is not incident 
to the separation. 

Therefore, in answer to the second question, if the employee elects 
to remain overseas, as generally would be true when he accepts private 
employment overseas in lieu of his returning to his place of actual 
residence and/or fails to commence his return travel within a reason- 
able time after the date of separation, the remaining balance of his 
earned transportation entitlement may not be applied to any subse- 
quent return travel costs of the employee or towards the return trans- 
portation costs of his dependents and household goods. 
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Procurement of Jet Fuel—Foreign v. Domestic Bids— 
Import Tax—Buy American Act, Etc., Application 


In the procurement of jet fuel by the military departments, there is no law 
which permits or requires the import tax on petroleum products to be added to 
bids for furnishing jet fuel from foreign sources, since petroleum products are 
exempt from the Buy American Act and jet fuel comes within the meaning of sup- 
plies for aircraft in 19 U. S. ©. 1309 (a) (1), which permits the admission of such 
supplies free of customs duty. 


To the Secretary of the Navy, February 3, 1958: 

Reference is made to letter dated January 29, 1958, from the Assist- 
ant Secretary of the Navy (Material), requesting our opinion as to 
whether the import tax on jet fuel, imposed pursuant to section 4521 of 
the 1954 Internal Revenue Code, 26 U. S. C. 4521, must as a matter of 
law be added to bids offering petroleum fuels f. o. b. foreign refinery 
sources when evaluating such bids against bids offering similar fuels 
f. o. b. domestic refinery sources. 

It is stated that on January 14, 1958, the Military Petroleum Supply 
Agency opened bids for the procurement of approximately 46.7 million 
barrels of jet fuel under MPSA solicitations IFB 58-67 and IFB 
58-55. A preliminary evaluation of these solicitations indicates that: 

a. If procurement of the supplemental quantity [IFB 58-67] is made without 
including the import tax of 1.25 cents per gallon in the evaluation of foreign bids, 
2 million barrels or 60 percent will be bought in the Caribbean. If the import tax 
is added for evaluation purposes, this figure will fall to 300,000 barrels or 9 per- 
cent and the cost to the Government will increase approximately $500,000. 

b. If procurement of the 43.4 million barrel quantity for the period 1 April 
through 30 September 1958 [IFB 58-55] is made without including the import 
tax in evaluation, 10.5 to 12.3 million barrels or 24 to 28 percent will be purchased 
from the Caribbean. If the import tax is added, this figure will fall to 4.4 to 5.4 
million barrels or 10 to 12 percent and the cost to the Government will increase 


approximately $2,500,000. This information is set forth in greater detail in 
Enclosures (1) and (2). 


It is further stated that the Military Petroleum Supply Agency 
has since World War II followed a practice of evaluating bids offering 
bulk quantities of petroleum fuels f. o. b. tanker at domestic refineries 
and bids offering such fuels f. 0. b. tanker at foreign refineries on 
an essentially equal basis when purchasing domestic United States 
and other Western Hemisphere military requirements. Purchases 
have been based upon the lowest net cost to the Government, based on 
applicable transportation and handling costs. Neither the Buy 
American Act nor the import tax on petroleum fuels has been applied 
in the evaluation of such bids. 

It consistently has been held that the lowest bid is that bid which 
results in the lowest net cost to the Government. There is no general 
authority to distinguish between bidders, or sources from which the 
supplies are to be obtained, foreign, domestic, large or small, except 
as specifically authorized by law. So far as is known the only dis- 
tinction that properly could be drawn between the foreign and domes- 
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tic bids here involved arises from the provisions of the Buy American 
Act, 41 U. S. C. 10, and it is stated that petroleum fuels have been 
excepted from that act, in the public interest, on the ground of de- 
veloping and maintaining balanced Western Hemisphere petroleum 
resources. ASPR 6-109.1. 

The import tax on petroleum products imposed by section 4521 of 
the 1954 Internal Revenue Code is, by the provisions of section 4601, 
26 U.S. C. 4601, to be treated for the purposes of all provisions of law 
relating to customs revenue as a duty imposed by the Tariff Act of 
1930 (46 Stat. 590, 19 U. S. C., chapter 4). Pursuant to the pro- 
visions of section 1309 (a) (1) of Title 19 U. S. C., supplies for ves- 
sels or aircraft operated by the United States may be admitted free 
of customs duty. Jet fuel is to be regarded as “supplies” for air- 
craft. Therefore, it is stated that the military departments have not 
paid, and are not required to pay, the import tax on jet fuel. 

In view of the foregoing and since petroleum products have been 
completely excepted from the provisions of the Buy American Act, 
we are not aware of any provision of law that requires or permits, for 
evaluation purposes, the adding of the import tax on petroleum 
products to bids quoting on furnishing from foreign sources jet fuel 
under the circumstances related. 


[B-134672] 


Civilian Personnel—Restoration Following Summary Sus- 
pension—Cole v. Young Decision—Employees Who Do Not 
Have Classified Status or Entitlement to Veterans Preference 
Benefits 


The back pay provisions of 5 U. 8S. C. 652 (b) for employees restored to duty 
following unjustified removals or suspensions from the service are applicable only 
to employees entitled to the procedural protection of the act of August 24, 1912, 
as amended, 5 U. 8S. C. 652 (a), and of section 14 of the Veterans Preference 
Act of 1944, 5 U. S. C. 863, that is, employees in the classified service and vet- 
erans preference eligibles. ; 

An indefinite employee who does not have either competitive (classified) status 
or veteran’s preference and who is restored to duty in accordance with the 
Supreme Court decision in Cole v. Young, 351 U. 8S. 5386, which held that the 
summary suspension and dismissal procedures of Executive Order No. 10450 
and of the act of August 26, 1950, could not be extended to employees in non- 
sensitive positions, is not entitled to back pay for the period of suspension and 
removal. 

An indefinite employee who, but for a security suspension and removal from 
the service would have had her appointment converted to a career appointment 
on January 23, 1955, and who is subsequently restored to duty in accordance with 
the decision in Cole v. Young, 315 U. 8. 536, concerning nonsensitive position re- 
movals, may be found to have been removed contrary to the procedural pro- 
tection afforded indefinite employees by section 9.102 (a) (1) of the Civil Service 
Commission Regulations and be regarded as having remained constructively in 
the service until actual restoration; therefore, it would be proper to give the 
employee a career appointment as of January 23, 1955, and back pay from that 
date until restoration. 
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. _ ena United States Civil Service Commission, February 
: 


This refers to the letter of December 16, 1957, from the Honorable 
Christopher H. Phillips, Acting Chairman, concerning the correctness 
of a payment of back pay under our decision of September 20, 1956, 36 
Comp. Gen. 225. The payment was made to an indefinite employee 
upon her restoration on December 17, 1956, following her suspension 
on November 3, 1953, and removal on January 25, 1954, under the act of 
August 26, 1950 (Public Law 733), 64 Stat. 476, 5 U. S. C. 22-1, and 
Executive Order No. 10450. 

The employee now has an appeal pending before the Commission 
concerning her proper retention group in connection with a reduction- 
in-force removal effective October 11, 1957. The letter states that the 
key question in the appeal is whether the employee was entitled at the 
time of her restoration to have her appointment converted to a career 
appointment under Executive Order No. 10577, which type of appoint- 
ment would have been automatically conferred effective January 23, 
1955, had she not been suspended and removed. Also, the view is ex- 
pressed that entitlement to conversion to career status depends upon 
entitlement to back pay under Public Law 623, 5 U. S. C. 652, infra, 
since that law provides that the period of suspension and removal] shall 
be counted as service. 

We have ascertained that the employee involved is Mrs. Mabel H. 
Janes who was employed as a property and supply clerk at the San 
Francisco Naval Shipyard. 

In response to our request for a report, the Chief of Industrial Rela- 
tions, Department of the Navy, advised us on January 8, 1958, as 
follows: 

Mrs. Janes’ restoration to duty was directed by the Secretary of the Navy on 
47 November 1956, in consonance with advice received from the Attorney General 
of the United States in his MEMORANDUM TO THE HEADS OF ALL DEPART- 
MENTS AND AGENCIES dated 1 August 1956. The effective date of Mrs. Janes’ 
restoration to duty was 17 December 1956. 

Records of the San Francisco Naval Shipyard indicate that Mrs. Janes was 
given an indefinite appointment on 22 January 1951 under Civil Service Regula- 
tion 2.115(a) and was still serving under that appointment on 25 January 19%. 

The legal authority for the payment of back pay to Mrs. Janes is indicated in 
the following extract from a letter of the Assistant Secretary of the Navy (Per- 
sonnel and Reserve Forces) to Mrs. Janes, dated 12 December 1956: 

“Based on the Comptroller General’s decision of 20 September 1956, B-129169, 
it has been determined that the back pay provisions of Public Law 623 (80th 
Congress) are applicable to your case. Accordingly, the Commander, San Fran- 
cisco Naval Shipyard, has been authorized to allow you compensation computed 
in accordance with the provisions of that act.” 

The Attorney General’s memorandum of August 1, 1956, as well as 
our decision of September 20, 1956, related to restoration resulting 
from the decision of the Supreme Court of the United States in Cole v. 
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Young, 351 U. S. 536, that the summary dismissal procedures of Ex- 
ecutive Order No. 10450 and the act of August 26, 1950, were inappli- 
cable to employees in nonsensitive positions. 

We held in the decision of September 20, 1956, that the back pay 
rights of persons restored as a result of the decision in Cole v. Young 
were for determination under section 6 (b) of the act of August 24, 
1912, as amended by the act of June 10, 1948 (Public Law 623), 62 
Stat. 355, 5 U. S.C. 652 (b). In line with the Cole v. Young decision, 
our decision specifically confined itself to cases in which summary 
removals under the 1950 statute and Executive Order No. 10450 vio- 
lated the procedural rights of the affected employees under either sec- 
tion 6 (a) of the 1912 act as amended by the 1948 act, 5 U. S. C. 652 (a), 
applicable to persons in the classified civil service, or section 14 of the 
Veterans Preference Act of 1944, as amended, 5 U. S. C. 863, applicable 
to veterans preference eligibles, or both. Aside from provisions con- 
cerning reduction in force not here pertinent, section 6 (b), supra, 
provides back pay only in the cases of employees entitled to the proce- 
dural protection of section 6 (a) or section 14. Since, as stated in Mr. 
Phillips’ letter, the subject employee has never served with competitive 
(classified) status and since the record does not show that she was a 
preference eligible, our decision of September 20, 1956, constituted no 
authority for the payment of back pay in thiscase. 29 Comp. Gen. 29. 
In the absence of other statutory authority, such payment therefore 
was erroneous, except possibly under the circumstances and to the 
extent hereinafter discussed. 

As stated above, the subject employee was not under the protection 
of specific statutory removal procedures; nevertheless, it does appear 
that as an “indefinite employee in the competitive services” she was 
entitled to the procedures set forth in section 9.102 (a) (1) of the Com- 
mission’s regulations as amended November 14, 1950, effective Decem- 
ber 1, 1950, which are along the same lines as those provided by sectior!” 
6 (a) of the 1912 act asamended. We are of the opinion that if, under 
authority of section 9.106 (b) (1) of the Regulations, the Commission 
should find that the employee was not accorded the procedures of sec- 
tion 9.102 (a) (1) in connection with her suspension and removal, then, 
in view of the decision of the Supreme Court of the United States in 
Service v. Dulles, 354 U. S. 363—that the failure to follow administra- 
tive removal procedures renders the removal invalid—it would be 
appropriate to hold that the attempted removal in this case was of no 
force and effect and that the employee constructively remained in ihe 
service until her actual restoration. In that view it would be legally 
proper to accord the employee the career appointment benefits of sec- 
tion 201 (a) of Executive Order No. 10577 as of January 23, 1955, and 
to hold that from and after that date until the date of her restoration 
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she was removed from the classified civil service within the meaning 
of section 6 (a) of the 1912 act as amended, supra. On that basis she 
would be entitled to back pay under section 6 (b) (1), 5 U. S. C. 652 
(b) (1), from January 23, 1955, to the date of restoration. 

We should appreciate your informing us of your decision in the mat- 
ter. In the meantime, we are transmitting a copy of this letter to the 
Secretary of the Navy with the advice that steps should be taken to 
effect collection of the erroneous payment of back pay for the period 
prior to January 23, 1955, but that action as to the period of removal 
on or after that date may be held in abeyance pending notification of 
your decision. 


[B-135077] 


Postal Employees—Saturday Holiday Benefits—Compensa- 
tory Time and Holiday Compensation 


Postal employees in or below the salary level PFS-7 who work on a Saturday 
which is also a holiday are entitled to both the compensatory time benefits for 
Saturday work and the boliday benefits provided in subsections 603 (2) (a) and 
(b) of the Postal Field Service Compensation Act of 1955, 89 U. S. ©. 1003. 


To the Postmaster General, February 5, 1958: 


Your letter of January 30, 1958, requests our decision concerning the 
application of section 603 of the Postal Field Service Compensation 
Act of 1955, 69 Stat. 125, 89 U. S. C. 1003, to the situation hereinafter 
presented. In pertinent part, that section is as follows: 


In emergencies or if the needs of the service require, the Postmaster General 
may require employees to work more than eight hours in one day, or on Satur- 
days, Sundays, or holidays. For such service he shall grant employees in the 
“PFS” Schedule compensatory time or pay such employees overtime compensa- 
tion under the following rules: 


(2) (A) Each employee in or below salary level PFS-7 who performs work 
on Saturdays or Sundays shall, under regulations prescribed by the Postmaster 
General, be granted compensatory time in an amount equal to the excess time 
worked within five working days, except that, in lieu of such compensatory time, 
the Postmaster General may, if the exigencies of the service require, authorize 
such employee to be paid, for work performed on Saturdays and Sundays during 
the month of December, at the rate of 150 per centum of his hourly basic 
compensation. 

. s s + 2 a « 


(3) For time worked on a day referred to as a holiday in the Act of December 
26, 1941 (5 U. S. C., sec. 87b), or on a day designated by Executive order as a 
holiday for Federal employees generally, each employee in or below salary level 
PFS-7, under regulations prescribed by the Postmaster General, shall either be 
granted compensatory time in an amount equal to such time worked within 
thirty working days, or be paid premium compensation at a rate equal to his 
hourly basic compensation for the time so worked. For work performed on 
Christmas Day, premium compensation shall be paid at a rate equal to 150 per 
centum of the employee’s hourly basic compensation. 
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You say that under the prior law, namely, the act of July 6, 1945, 
Public Law 134, 59 Stat. 435, 39 U. S. C. 851, the following practice 
obtained : 


1. If a holiday fell on Saturday, many of these employees were excused from 
work without charge to leave and were granted their normal day off in lieu of 
Saturday. 

2. If an employee, however, worked on Saturday, he was given no greater 
benefit than he received on a normal Saturday. 

8. If a holiday fell on the employee’s normal day off in lieu of either Saturday 
or Sunday, he was granted another day off. 


The specific questions presented are as follows: 


* * * whether the rules applied under Public Law 134 should be continued 
under Public Law 68, or whether eligible employees should be given a compensa- 
tory day for the Saturday work and in addition thereto either compensatory time 
or premium compensation for the holiday work as provided in the attached pro- 
posed regulation. If the latter is the proper rule, may the Department continue 
its practice No. 8 above. 

Section 603 does not expressly say that the benefits granted under 
paragraphs (2) and (3), 39 U. S. C. 1003 (2) and (3), are cumulative 
so that an employee working on a Saturday which also is a holiday 
would be entitled to the benefits of each paragraph. However, we 
consider that such is the intent of the section. It is clear from the 
statements appearing on page 38 of House Report No. 728, June 2, 
1955, on S. 2061, which was enacted as the Postal Field Service Com- 
pensation Act of 1955, that in a normal situation where an employee 
works on a holiday and receives his regular compensation for that day 
he also is entitled to the holiday benefits provided in paragraph (3) 
of section 603. The benefits granted under paragraph (3) appear to be 
offered as a premium for services rendered on a holiday. As such they 
are intended as benefits separate and apart, yet in addition to such 
other benefits to which an employee may be entitled for services 
rendered on a particular day. 

An employee in the category to which your submission pertains who 
works on a Saturday—other than a Saturday occurring in the month 
of December—receives no compensation for that day. He is entitled, 
however, under paragraph (2) of section 603 to compensatory time 
within five working days. To deny such an employee the benefits of 
paragraph (3) when the Saturday also is a holiday appears to be con- 
trary to the basic concept of that paragraph—one of providing pre- 
mium or additional benefit to employees working on holidays—and 
in our judgment would contravene the spirit if not the letter of the 
statute. Therefore, we are of the view that employees in the categories 
in question who render service on a Saturday which also is a holiday 
are entitled to compensatory time in accordance with paragraph (2) 
of section 603 and also to the holiday benefits provided under para- 
graph (3) of that section. Hence, the practice which you have enu- 
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merated in your letter as No. 2 should be revised to conform with the 
views expressed herein. 

We do not consider that section 603 requires any change in the 
practice designated as No. 3. 


[[B-134535] 


Maritime Matters—War Risk Insurance—As Procurement 
of Insurance for Government Risks—Insurance Brokers— 
Fee Violation 


A requirement that shipbuilders obtain builder’s risk insurance, including war 
risk insurance, which is procurable mainly from the Government, is not a devi- 
ation from normal commercial practice and does not transfer the specific liability 
of the shipbuilder to the owner for loss of the vessel to the Government so as to 
be regarded as the procurement of insurance by the Government contrary to the 
principle that the Government must assume its own risks. 


A requirement that shipbuilders obtain builder’s risk insurance, including war 
risk insurance, does not make the cost of inclusion of insurance premiums in the 
bid price a brokerage fee accruing to the shipbuilder in violation of section 
1209 (c) of the Merchant Marine Act, 1936, 46 U. S. C. 1289 (c), when the in- 
surance is required to be taken out in the name of the shipbuilder, the owner and 
the United States. 


To Bethlehem-Sparrows Point Shipyard, Inc., February 6, 1958: 


Further reference is made to your letter of January 10, 1958, con- 

tending that certain provisions of the pro forma contract issued in 
connection with an Invitation for Bids of American Export Lines, Inc., 
dated October 12, 1957, preclude a lawful award to any bidder. You 
refer specifically to Article 1X of the pro forma contract which reads, 
in pertinent part, as follows: 
ARTICLE IX. Insurance on the Vessel and Material. Until the Vessel has been 
completed and said Vessel physically delivered and accepted by the Owner, the 
Vessel and all materials, outfit, equipment and appliances to be installed on or in 
the Vessel, including all materials, outfit, equipment and appliances provided by 
the Owner for and used, or to be used in the construction thereof, shall at the ea- 
pense of the Contractor, be kept fully insured under full form Marine Builders 
Risk policies, including loss or damage caused by strikers, locked-out workmen, or 
persons taking part in labor disturbances, or riot or civil commotion, war risk poli- 
cies and protection and indemnity policies or clauses, including loss of life and 
personalinjury. [Italics supplied] 

In substance, it appears to be your view that since the above-quoted 
article, in addition to requiring ordinary Builders Risk Insurance, also 
requires that the shipbuilder shall supply War Risk insurance for the 
protection of Maritime and other contracting parties, such feature of 
the contract prevents a lawful award of the work to any bidder. In 
support of this contention, you refer to our decisions reported in 18 
Comp. Gen. 285, pertaining to the general public policy against con- 
tract stipulations requiring contractors to insure beyond “usual stand- 
ards of responsibility,” and 19 Comp. Gen. 798, in connection with a 








512 DECISIONS OF THE COMPTROLLER GENERAL [87 


prohibition against the Federal Government procuring insurance to 
cover its possible tort liability. You further contend that since the 
cost of such premiums are included in the bid price, a portion of which 
is payable by the Government, such a requirement is in violation of 
Section 1209 (c) of the Merchant Marine Act, 1936, as amended, 46 
U.S. C. 1289 (c), which provides in part as follows: 

Except as authorized in subsection (d) of this section, no insurance broker or 
other person acting in a similar intermediary capacity shall be paid any fee or 
other consideration by the Secretary by virtue of his participation in arranging 
any insurance wherein the Secretary directly insures any of the risk involved. 

You also point out that it is impossible for ‘a shipyard to comply 
with Article [X of the pro forma contract without buying a major part 
or all of the War Risk coverage from the Maritime Administration 
itself pursuant to Title XII of the Merchant Marine Act, 1936, as 
amended, 46 U. S. C. 1281. In view of this situation, you are under 
the impression that since the premiums for War Risk insurance are 
included in the bid price of the shipbuilder as an element of cost 
in his bid, a certain percentage of profit realized upon such costs, 
including the insurance premiums, would amount to a brokerage 
fee accruing to the shipbuilder, which would be in violation of 
Section 1209 (c) of the Merchant Marine Act, and also against the 
principles enunciated in our decisions with respect to a prohibition 
against Government agencies insuring themselves, 

General Order No. 75, issued by the Federal Martime Board and 

published on page 1175 in the Federal Register on February 28, 1957, 
indicates that it is not a deviation from normal commercial practice 
to require a shipyard to insure against war risks. Furthermore, Ar- 
ticle 16 of the General Provisions of the pro forma contract provides 
that title to the vessels vests in the owner to the extent that work is 
completed, but notwithstanding any provisions with respect to passage 
of title, risk of loss remains in the shipbuilder until the completed ves- 
sel is delivered to and accepted by the owner. It is therefore apparent 
that the shipbuilder is liable to the owner for loss of the vessel, and, 
such being the case, it does not follow that the Federal Maritime Board 
is authorized to assume the shipbuilder’s risks. Hence, the payment 
of construction-differential subsidy, including a part of the War Risk 
Builder’s insurance, involves no departure from the principle that 
the Government shall assume its own risks. Furthermore, Article IX 
of the pro forma contract continues as follows: 
* * * All policies of insurance shall be taken out in the name of the Contractor 
and the Owner and the United States of America, and all losses under such poli- 
cies shall be made payable to the Board for distribution by it to itself, the Owner 
and the Contractor as their respective interests may appear. * * * [Italics 
supplied.) 

In the light of the foregoing, it must be concluded that the pro- 
vision in the pro forma contract requiring the shipyard to procure 
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War Risk and Builders Risk insurance to cover its own risks of loss 
cannot be considered in violation of the proscriptions of Section 1209 
(c) of the Merchant Marine Act, 1936, as amended, nor against the 
principles set forth in our decisions referred to above. 

Responding to the question presented in your telegram of February 
8, 1958, as to whether the Maritime Administration and/or American 
Export Lines, Inc., may, in their discretion, reject all bids and read- 
vertise, your attention is invited to Section 505 (a) of the Merchant 
Marine Act, 1936, as amended, 46 U. S. C. 1155, which reads, in perti- 
nent part, as follows: 


All construction in respect of which a construction-differential subsidy is allowed 
under this title shall be performed in a shipyard within the continental limits 
of the United States as the result of competitive bidding, after due advertisement, 
with the right reserved in the applicant to reject, and in the Commission to 
disapprove, any or all bids. 


Additionally, Article 10 (a) of the Invitation for Bids provides: 


The owner reserves the right in its sole discretion to reject any and all bids, 
whole or in part; to call for new bids; * * * and to make an award as may be 
deemed most advantageous or will best serve the purposes of the owner and 
the Government. 


Accordingly, the question of whether all bids should be rejected and 
new bids requested is a matter strictly for determination by the Mari- 
time Administration and American Export Lines, Inc. 

In compliance with the telephonic request of your counsel, there 
is enclosed a copy of the report furnished us by the Maritime 
Administration. 


[B-134892] 


Contracts—Deliveries—Delays—Supplier Default 


A delay by a contractor due solely to the default of a supplier in failing to furnish 
material which is in short supply and necessary in the manufacture of the equip- 
ment needed by the Government may be determined to be a delay arising out of 
causes beyond the control and without the fault or negligence of the contractor 
and, therefore, excusable under a contract containing a provision that authorizes 
extensions of time for delays beyond the control and without the fault of the con- 
tractor, including defaults of subcontractors. 


To the Secretary of the Interior, February 7, 1958: 


Reference is made to letter of January 13, 1958, from the Adminis- 
trative Assistant Secretary, requesting our decision whether the con- 
tracting officer may properly excuse the delay incurred by the Amer- 
ican Elin Corporation in furnishing certain electrical equipment for 
the Granite Falls Substation, Missouri River Basin Project, under 
contract No. 14-06-D-1803 with the Bureau of Reclamation. 

The contracting officer’s memorandum of December 6, 1957, states 
that the contractor’s delay was caused by the delay of its supplier in 
furnishing a particular kind of sheet steel necessary for the manufac- 
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ture of autotransformers. Because of such delay, liquidated damages 
in the amount of $36,450 at the rate of $150 per day for 243 days of 
delay in delivery are chargeable against the contractor, unless the 
delay is found to have been excusable under the terms of the contract. 

The provisions of the contract, as quoted in the contracting officer’s 
report, authorize the extension of the time for making delivery if the 
failure to make timely delivery arises out of causes beyond the control 
and without the fault or negligence of the contractor, including de- 
faults of subcontractors.. However, such provision is not limited to 
“unforeseeable” causes as was the case with the provision considered 
in United States v. Brooks-Callaway Co., 318 U.S. 120. Hence, it is 
not necessary to establish here that the cause of the delay—supplier 
default—was so abnormal, extraordinary, or unusual that it could not 
have been reasonably foreseen and provided for in the contract. Cf. 
23 Comp. Gen. 25, and Poloron Products, Inc. v. United States, 116 F. 
Supp. 588. 

It appears that the contractor gave timely notice in writing of the 
cause of the delay and, as to such cause, the contracting officer is pre- 
pared to make the following finding of fact: 


That at the time of the bid opening the contractor had submitted to The Armco 
International Corporation, his apparently responsible supplier of years standing, 
his requirements for the low-core-loss grain oriented sheet steel necessary for the 
manufacture and delivery of the autotransformers in accordance with his Bureau 
of Reclamation approved design within the contract delivery period. 

That, following his receipt of the notice of award, the contractor was informed 
by Armco International that it would not fulfill the contractor’s requirements 
for the sheet steel within the contemplated delivery period, that the reason 
for this default was due to increased demands for such steel received from the 
Armco International’s domestic customers, and that such steel was then in com- 
paratively short supply; that upon receipt of such information the contractor 
made diligent, but unsuccessful, attempts to obtain the steel elsewhere; that 
the delay of said supplier in furnishing the required steel was the sole cause 
of delay of the prime contractor in fulfilling his delivery requirement under 
the contract; and that the supplier’s delay was beyond the control and without 
the fault or negligence of the contractor. 


On the basis of the record submitted, the above finding appears 
to satisfy the requirement that the delay in obtaining the required 
sheet steel was due to the default of the supplier and was a cause “be- 
yond the control and without the fault or negligence of the contrac- 
tor” within the meaning of paragraphs A-9 and B-8 of the Special 
Conditions of the contract. However, the report of the contracting 
officer also indicates that he is in doubt as to the propriety of excus- 
ing the delay because it does not appear that the particular subcon- 
tractor involved was the sole source of supply for the required ma- 
terial. In view of the qualification in the pertinent contract clauses, 
“unless the contracting officer shall determine that the materials or 
supplies to be furnished under the subcontract are procurable in the 
open market,” any doubt as to this point must be resolved by the 
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contracting officer before he may properly enter the proposed finding 
and extend the time. 


[B-134958] 


Military Personnel—Retirement—Annuity Election for 
Dependents—Incompetents—Time for Election 

An annuity election proposed to be made, on behalf of a mentally incompetent 
officer, pursuant to section 3 of the Uniformed Services Contingency Option Act 
of 1953, approximately two years after his retirement and almost one and 
one-half years after receipt of a request from the officer’s wife for approval 


of her election and over six months after the death of the member may not be 
regarded as having been made at the time of retirement to effect a valid election. 


To Lieutenant Colonel N. P. Hanna, Department of the Army, Feb- 
ruary 7, 1958: 

By first endorsement of January 20, 1958, the Chief of Finance, 
Department of the Army, forwarded your letter of January 6, 1958, 
requesting an advance decision as to the legality of paying $927.78 
on a voucher stated in favor of Gilda Frevola, the widow of Major 
James D. Frevola, retired (deceased July 22, 1957), representing an- 
nuity payments under the Uniformed Services Contingency Option 
Act of 1953, 67 Stat. 501, for the period July 1 to December 31, 1957, 
less amounts stated to be the partial cost of the election for the period 
March 1, 1956, to July 22, 1957. 

It is reported that Major Frevola was retired on February 29, 
1956, for physical disability with a permanent disability rating of 
100 percent and that he was considered to be mentally incompetent 
to handle his affairs. You state that on February 15, 1956, DA 
Form 1041 was forwarded to his wife for an election of options under 
the Contingency Option Act and she was notified that she should 
submit her election at the earliest possible date to eliminate the pos- 
sibility of it being “nullified by virute of the expiration of the 30-day 
period allowed.” After being advised that the form she stated she 
submitted to the Finance Center, U. S. Army, on or about March 
19, 1956, could not be located, and pursuant to an administrative re- 
quest that she execute another DA Form 1041 and furnish support- 
ing affidavits as to the form and date of the previous election, she 
submitted a DA Form 1041 dated August 28, 1956, requesting options 
8 and 4 at one-half of reduced retired pay. In an affidavit dated 
August 28, 1956, Mrs. Frevola stated that the first election was the 
same as the second; that it was witnessed by Rose Pavone; that it 
was forwarded by first-class mail to the Army Finance Center at 
Indianapolis, Indiana, and that on May 28, 1956, Mrs. Frevola was 
duly appointed as Committee of the person and estate of her husband 
by the Supreme Court of New York in Queens for Suffolk County. 
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In an accompanying affidavit, Esther Frevola averred that she saw 
the filling out and signing of the first election form on or about March 
19, 1956. 

Section 3 (a) of the Contingency Option Act, in effect at the time 
of Major Frevola’s retirement, provided that where an active member 
is awarded retired pay for physical disability prior to the comple- 
tion of 18 years’ service, an election of options under that act “may 
be made at the time of retirement.” Section 3 (c) of that act con- 
tained the following provision : 

Whenever an active member, former member, or retired member is deter- 
mined to be mentally incompetent by medical officers of the service concerned 
or of the Veterans’ Administration, or is adjudged mentally incompetent by a 
court of competent jurisdiction, and because of such mental incompetency is in- 
capable of making any election provided in this section within the time limita- 
tions specified therein, the head of the department concerned may make the 
appropriate election provided for in this section on behalf of such member if 


so requested by the spouse or if there be no spouse by the child or children of 
such member. * * * 


See 10 U. S. C. 1481 and 1433 for provisions of law currently in effect. 

Mrs. Frevola has stated that Major Frevola had 13 years’ service. 
It is assumed that Army medical officers had determined that he was 
mentally incompetent at the time of his retirement. In our decision 
of May 11, 1955, 34 Comp. Gen. 582, the opinion was expressed that 
there would be grave doubt that an election made any time in excess 
of 30 days after the award of retired pay could be regarded as being 
made “at the time” of retirement within the meaning of that phrase as 
used in the above-quoted provisions of law. Paragraph 3c, Army 
Regulations 35-1366, Change 1, September 8, 1955, gave effect to such 
30-day limitation. It would appear that a reasonable time must be 
allowed for a Secretarial election in cases where the memebr, because 
of his mental condition at the time of his retirement, is not competent 
to make the election himself. 36 Comp. Gen. 730, second case. 

The quoted provisions of law do not permit a widow to make an 
election of options, either in her own right or as guardian, trustee, or 
committee of her husband’s estate. She is permitted to request Sec- 
retarial action and indicate her preference; but it is the Secretary of 
the department concerned who makes the actual election. She should 
submit her request promptly and if action is taken on such request 
within a reasonable time after the member’s retirement, the election 
may be made effective as of the date of his retirement. 33 Comp. 
Gen. 428. 

It appears to be unnecessary to determine what is a reasonable time 
for Secretarial action or whether that period may vary according to 
the facts and circumstances of each case, since it seems reasonably 
clear that the election in this case proposed to be made approximately 
two years after the date of retirement, almost one and one-half years 
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after receipt of the request of record from Mrs. Frevola for approval 
of her election and over six months after the death of her husband, 
could not properly be regarded as being made “at the time” of re- 
tirement within the meaning and purpose of the Contingency Option 
Act. 

Also, it appears that Mrs. Frevola may not have been free from 
fault in this matter since the record does not disclose that any reply 
was made to her letter of August 28, 1956, advising the Army Finance 
Center of her election on behalf of her husband to receive Veterans 
Administration disability payments in lieu of retired pay and re- 
questing to be advised as to the amount and method of making the 
monthly payments required to purchase the annuity benefits payable 
under an election in her favor. See section 5 of the Contingency 
Option Act. Apparently she was not requested to make such pay- 
ments and she thus had at least constructive notice that the administra- 
tive action necessary to perfect her right to the annuity payments had 
not been taken. As far as the record here shows, she took no action 
to correct that situation. 

Accordingly, payment on the voucher, retained here, is not 
authorized. 


[[B-132015] 


Military Personnel—Quarters Allowance—Government 
Quarters, Visits, Etc. 


The maximum permissible period under Executive Order No. 10204, during which 
the wife of a member of the uniformed services may occupy Government facili- 
ties, public quarters assigned to another member, or a guest house while on a 
social visit of a temporary nature without loss to the member of his right to 
continue to receive basic allowance for quarters on her account is three months; 
and the fact that the member does not continue to maintain private quarters for 
his wife during the period or that he subleases his private quarters is immaterial 
to the member’s right to such allowance. 


To the Secretary of Defense, February 11, 1958: 


Further reference is made to letter of December 10, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting deci- 
sion on certain questions as to the right of members of the uniformed 
services to basic allowance for quarters. 

Section 3 of Executive Order No. 10204, January 15, 1951, is as 
follows: 


Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by 
a member and his dependents, or (b) at his permament station by a member 
without dependents, or (c) by the dependents of a member on field duty or on 
sea duty or on duty at a station where adequate quarters are not available for 
his dependents, shall be deemed to have been assigned to such member as 
appropriate and adequate quarters, and no basic allowance for quarters shall 
accrue to such member under such circumstances unless the occupancy is 
because of a social visit of a temporary nature. 
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In B-132015, July 23, 1957, 37 Comp. Gen. 47, there were con- 
sidered the following questions, presented and discussed in Commit- 
tee Action No. 184, Military Pay and Allowance Committee, 
Department of Defense: 


2. If a member of the uniformed services is properly in receipt of basic allow- 
ance for quarters on account of his wife, may he continue to receive such allow- 
ance for periods: 

a. He is on temporary duty away from his permanent duty station and he 
and his wife occupy Government facilities at the temporary duty station? 

b. He is a patient in a Government hospital away from his permanent duty 
station and his wife visits him and occupies a guest house near the hospital? 

ec. He and his wife occupy a guest house away from his permanent duty 
station while she is awaiting confinement in a Government hospital? 

3. Questions 1 and 2 contemplate occupancy of Government facilities (quar- 
ters, guest house, and/or hospital, as applicable) for a period of one week or 
less. If these questions are answered in the affirmative, would the answers be 
the same if the period were longer? 


It was stated in the above decision, at pages 49 and 50, that: 


In questions 2 (a), 2 (b), and 2 (c) it reasonably may be considered that 
the dependents’ occupancy of Government quarters in each instance was “be- 
cause of a social visit of a temporary nature.” Accordingly, questions 2 (a), 
2 (b), and 2 (c) are answered in the affirmative, such questions being under- 
stood to relate to periods of occupancy of Government quarters of one week 
or less. 


A different answer to questions 2 (a), 2 (b), and 2 (c) would not be required 
by the sole fact that occupancy of Government facilities under any of the con- 
ditions set out in those questions continues for more than one week but the 
length of the period of occupancy would be an important factor in determining 
whether the occupancy was “because of a social visit of u temporary nature.” 
Hence, in any case when the occupancy continues for more than one week, all 
the facts and circumstances should be examined closely before concluding that 
the occupancy properly may be considered to be for the purpose of a social 
visit of a temporary nature. Question 3 is answered accordingly. 


The letter of December 10, 1957, refers to the above decision of 
July 23, 1957, and requests decision on the following questions, pre- 
sented and discussed in Committee Action No. 200, Military Pay and 
Allowance Committee, Department of Defense: 


1. What is the maximum period a member of the uniformed services may con- 
tinue to receive otherwise proper credit of basic allowance for quarters on ac- 
count of dependents where he and his dependents occupy Government facilities 
under any of the circumstances set forth in questions 2a through 2c of Com- 
mittee Action No. 184 if during such period : 

a. He continues to maintain private quarters for the occupancy of his de- 
pendents, and neither he nor his dependents receive any revenue for the use of 
the quarters? 

b. He does not continue to maintain private quarters for the occupancy of his 
dependents, or continues to maintain private quarters and receives a rental 
from an individual to whom the quarters have been subleased for the period of the 
absence of the dependents? 

2. What is the maximum period a member of the uniformed services may 
continue to receive otherwise proper credit of basic allowance for quarters on 
account of dependents where he and his dependents occupy, during a social 
visit with another member, the public quarters assigned to that member, or a 
guest house at that installation? Stating this question differently, what is the 
maximum period of a “social visit of a temporary nature” within the meaning 
of section 3 of Executive Order No. 10204 of 15 January 1951? 
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As presented and answered in the decision of July 23, 1957, ques- 
tions 2 (a), 2 (b), and 2(c) pertained to the matter of entitlement to 
basic allowance for quarters for a dependent wife. The suppleniental 
questions now presented for decision will be considered as also per- 
taining to a dependent wife. 

As was said in the decision of July 23, 1957, the dependents’ oc- 
cupancy of Government quarters in each instance set out in ques- 
tions 2 (a), 2 (b) and 2 (c) was “because of a social visit of a tem- 
porary nature.” Hence, questions 1 (a) and 1 (b) of the present 
submission involve a determination of the maximum permissible pe- 
riod under Executive Order No. 10204, during which a member’s wife 
may occupy Government facilities while on “a social visit of a tem- 
porary nature” without loss to the member of his right to a basic al- 
lowance for quarters for her. 

In connection with question 1 (a) there is for comparison section 
302 (c) of the Career Compensation Act of 1949, 63 Stat. 813, 37 
U.S. C. 253 (c), which provides, in effect, that an officer may continue 
to be entitled to a basic allowance for quarters for himself while on 
sea duty for “temporary periods of less than 3 months” despite the 
fact that during such temporary periods he may have been furnished 
quarters aboard ship. Also, compare 29 Comp. Gen. 280, answer to 
questions (6) and (7) at pages 285 and 286, where it was held that— 
under the statute then in effect requiring that a father or mother, to 
be held dependent, must reside in the household of the member—a 
parent’s absence from the member’s household for not exceeding 3 
months at any one time or an aggregate of 91 days in any 6-month 
period would not deprive the member of a basic allowance for quar- 
ters for a dependent to which he otherwise was entitled. By analogy 
to the theory of the above statute and decision, namely, that an ab- 
sence of three months or less from a privately rented home does not 
constitute a giving up of residence within the contemplation of laws 
granting basic allowance for quarters, we think that a reasonable 
maximum for the visits referred to in questions 2 (a), 2 (b), and 2 (c), 
of the decision of July 23, 1957, would be three months. 

Question 1 (a) of the present submission is answered accordingly. 

In regard to question 1 (b) it was said in the decision of July 23, 
1957, that the rule is that, if a member is not furnished quarters in 
kind for himself and his dependents, he is entitled to an allowance for 
quarters. The test, then, is not whether the member maintained 
quarters for his wife during her temporary absence therefrom, but 
whether the Government may be considered to have provided quarters 
for her elsewhere during such absence. Accordingly, the fact that 
a member did not continue to maintain quarters for his wife during. 
her absence therefrom on “a social visit of a temporary nature” is 
immaterial. 
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As to the matter of subleasing privately rented quarters during the 
wife’s temporary absence therefrom, there is for comparison 35 Comp. 
Gen. 596. In that decision there was considered the right of an 
officer of the Navy to rental allowance for a period during which 
he had occupied Government quarters rented to a civilian employee 
of the Navy and subleased by him to the officer. It was said at page 
599 that: “When Government quarters are assigned to a civilian 
employee such quarters constitute the employee’s home and, in the 
absence of a statute or regulation to the contrary, the employee is 
free to share the quarters with others, or to permit their occupancy 
by others while on leave of absence, if he sees fit.” It seems to us 
that the principle enunciated above should apply with at least equal 
force in the case of quarters rented by a member from a civilian land- 
lord. Hence, the matter of subleasing is immaterial here. 

Accordingly, the maximum period under question 1 (b) of the 
present submission also is three months. 

The maximum period under question 2 of the present submission 
is three months. Compare answers to questions 1 (a) and 1 (b). 

It is impossible to determine a fixed period for a visit of a “tem- 
porary nature” which, under all circumstances, would safeguard the 
interests of the Government while not infringing upon the privileges 
intended to be granted to service personnel. Accordingly, in the 
consideration of the foregoing questions, a liberal maaimwm has been 
set with the thought that administrative regulations might well be 
issued restricting visits under certain conditions to periods less than 
that maximum. 


[B-134965] 


Sales—Government Property—Auction Sales—Reopening 


Where, during an auction sale of Government land, under regulations which 
made it incumbent upon the disposal officer to see that all bids had been received, 
and at the time the auctioneer announced the sale to the sole bidder on the 
third call, another bidder came forward and both bidders continued bidding 
until the sale finally closed with the high bid of the first bidder, the action of 
the auctioneer in Closing the sale the first time may be regarded as an excusable 
mistake and his action in continuing the sale was proper and in consonance with 
his duty to determine that all bids were received. 

In an auction sale of Government land under regulations which did not permit 
the transfer of title to the property until the bidder complied with certain 
conditions, including the deposit of one-fifth of the purchase price, a sole bidder 
who was advised of the acceptability of his bid on the third call, but who 
continued to bid after another bidder came forward and started bidding, has 
waived any right he may have had to acquire the property at the original bid 
price by further bidding without protest and by failure to offer an immediate 
deposit. 


To the Secretary of the Interior, February 11, 1958: 


Reference is made to letter of January 20, 1958, from your Admin- 
istrative Assistant concerning certain questions incident to the sale 
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of a tract of land by public auction held by the Bureau of Land 
Management under the Alaska Public Sale Act (48 U. S. C. 1952 Ed. 
secs. 364a-364e) and regulations adopted pursuant thereto 43 C. F. R. 
75.19-36. 

The circumstances giving rise to the questions submitted are stated 
to be as follows: 

The sale was held on April 8, 1955, by the Manager, Land Office, Anchorage, 
Alaska, for a tract of surveyed land described as Lots 9 and 22, sec. 11, T. 14 N., 
R. 2 W., Seward Meridian, Alaska. The land was appraised at $2,500 and 
this was therefore the minimum amount for which a bid could be accepted. 
No sealed bids had been submitted and at the appointed time the Manager 
inquired of those present as to the number who were interested in the sale. 
The Manager asked if there were any questions concerning the conditions of 
the sale. Only a Mr. Polyefko indicated his interest in the sale. The Manager 
then announced the minimum allowable sales price which Mr. Polyefko bid. 
After calling Mr. Polyefko’s bid twice the Manager in his own words: “* * * 
announced the sale on the third call * * *”. 

At that exact moment a Mr. Gialarowski who had been standing in the door- 
way of the Land Office indicated that he had had his hand up on the sale and 
apparently he was not in view of the Manager or other personnel of the Land 
Office. He then came forward and indicated that he was interested in the sale. 
Just as the Manager asked whether there were any objection to reopening the 
bidding Mr. Gialarowski made a bid of $2,550 and Mr. Polyefko countered with 
a bid of $3,000. Assuming from the counter bid by Mr. Polyefko that there 
were no objections on his part, the Manager proceeded further with the bidding 
which finally closed with a high bid by Mr. Polyefko of $8,250. 

It is stated that thereafter Mr. Polyefko deposited one-fifth of the 
$8,250 but protested the proceedings on the ground that once the bid- 
ding had closed with the submission of his original bid the Manager 
was without authority to receive further bids; that his own further 
bidding was not intended as a waiver of his original bid of $2,500; 
and that therefore he should have been declared the successful bidder 
at that amount, subject to further compliance with the regulations. 
It is stated, however, that the Manager held that under the applicable 
regulations it was within his authority to determine that in fact all bids 
had not been received; that Mr. Gialarowski had been overlooked in 
an attempt to enter a bid; and that in any event Mr. Polyefko had 
waived whatever rights he may have had by his further bidding. On 
the basis of the foregoing two questions are submitted for our decision 
as follows: 

(1) Once the bidding upon a tract of land has been announced 
closed in the usual manner after the submission of an acceptable bid, 
may the officer reopen the proceedings immediately thereafter to enter- 
tain a further bid by one who was present but who failed to make his 
bid known to the officer before the bidding was closed ? 

(2) If the answer to question (1) is in the negative, may Mr. Poly- 
efko nevertheless be held to his highest and last bid on the ground that 
he acquiesced in the further proceedings as evidenced by his continued 
bidding after the bidding had once been announced closed, or on any 
other basis? 
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As indicated in the submission the land was offered for sale under 
authority of the act of August 30, 1949, 63 Stat. 679, 48 U. S. C. 364a- 
364e, and the above cited regulations promulgated pursuant thereto. 
Sections 75.29 (a) and (b) of the regulations provide as follows: 

(a) When all bids from the persons present shall have been received, the 
manager will in the usual manner, declare the bidding closed. He will then 
announce the amount of the highest bid and require the offeror immediately to 
deposit one-fifth the amount of the bid. In the absence of such payment the 
inanager will at once proceed with the sale, excluding that bid and starting with 
the next highest bid not withdrawn. * * * When the full amount of the bid is 
paid the managers will declare the offeror as the successful bidder, but no certifi- 
cate of purchase will be issued unless and until the bidder has made satisfactory 
compliance with § 75.30. 

(b) If the remainder of the bid is not paid within the time allowed or the 
bidder fails to qualify in accordance with § 75.30, the bid will be rejected and the 
one-fifth deposit will be forfeited; and an authorized officer may offer the land 
to the party who made the next highest bid, if such bidder is still interested in the 
purchase. Until the successful bidder has fully complied with § 75.30, the au- 
thorized officer may at any time determine, in the public interest, that the land 
shoul~ not be sold, and the applicant or any bidder shall have no contractual or 
other rights as against the United States, and no action taken shall create any 
contractual or other obligation of the United States. 

Section 75.30 concerns a statement to be filed by the purchaser per- 
taining to his qualifications, his financial means, and bona fide inten- 
tions of his proposed use and development of the land. 

Generally, a sale by auction is complete when the auctioneer an- 
nounces its completion, and title to the subject matter of the sale 
passes to the successful bidder at that time unless the parties intend 
to the contrary. 7 C.J. S. Auctions and Auctioneers, § 8. 1 Restate- 
ment, Contracts, 34 § 27; 2 Williston on Sales (Rev. Ed.) 200 § 296; 
11 A. L. R. 545. Of course, the United States as owner of the prop- 
erty offered for sale at the auction had the right to prescribe the man- 
ner, conditions and terms of sale and such terms and conditions be- 
came binding upon the United States and the bidders alike even 
though the latter had no knowledge of same. 7 C. J. S. Auctions and 
Auctioneers; 5 Am. Jur. Auctions, § 15; Frie Coal & Coke Corp. v. 
United States, 266 U. S. 518; United States v. Blair, 193 F. 2d 557. 

It is clear from the above regulations that there was no intention 
to transfer title to the property offered for sale under the above statute 
until there had been full and complete compliance with the terms and 
conditions of such regulations including the immediate deposit of one- 
fifth of the purchase price. In the absence of such compliance there 
could have been no sale or transfer of title to the property based upon 
the original bid submitted by Mr. Polyefko. Lott v. Delmar, 142 N. J. 
Eq. 298, 59 A. 2d 832, affirmed 2 N. J. 229, 66 A. 2d 25. 

Under § 75.29 of the above regulations it was incumbent upon the 
manager before declaring the bidding closed and announcing the suc- 
cessful bidder to see that all bids from persons present had been re- 


ceived. An award without compliance with this requirement clearly 
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would have been unauthorized. The reported facts indicate that Giala- 
rowski made known his intentions to bid on the property simultane- 
ously with the manager’s third call, which had the effect of nullifying 
same. Announcing the third call under the circumstances constituted 
an excusable mistake. Cf. Byrne v. Fremont Realty Co., 120 App. 
Div. 692, 105 N. Y. S. 838. When the manager became aware of the 
fact that Mr. Polyefko intended to bid it was his plain duty under the 
regulations to continue the bidding. An auctioneer is possessed of a 
large measure of discretion in the conduct of the sale and we agree 
with him that it was within his authority to determine whether in 
fact all bids had been received from persons present as required by the 
regulations. 5 Am. Jur. §20. We further agree that any right Mr. 
Polyefko may have had to acquire the property for his original bid 
price was waived by his further bidding, without protest, and his fail- 
ure to offer immediate deposit of one-fifth of the amount of such 
original bid. 

In the light of the foregoing the answer to the first question based 
upon the facts reported in the submission must be in the affirmative. 
An answer to the second question is therefore unnecessary. 


[B-134901] 


Civilian Personnel—Student-Trainees—Regular and Inter- 
mittent Employment—Leave—90-day Waiting Period— 
Lump-Sum Payment 


Employees who hold career-conditional appointments and who, during the sum- 
mer, are employed on a full-time regularly scheduled tour of duty in which leave 
is earned after continuous employment for ninety days and who, during the 
school year, are employed on a when-actually-employed basis when leave is not 
earned do not have to serve another 90-day period for annual leave purposes 
when they return to the full-time, leave-earning status the next summer. 
Employees who hold career-conditional appointments and who, during the sum- 
mer, are employed on a full-time regularly scheduled tour of duty in which 
leave is earned after continuous employment for 90 days and who, during the 
school year, are employed on a when-actually-employed basis when leave is 
not earned should not be regarded as having been transferred or separated at 
the time the tour of duty is changed for payment of lump-sum leave, but the 
leave should remain to the credit of the employees and upon change back to a full- 
time status they are entitled to earn leave immediately. 


To the Chairman, United States Civil Service Commission, Febru- 
ary 13, 1958: 


Your letter of January 14, 1958, requests our decision upon the 
following questions: 


(1) In any instance when an employee transfers from a leave-earning status 
to a WAE intermittent status, and later returns to a leave-earning status without 
any period of actual separation from the service, is a new 90-day period for 
annual leave required? 

(2) Is the answer affected by the fact that a lump-sum payment for annual 
leave was or was not made at the time of the change to intermittent status? 
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The specific case related by you involves a group of student trainees 
who hold career-conditional appointments under which they have 
served more than 90 days. You say that during the summer they 
work full-time with a regular tour of duty but that when the school 
year begins, they are changed to a WAE intermittent basis by the 
issuance of a pay adjustment action on a payroll change slip, SF 
1126, but without changing their appointments, and that they are paid 
a lump sum for their annual leave and, upon completion of the school 
year, are returned to full-time status. The changes concern only the 
tour of duty—the type of duties remaining the same. 

Section 203 (i), of the Annual and Sick Leave Act of 1951, 65 Stat. 
679, 5 U. S. C. 2062 (i), reads, in pertinent part, as follows: 

* * * an officer or employee shall be entitled to annual leave under this title 


only after having been employed currently for a contiauous period of ninety 
days under one or more appointments without break in service. * * * 


The facts presented show that the employees involved have served 
a 90-day period; hence, they have met the requirements of the fore- 
going statute for leave entitlement. Further, the facts show that the 
employees continue to hold the same career-conditional appointment 
whether they are on a regularly scheduled tour of duty entitling them 
to earn leave or in a WAE intermittent status without a regular tour 
of duty during which period they are not entitled to earn leave. 

Our decisions 33 Comp. Gen. 85, and 35 id. 155 concerned different 
appointments—resulting in a transfer or separation. Under the facts 
presented here, only a single appointment is involved and no transfer 
or separation takes place. Thus, no basis exists for applying those de- 
cisions to the situation here involved. 

Therefore, hereafter no lump-sum payments should be made in 
these cases when no separation actually takes place. The leave earned 
is to remain to the employee’s credit, and upon change back to full- 
time status with a regular tour of duty such employees are entitled 
to earn leave immediately. 


[B-182859] 


Contracts—Advertising—Necessity or Nonnecessity—Spec- 
ification Changes—Items Which Have To Be Designed 


Neither the award of a contract made on the basis of subsequently amended 
specifications nor the modification of an existing contract to incorperate amended 
specifications is in compliance with the advertising statutes which require 
that the same specifications be offered to all prospective bidders to permit full 
and free competition for Government business. 

The exception to the advertising statutes which permits awards in cases where 
no useful purpose would be served by advertising may not be resorted to where 
the original specifications are'so altered as to make the amount of change to 
be expected in bid prices conjectural. 

The Government’s need for uniformity in the procurement of an item to be 
produced after a model had been accepted and in the procurement of additional 
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quantities, which were advertised under a separate invitation, is not a sufficient 
basis for determining that the contractor who produced an acceptable model, 
which differed materially and improved on the specifications, is the sole source 
of supply and for dispensing with the requirement for readvertising for addi- 
tional quantities after the design and performance requirements were definitely 
established. 

To the Secretary of Commerce, February 14, 1958: 

By letters dated October 8 and December 5, 1957, the Assistant 
Secretary forwarded certain information and material in connection 
with a protest filed by Kaar Engineering Corporation against the 
action of the Civil Aeronautics Administration in amending contract 
No. Cca-32022 with the Westinghouse Electric Corporation to provide 
for the additional procurement of 804 VHF ground-air transmitters. 

The record presently before us indicates that contract No. Cca- 
32022 was executed on September 13, 1956, pursuant to bids sub- 
mitted under Invitation No. 6784. Under Schedule I of this Invita- 
tion unit bids were requested on quantities of 200, 600, 900 and 1,200, 
50-watt amplitude, VHF ground-air transmitter. Amendment No. 1, 
dated July 13, 1956, to Invitation No. 6784 requested additional bids 
on quantities of 1,800 and 2,500. However, the Government’s right to 
avail itself of prices quoted under any of these optional quantity bids 
was limited by the language of Schedule IT as follows: 


ADDITIONAL ORDERS: Unless otherwise stated by the bidder in his pro- 
posal he hereby grants to the Government the right and option to place addi- 
tional orders for quantities of any item contained in this invitation within the 
maximum quantities specified during a period of 60 days from and including the 
effective date of notice to proceed on the original order. * * * 


The contractor was notified to proceed, effective October 6, 1956, 
with an initial order of 1,727 transmitters and 173 sets of spare parts. 
By amendment No. 2 dated February 26, 1957, the total quantity 
ordered was raised to 1,748 transmitters, the 60-day time limit on ad- 
ditional orders having been previously extended to February 28. 

Article XV of the specifications required an engineering model to 
be submitted for inspection, tests, and approval within 154 calendar 
days after receipt of notice to proceed, with deliveries at the rate of 
35 units per week starting within 60 calendar days after approval of 
the engineering model. Although various amendments to the specifi- 
cations were made by Modification No. 3, dated May 14, 1957, at least 
some of which would appear to facilitate the contractor’s production 
of an acceptable engineering model under the specifications, no such 
model had been produced as of June 18, 1957, which was more than 
100 days after it was required under Article XV of the specifications. 

Invitation No. 7115, requesting bids on additional quantities of 700, 
900, 1,200 and 1,500 “Transmitters, VHF, 50 watts,” was issued on 
June 18, 1957. The specifications applicable to-Invitation No. 7115 
were similar to, but not identical with, either the original or amended 
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specifications applicable to contract No. Cca-32022. Bids under this 
invitation were opened on July 9, 1957, and the low bid, based on 
compliance with the specifications as advertised, was submitted by 
Westinghouse Electric Corporation. 

The records you have forwarded to us indicate that prior to August 
2, 1957, Westinghouse Electric Corporation submitted under its con- 
tract of September 13, 1956, three engineering models, none of which 
was accepted. The exact date on which the fourth model was sub- 
mitted to the Administration is not shown by the record submitted ; 
however, on August 2, 1957, the contractor submitted two letters 
outlining proposed changes and actions in connection with the pro- 
duction of the 1,748 VHF transmitters it was obligated to furnish 
under contract No. Cca-32022. Modification No. 4 to the contract 
was issued on August 12, 1957. This modification effects thirty sep- 
arate changes “in the contract specification requirements applicable 
to the 1748 VHF, 50-watt, ground-air, transmitters covered by the 
subject contract as well as all additional transmitters subsequently 
ordered thereunder * * *,” and your letter dated September 5, 1957, 
advises that the contractor’s fourth engineering model now meets 
the contract specifications as amended by Modification No. 4. 

Modification No. 5 to contract No. Cca-82022 was executed on 
October 11, 1957, and provided for “an additional 804 transmitters 
and 80 sets of spare parts, conforming to the requirements of specifi- 
cation No. CAA-R-1063 dated May 1, 1956, as amended previously 
and modified herein * * *.” The modification also recites the prior 
issuance of Invitation No. 7115, the submission of the low bid there- 
under by Westinghouse Electric Corporation, and the administrative 
determination that it would be “in the best interest of the Government 
to combine these requirements with those covered by contract 
Cca-32022 in order to maintain a continuity of production and in 
order to provide for accelerated delivery.” It is our understanding 
from your letters and the material submitted therewith that your 
determination to combine requirements under contract No. Cca-32022 
in order to maintain a continuity of production and provide for 
accelerated delivery was influenced by advice from the contractor 
that, in the event it received the order for an additional 804 units 
under Invitation No. 7115, production could be scheduled at 125 units 
per week beginning during December of 1957, but, in the absence 
of an order for the additional 804 units, the maximum delivery rate 
for which the contractor could afford to staff would be 75 to 80 units 
per week. Be that as it may, the effect of Modification No. 5 was to 
award the additional 804 units contemplated by Invitation No. 7115 
to Westinghouse Electric Corporation, under specifications which 
were amended by the changes incorporated into Modification No. 4 
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to contract No. Cca-32022. That such amendments were material to 
the question of compliance with competitive bidding procedures is 
adequately established by your advice that specific cost increases and 
decreases resulted to the contractor from the amendments and that 
it would be impossible to estimate the bid prices which the remaining 
bidders would have submitted had they been afforded an opportunity 
to bid on the specifications as amended. 

The rule that an award under an advertised procurement must be 
made upon the same specifications that were offered to all bidders is 
settled. 38 Op. Atty. Gen. 555; 11 Comp. Gen. 220; 16 td. 21; 17 id. 
409. The record before us leaves no doubt that the specifications 
under which Westinghouse Electric Corporation was awarded the 
additional] 804 transmitters under contract No. Cca-32022, as amended 
by Modification No. 4, are not the same specifications which were 
offered to all bidders under Invitation No. 7115. It is therefore clear 
that the award of a separate contract to Westinghouse under that 
invitation would not have complied with the advertising requirements 
of R. S. 3709, 41 U. S. C. 5. This principle is well stated in the 
case of Diamond v. City of Mankato, 89 Minn. 48, 61 LRA 448, 451, 
where the court said: 

* * © The law is well settled that where, as in this case, municipal authorities 
can only let a contract for public work to the lowest responsible bidder, the 
proposals and specifications therefor must be so framed as to permit free and 
full competition. Nor can they enter into a contract with the best bidder 
containing substantial provisions beneficial to him, not included in or con- 
templated in the terms and specifications upon which bids were invited. The 


contract must be the contract offered to the léWest responsible bidder by 
advertisement. * * * 


We see no sound basis upon which it may be contended that the 
execution of a modification, incorporating such amended specifica- 
tions, to an existing contract with the low bidder would comply with 
the statutory requirement. No competitive bids would have been 
solicited or received upon the amended specifications in either case, 
and the decisions of this Office have consistently held that purchases 
in excess of the amount stipulated in the original contract should be 
separately contracted for, after advertising, notwithstanding the 
probability of the excess quantity being obtainable under the original 
contract at a lesser price. 11 Comp. Gen. 183; 15 id. 954; 19 id. 980. 
Nor does an administrative conclusion that a particular firm would 
have an advantage in bidding by reason of its association with the 
origina] production of an item justify award of a contract to such 
firm without advertising for bids. 18 Comp. Gen. 579, 23 id. 395. 
To the same effect are decisions of this Office holding that an existing 
contract may not be expanded so as to include additional work of 
any considerable magnitude without advertising, unless it clearly ap- 
pears that it is such an inseparable part of the original work as to 








528 DECISIONS OF THE COMPTROLLER GENPRAL (87 


render it reasonably impossible of performance by other than the 
original contractor. 5 Comp. Gen. 508; id. 642; 14 id. 466; 15 id. 
573 ; 17 id. 427 ; 19 id. 662 ; 30 id. 34. 

With respect to the contention that a readvertisement for bids under 
specifications which included the changes incorporated by Modifica- 
tion No. 4 would have served no useful purpose because of the spread 
in prices between the Westinghouse bid and that submitted by the 
second lowest responsible bidder, we are of the opinion that the ex- 
ception .to the advertising statutes upon which this contention is 
based has no application where, as here, the original specifications are 
altered in such manner as to make the amount of change to be expected 
in bid prices conjectural. Nor are we able to agree that the Govern- 
ment’s need for uniformity in the transmitters to be procured from 
Westinghouse under contract No. 32022 and those contemplated under 
IFB 7115 constituted Westinghouse a sole source of these transmitters 
once its engineering model was accepted While we understand that 
it is the policy of the Administration to draw specifications on articles 
of this type in as general and unrestrictive a manner as possible in 
order to take advantage of such improvements and new ideas as the 
industry may advance, and that it would have been, for all practical 
purposes, impossible for any other manufacturer to have duplicated 
the Westinghouse model from such general specifications, we see no 
justification for adherence to such policy after design and perform- 
ance requirements are frozen. The rule is well settled that specifica- 
tions must be drawn with sufficient definiteness to permit all bidders 
to compete on the same article and it is incumbent upon your Ad- 
ministration, once your requirements are established, to submit speci- 
fications to prospective bidders which will permit full and free 
competition. 

We know, from conferences with members of your engineering 
staff, that they are firmly of the opinion that the transmitters to be 
received under the modified specifications are from a practical stand- 
point as good as, or better than, those they had envisaged when the 
original specifications were drawn up, and we do not question the 
good faith of their belief that the overall effect of the modifications 
was in the best interest of the Government from the standpoint of 
most effectively serving the actual existing needs in the most expedi- 
tious way. We cannot, however, overlook the fact that the modifica- 
tions did in fact constitute relaxations in several respects of the 
advertised specifications, both in the stated perdormance requirements 
and in the technical standards prescribed. 

In the circumstances it is our opinion that the action of your Ad- 
ministrator in executing Modification No. 5 to contract No. Cca-82022 
was in contravention of the advertising statutes. However, in view 
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of oral assurances from the Civil Aeronautics Administration that the 
transmitters presently being procured from Westinghouse under 
contract No. Cca-32022 are adequate to the needs of the safety pro- 
gram for which they were procured; that future procurement prac- 
tices will be corrected to prevent a repetition of the circumstances 
here involved ; and that a readvertisement at this time would seriously 
handicap the air safety program and would render compliance im- 
possible with the Congressionally approved schedule for such pro- 
gram, no further action by this Office in the matter is contemplated. 

The enclosures forwarded to this Office by the Civil Aeronautics 
Administration in this matter are enclosed. 


[B-134744] 


Contracts—Specifications—Lump-Sum Quotations—Fail- 
ure to Submit Unit Prices on Alternate Items— 
Responsiveness 

Under an invitation which requires a lump-sum quotation for complete per- 
formance and specifically provides that the unit prices requested on alternate 
items of work would not be considered in evaluation of the bids, but would be a 
basis for a subsequent price adjustment in event the items of work should 
be more or less than the amount of work shown on the drawings and specifica- 
tions, the unit prices are not an essential part of the bid so that failure on the 


part of two low bidders to submit a unit price on one of the alternate items 
does not make their bids nonresponsive to the invitation. 


To Grayco Builders, February 21, 1958: 

Further reference is made to your letter of January 3, 1958, protest- 
ing the award of the contract made under Invitation for Bids No. 
03-80235-58 for the construction of the United States Coast Guard 
Manhattan Base Building to be located at South Ferry, Manhattan 
Island, New York. 

The protest is based on the contention that the low bid and the 
second low bid were not responsive to the invitation since they failed 
to quote a unit price for Item (E) which covers the adjustment to be 
made in the contract price in the event the number of piles to be re- 
moved is more or less than the quantity shown on the plans, drawings, 
and specifications. 

Invitation for Bid No. 03-80235-58 was issued on November 12, 
1957, by the Third Coast Guard District, New York, New York, and 
the bids were to be publicly opened on December 16, 1957. Item 1 
requested lump-sum bids for furnishing all labor, equipment, and 
materials and performing all work for the construction of a reinforced 
concrete and brick-faced air conditioned three-story building in strict 
accordance with attached specifications, schedules, and drawings. The 
invitation also requested quotations on several items of alternate work, 
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A-1 through A-10. The invitation further requested bidders to quote 
unit prices on four items (A through D) of work to be used as the 
basis of computation for adjustment of the contract price if the work 
should be more or less than the amount of work shown on the plans, 
drawings, and specifications, and upon which the contract price was 
based. The place for bidders to show the unit prices for the four 
items was on page 1 of the bid form (Standard Form 21). 

Addenum No. 2 issued on December 4, 1957, in addition to other 
changes, provided for bidders to quote a fifth Unit Price, Item (E), 
which was to be used as a basis for the computation for adjustment of 
the contract price if the number of linear feet of piling removed was 
more or less than the number shown on the plans, drawings, and 
specifications. Bidders were required to add Item (E) on the first 
page of the bid form. 

Page two of the Bid Form (SF-20) informed bidders that liqui- 
dated damages for delay in completion would be assessed at the rate 
of $200 per calendar day; partial payments would be made on the 
contract; completion was required within 365 calendar days after 
date of receipt of notice to proceed; that bidders should insert quota- 
tions for all alternate items, Nos, A~-1 through A-10; and that bidders 
should insert quotations in appropriate spaces on the Bid Form (SF- 
21) for the “Unit Prices” items. With respect to the latter, bidders 
were further advised that— 

Should the amount of work of any category listed below be increased or de- 
creased due to special conditions found at the site or due to changes required 
by the Contracting Officer, the following unit prices will be the basis of computa- 
tion for adjustment of the contract price for the work which is more than or 
less than that indicated. These unit prices will not be considered in evaluating 
bids. The Contracting Officer may accept or reject any or all of the proposed unit 


prices at the time the contract is awarded, or substitute for them prices nego- 
tiated with the Contractor at that time. [Italics supplied. ] 


The invitation contained the General Provisions applicable to con- 
struction contracts, Standard Form 23-A. Article 3 entitled 
“Changes” provides that the “Contracting Officer may at any time, by 
written order, and without notice to the sureties, make changes in the 
drawings and/or specifications of this contract and within the gen- 
eral scope thereof. If such changes cause an increase or decrease in 
the amount due under this contract, or in the time required for its 
performance, an equitable adjustment shall be made and the contract 
shall be modified in writing accordingly.” 

There were 15 bids received in response to the invitation. In addi- 
tion to quoting a basic bid price (Item 1), all of the bidders submitted 
quotations on alternate Items A-1 through A-10, and Unit Price 
Items (A), (B), (C), and (D). However, eight of the fifteen bidders 
did not add Unit Price Item (E) to the first page of the bid form and 
did not submit a quotation thereon. The low basic bid in the amount 
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of $707,000 and second low basic bid in the amount of $711,000 were 
two of the eight bids which did not contain a quotation for unit price 
Item (E). Your bid quoting a basic price of $743,000 was the lowest 
bid which quoted prices on all five unit price items. 

At the time of the opening of the bids and thereafter, you pro- 
tested the consideration of any bid which failed to quote on unit 
price Item (E) on the basis that such a bid was informal and incom- 
plete. The protest was denied by the Coast Guard for the reason 
that the failure to quote a price for Item (E) did not go to the sub- 
stance of the bid since the invitation stated that the unit price items 
would not be considered in evaluation of the bids. 

Your letter of December 26 is in part as follows: 


Although we are aware that the award of the contract is not based on unit 
prices, this does not preclude the necessity of every bidder to submit such unit 
prices. In addition, the failure of a bidder to submit a unit price specifically 
called for under an addendum, can constitute a condition whereby an upset 
bid has been encouraged by the government. You can readily determine from 
the difference in unit prices submitted for this item of over 500% variation as 
compared to all other unit prices with nominal variations, just how significant 
this unit price is. 

We consider that it is the intention of the government to award contract 
to the lowest bidder, that each bidder be required to submit the same addi- 
tional information as required by the bid, in particular unit prices, and that 
once such unit prices had been recorded the low bidder be required to perform 
accordingly. We realize that when a particular unit price submitted by a low 
bidder is too far out of line to permit its application to the job, it would be 
necessary for the contracting officer to have the opportunity to negotiate such 
unit prices in the government’s interest. However, we hardly consider such 
situation applicable to this case where no unit price has been submitted. 

Therefore, the prerogative of the contracting officer to negotiate unit prices 
should not be construed as an opportunity to negotiate with a bidder who has 
not submitted any unit price for an item, and who possibly, depending on the 
outcome of such negotiation, may or may not desire the award of contract. 

The government cannot enter into negotiation with a low bidder to determine 
such a significant unit price with any conscience that it has protected the rights 
of all other bidders. It would in effect make the low bidder's bid informal, 
and at the same time be holding binding bids from all other bidders who have 
submitted all unit prices and have no opportunity to negotiate. 

The government’s right to negotiate on a unit price submitted by a low bidder 
and the award of contract on low bid and not even on unit prices is supposed 
to represent a shield to the low bidder to prevent his elimination as the low 
bidder because of a higher unit price, and to protect the government to the 
extent that the government could negotiate with such otherwise low bidder to 
receive a more equitable unit price. However, for a contractor to use such 
shield as an opportunity to negotiate such significant unit price, and if not to 
his liking be able to free himself of his base bid, would be distorting the in- 
tentions of the government. 


Under the terms of the invitation for bids, the work to be per- 
formed is that set forth on the drawings, plans, and specifications, 
and bidders were required to quote a lump-sum price for performing 
such work under Item 1, Basic Bid. In addition thereto bidders were 
requested to quote on certain alternate items and five unit price items 
to be used as a basis for adjustment of the contract price in the event 
those items of work should be more or less than the amount of such 








532 DECISIONS OF THE COMPTROLLER GENERAL [87 


work as shown on the plans, drawings, and specifications, and upon 
which the basic contract price was based. 

Only Item 1, the Basic Bid, plus any alternates that the contracting 
officer might select, form the basis for the contract to be awarded. 
The unit price items only become involved in the event a change in the 
work covered by such items is ordered by the contracting officer or 
should the actual amount of work ultimately prove to be more or less 
than specified in the basic contract. If this should occur, it would 
constitute a change and under the “Changes” article of the contract 
an equitable adjustment would be required to be made. The pur- 
pose of the unit prices was solely for the purpose of fixing before- 
hand the amount of the equitable adjustment should the quantities 
vary from those specified in the basic contract. 

Aside from the fact that the invitation specifically provided that 
the unit prices would not be considered in evaluating bids there would 
be no basis for doing so in any event since, insofar as was known at 
the time, the quantities involved were as set forth in the drawings, 
plans and specifications. Furthermore, if these unit prices were a 
material part of the bid there would be no authority for the contracting 
officer to negotiate such prices with a bidder after the opening of the 
bids as suggested in the second paragraph of your letter quoted above. 

The invitation gave the Government the right to “accept or reject 
any or all of the proposed unit prices at the time the contract is 
awarded or substitute for them prices negotiated with the Con- 
tractor.” Under this provision the Government could reject en- 
tirely the unit prices quoted by any bidder, except the basic bid, 
plus any or all alternates, and leave for future adjustment under the 
provisions of the “Changes” clause any deviation that might occur 
from the quantities specified in the basic contract. Thus, it is not 
perceived how it can be maintained that the unit prices were an es- 
sential part of the bid. Furthermore, a bidder could not by quoting 
a high unit price and by refusing to negotiate a reasonable price, 
prevent the acceptance of his basic bid as suggested by you. 

Accordingly, and since the invitation specifically provided that the 
unit price items would not be considered in the evaluation of the bids, 
we find no legal basis for objecting to the action taken by the ad- 
ministrative office in the matter. 


[B-135040] 


Contracts—Mistakes—Preaward Survey Effect—Error 
Establishment 


A preaward survey conducted at the low bidder’s plant to determine his ability 
to fulfill the contract cannot be regarded as including verification of the bid 
to preclude the subsequent establishment of an error resulting from a misprint 
in the specifications. 
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To the Secretary of the Army, February 21, 1958: 


Reference is made to a letter dated January 23, 1958, from the 
Assistant Secretary of the Army (Logistics), with enclosures, relative 
to an error alleged by Garlynn Engineering Company, San Francisco, 
California, to have been made in its bid submitted in response to 
invitation for bids No. ORD-36-038-57-M-546 issued May 7, 1957, 
by Frankford Arsenal, Philadelphia, Pennsylvania, for the manu- 
facture and furnishing of 14,012 plotting boards and 14,012 carrying 
cases. A decision is requested as to whether the resulting contract 
No. DA-36-038-ORD-20199 may be reformed so as to provide for 
an additional payment of $56,494.29. 

Bids were opened June 7, 1957, and three bids were received in the 
amounts of $249,693.44, $337,969.44 and $415.876.16, the low bid being 
submitted by Garlynn Engineering Company. The Government’s 
estimate was $701,000. A preaward survey relative to the low bidder 
was conducted by the San Francisco Ordnance District and a repre- 
sentative of Frankford Arsenal and award was made to Garlynn 
Engineering Company on June 26, 1957. It is reported that the 
contractor is proceeding with the performance of the contract. 

By letter dated July 8, 1957, the contractor alleged an error in 
its bid resulting from its misunderstanding of the finishing require- 
ments for the magnesium components. The misunderstanding was 
alleged to have arisen because of a misprint on page 10 of MIL-STD- 
194 (ORD), made a part of the drawings, specifying MIL-C-1335 
coating for magnesium surfaces, whereas it was ascertained subse- 
quently that MIL—C-13335 was required, involving the HAE process, 
which is patented. It is alleged that the said error caused difficutly 
in contacting subcontractors and in obtaining prices on which to base 
a bid and that the San Francisco Ordnance District advised “that 
they had no record of such a number nor could they advise what the 
specification would cover.” It appears that the item for coating 
magnesium surfaces was included in the bid at a price of 20 cents per 
plotting board, whereas it shoud have been at least $3.17 each as now 
requested by the contractor. 

In the contracting officer’s report dated August 27, 1957, it is stated : 

5. During the pre-award survey, the Arsenal representative specifically asked 
the bidder about the finishing requirements stressing the fact that the HAH 
process was required on the magnesium components. The bidder replied that 
he was subcontracting the finishing requirement and that his subcontractor 
recognized it as a new process specifically suited to magnesium components 
and that he apparently knew what the Government required. 

6. The Arsenal representative then examined the bidder’s cost for the as- 
sumed HAE finishing requirement and finding it to be $0.14 per unit determined 
that the process was adequately covered costwise. The Arsenal representative 
made this determination based on the fact that prior to visiting the plant of 


the Garlynn Eng. Co. he had visited the plant of G. Felsenthal & Sons, the 
second lowest bidder, and had found that Felsenthal had estimated the cost 
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of the HAD finish at $0.055 per unit and that this bidder also planned to sub- 
contract the HAD finishing requirement. 

As stated above the Arsenal representative made the determination of realistic 
pricing for the HAD finishing process as a result of comparing the two lowest 
bidders’ costs. He did not prior to his visits to the bidders’ plants ascertain 
from available sources at this Arsenal the actual cost of applying the HAE process. 


The contracting officer states further that the allegations in the con- 
tractor’s letter of July 8, 1957, are correct, and that the requested price 
adjustment is fair and reasonable. 

It is to be observed that in the list of specifications attached to the 
invitation for bids there is included “(MIL-C-13335 (1)).” In that 
connection, it is stated in the contractor’s letter of July 8, 1957, that 
on July 1, 1957, “the writer started reading our copy of the alpha- 
betical list of Army Specifications, line by line, and finally found 
specification numbered MIL-—C-13335 covering coatings for mag- 
nesium.” However, as stated above, MIL—C-1335 is shown on page 
10 of MIL-STD-194 (ORD), Table VIII “Treatment and finishes 
for magnesium surfaces.” 

Under the circumstances, it may be regarded as satisfactorily 
established that Garlynn Engineering Company made a bona fide 
error in its bid as alleged and explained by it. The referred-to 
misprint in MIL-STD-194 (ORD) was conducive to error and com- 
pels the conclusion that the Government contributed to the error. 
Also, because of the great disparity between its bid and the other bids 
received and the inordinate disparity between the low bid and the 
Government’s estimate, it seems evident that a reasonably complete 
verification of the bid should have been made before making the 
award, such verification to be based on accurate and complete infor- 
mation as to the requirements of the invitation. 

The preaward survey apparently contemplated only a determina- 
tion as to the ability of the bidder to fulfill the contract and cannot 
be regarded as including verification of the bid. Furthermore, the 
representatives of the Government who conferred with the bidder 
were unable to furnish accurate information as to the requirements 
of the invitation and apparently confirmed the bidder’s erroneous 
belief that its bid was based on proper information. 

In view of the foregoing, the contract may be modified so as to 
permit payment of an additional amount of $56,494.29 as requested. 
With this modification the contract price will still be well below the 
second low bid. A reference to this decision should be made on the 
contract. 

The papers, with the exception of a copy of the contracting officer’s 
report dated August 27, 1957, are returned herewith. 
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[.B-129587] 


Transportation — Overpayments—Deduction Reclaims — 


Burden of Proof 


In reclaiming a deduction from a freight charge payment on the basis that the 
shipment moved in special van trailers and that the nature of the cargo and 
the vehicle necessitated payment of an extra premium for insurance, the carrier 
must prove the lawfulness of the claimed charge, and in the absence of evidence 
of the cargo liabiljty insurance for each load of freight and the special equipment 
used for each particular shipment, the claim may not be allowed. 


— Carting, Storage and Contracting Co., Inc., February 25, 

Reference is made to your letters of September 4, 1957, and Jan- 
uary 14, 1958, concerning your claims for refund of $555.20 which 
was deducted from your bills 513 A-514 A and 16158 for overpay- 
ments arising out of the transportation of Government property from 
Eatontown, New Jersey, to Rome, New York, under Government 
bills of lading WV-1893113 and WV-1893116, during July 1951. 
Government claims for overcharges now totaling $6,023.22 still re- 
main outstanding on similar movements and, therefore, we will con- 
sider the entire matter in this decision. An amended certificate show- 
ing the current indebtedness will be issued. 

You claimed and were paid for the involved services on the basis 
of a rate of $2.80 per 100 pounds, minimum weight 8,000 pounds, 
named in your U. S. Government Quotation No. 1. It appears that 
in only one of the disputed instances a shipment weighed as little 
as 8,700 pounds and that in most instances the weight was substan- 
tially in excess of 10,000 pounds. In our audit we determined that 
the charges were properly assessable on the basis of a rate of 80 cents 
per 100 pounds, minimum weight 24,000 pounds, named in your U. S. 
Government Quotation No. 2. You assert that Quotation No. 1 is 
applicable since the shipment moved in “special van trailers” which, 
because of the nature of the merchandise transported and the vehicle 
used, required you to pay anextra premium for their insurance. Your 
attorney has submitted affidavits from your employees in an effort 
to substantiate these contentions. 

Quotations Nos. 1 and 2 were both in effect on and after December 
8, 1950, and covered the movement of a wide variety of Government 
property, ranging from electronic and scientific equipment to office 
furniture, machines, and records. These quotations are similar ex- 
cept that (1) rates and minimum weights differ; (2) Quotation No. 
1 does not specify the type of equipment upon which the quoted rate 
is conditioned, whereas Quotation No. 2 is applicable where shipments 
are made in “regular type trailers including flatbeds and low bed 
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trailers;” and (3) Quotation No. 1 specifies a cargo liability limit of 
$100,000 while Quotation No. 2 specifies a limit of $25,000. 

The General Accounting Office, in the discharge of the duty im- 
posed upon it by the Budget and Accounting Act of 1921, 31 U.S. C. 
71, is required to question or disapprove that part of a payment to 
a carrier which is found to be in excess of that properly due on the 
basis of the applicable tariffs or special quotations and which is not 
supported by essential documentary evidence establishing a proper 
obligation of the United States. See Longwill v. United States, 
17 C. Cls. 288, 291; and Charles v. United States, 19 C. Cls. 316, 319. 
Your transportation bills for the services involved were paid upon 
presentation, but the right was reserved to the Government to deduct 
the amount of any overpayment from any amount subsequently found 
to be due you, under authority of section 322 of the Transportation 
Act of 1940, 49 U. S. C. 66. The Supreme Court of the United States 
has recently held that the burden of proof continues to remain with 
the carrier to establish the lawfulness of its charges after deduction 
has been made under section 322. New York, N. H. & H. R. Co. v. 
United States, 355 U. S. 253. Therefore, in this case, our duty is 
to decide whether appropriated funds are properly available for pay- 
ment of the claimed charges on the basis of the evidence which you 
have presented. 

When we first audited your bills we found that although the Gov- 
ernment bills of lading involved referred to your Quotation No. 1 
there was no apparent reason why Quotation No. 2 should not be 
applied as the proper basis for the assessable charges. Therefore, 
General Accounting Office Notices of Overpayment (Forms 1003) 
were issued on the basis of Quotation No. 2. You protested our ac- 
tion and explained that Quotation No. 1 covered the transportation of 
material of a highly secretive nature necessitating the use of special] 
vans, and in many instances traveled under armed guard. You also 
stated that the equipment moving under Quotation No. 1 could only 
be moved at speeds not exceeding 25 miles an hour, and the utmost 
care had to be employed so as not to cause excessive shock due to 
road conditions. You asserted that the loads were kept light, well 
padded and braced, and also necessitated excessive insurance limits of 
$100,000 a load which required you to pay additional premiums to 
cover the excessive limits. 

The administrative office has reported that no speed limits were 
ordered or required to be observed, and that some of the shipments 
about which we had inquired, could have been moved in regular type 
trailers. In order to verify your statement as to the insurance ob- 
tained we requested a photostatic copy of each special $100,000 cargo 
liability insurance certificate that was to be issued for each load of 
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freight in accordance with Quotation No. 1. We received from you a 
photostatic copy of a policy issued by American Eagle Fire Insur- 
ance Company which applied generally to all Government shipments 
and limited liability to $75,000, together with what appears to be an 
acounts receivable ledger sheet which listed most of the bill numbers 
involved in the movement with the word “special” shown in the 
“credits” column. This policy does not meet the $100,000 liability 
requirement of Quotation No. 1, and the ledger sheet, on its face, does 
not appear to be connected in any way with liability insurance. We 
also furnished you a list of the involved bills of lading showing the 
freight classification descriptions and the weight of the shipments 
concerned, and requested that you return a copy of the list showing 
as to the separate bills of lading, the number of pieces and the total 
scaled weight loaded on each vehicle, stating whether it was a padded 
van, a flat-bed trailer, or an ordinary cargo trailer, and the identify- 
ing number, if any. Although we have made this request twice, you 
have neither furnished us such a list nor an explanation as to why 
such a list could not be furnished. 

In the affidavits which you submitted, the truck drivers handling 
the involved shipments state that the “shipments were accomplished 
and carried out” by the drivers “according to U. S. Government Quo- 
tation No. 1, which required the use in all such cases of special Van 
Trailers.” However, Quotation No. 1 does not require the use of spe- 
cial van trailers. In any event, we are not informed of such features 
of each trailer used on each particular shipment covered by the in- 
voice numbers identified in the affidavits as would distinguish these 
trailers from those ordinarily employed in the transportation of the 
articles described on the bills of lading so as to justify a rate in excess 
of that authorized in Quotation No. 2. 

Your office manager and bookkeeper states in his affidavit that a 
ledger kept by him shows that after each voucher number appears the 
word “Special,” which is said to mean that a higher premium of in- 
surance was required by and paid to the insurance company, and that 
he has in his possession the records of the insurance company and the 
insurance policy which support his statement. If this affidavit is 
based on the same insurance policy and ledger sheet of which you 
furnished us copies previously, we do not consider this evidence as 
supporting your claim that you fulfilled the provision of Quotation 
No. 1 requiring cargo liability insurance of $100,000 “named peril 
with special certificate with each load,” for the reasons previously 
stated. 

Thus, there is still lacking in this record sufficient documentary evi- 
dence to sustain your burden of proving the lawfulness of the charges 
originally paid on the basis of Quotation No. 1. We would not be 
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justified in recognizing the validity of such payments, although it may 
be noted that in addition to the other information mentioned above as 
possibly contributing to the clarification of the doubt now present it 
would be helpful for purposes of comparison and evaluation, if we 
were provided with references to specific movements, identified by all 
pertinent detail, for which you actually billed and collected charges 
computed on the basis of Quotation No. 2. 

Under the circumstances, your claims for refund of $555.20 on bills 
513 A, 514A and 16518 must be disallowed, and refund should be 
made promptly of the other overpayments reported to you to avoid 
recovery by other means. 


[B-134889] 


Military Personnel—Retired Pay—Subsequent National 
Guard Appointment In Higher Grade—Grayson Case 

An Army colonel who, after placement on the retired list on December 31, 1952, 
was appointed brigadier general in the National Guard of the United States and 
subsequently promoted to major general but who was not ordered to active duty 
by the Federal Government and did not serve on active duty in either of the 
higher grades does not meet the requirements in 10 U. S. C. 3963 (a) for ad- 
vancement to the grade of brigadier general or major general on the retired list, 
nor does he come within the scope of 10 U. 8. C. 1005 (subsequently repealed) 
applicable to officers who are retired while serving on active duty in higher 
temporary grades. 


Any retired pay case considered similar to the Grayson case (Grayson v. United 
States, C. Cls. No. 248-54), which was baséd on the particular facts relating to 
this member’s military status, should be submitted for advance decision for 
consideration separately on the individual merits of each case. 


To Lieutenant Colonel N. P. Hanna, Department of the Army, Feb- 
ruary 25, 1958: 

The Office Chief of Finance, Department of the Army, forwarded 
with endorsement dated January 13, 1958, your letter of January 2, 
1958, and enclosures, including a voucher presented to you for pay- 
ment stated in favor of Colonel Harold A. Doherty, O-14642, U. S. 
Army, retired, for additional retired pay for the period from January 
13, 1957, to November 30, 1957, inclusive. 

Colonel Doherty was placed on the retired list of the Army on De- 
cember 31, 1952, pursuant to the provisions of section 1243, Revised 
Statutes (10 U. S. C. 948, 1952 Ed.), authorizing retirement, upon an 
officer’s own application, in the discretion of the President, after 30 
years’ service. He was appointed Adjutant General, Indiana National 
Guard, effective January 12, 1953. He became a reserve commissioned 
officer in the Army of the United States (National Guard of the United 
States) May 28, 1953, in the grade of brigadier general and he was 
promoted to the grade of major general in the National Guard of the 
United States effective April 10, 1956. His term of office as Adjutant 
General, Indiana National Guard, expired January 12, 1957, and his 


ere 
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appointment as major general in the National Guard of the United 
States was terminated as of that same date. 

Colonel Doherty claims the difference between the retired pay of 
a major general with over 30 years’ service and that of a colonel with 
over 30 years’ service for the period from January 13, 1957, to Novem- 
ber 30, 1957, inclusive. The claim is advanced under the provisions of 
section 203 (a), act of June 29, 1948, 62 Stat. 1085, 10 U. S. C. 1002, on 
the authority of the decision of the Court of Claims rendered March 
6, 1957, in the case of 7’homas J. Grayson v. United States, C. Cls. No. 
248-54. 

Section 203 (a) of the 1948 law provided as follows: 

Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
heretofore or hereafter retired or granted retirement pay under any provision 
of law shall be advanced on the applicable officers’ retired list to the highest 
temporary grade in which he served satisfactorily for not less than six months 
while serving on active duty, as determined by the cognizant Secretary, during 
the period September 9, 1940, to June 30, 1946, and shall receive retired pay at 
the rate prescribed by law, computed on the basis of the base and longevity pay 
which he would receive if serving on active duty in such higher grade: Pro- 


vided, That retired pay of such highest grade shall be without credit for service 
on the retired list. [Italics added.] 


Thus, section 203 (a) authorized the advancement on the applicable 
officers’ retired list of each commissioned officer whose status placed 
him within the scope of that section to the “highest temporary grade” 
in which such officer “served satisfactorily for not less than six months 
while serving on active duty, as determined by the cognizant 
Secretary.” 

The decision in the Grayson case necessarily rests on the particular 
facts peculiar to that case and which were found by the court to have 
entitled the plaintiff, Grayson, to the benefits prescribed in section 
203 (a). These pertinent and specific findings of fact in the Grayson 
case were: 

(1) Grayson was federally recognized as of September 26, 1940, 
as brigadier general, Adjutant General’s Department, Mississippi 
National Guard, 

(2) On October 15, 1940, Special Order No. 226, from Headquar- 
ters of the 4th Corps Area, ordered Grayson to “active duty” for a 
period of 12 months unless sooner relieved effective October 15, 1940, 
as brigadier general, 

(3) In the month of February 1941, Grayson was appointed briga- 
dier general, Adjutant General’s Department, National Guard of the 
United States, Army of the United States, to date from October 9, 
1940, 
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(4) Grayson served on active duty as brigadier general, Adjutant 
General’s Department, National Guard of the United States, Army 
of the United States, from February 1941 to July 25, 1942, and 

(5) The Secretary of the Army determined that Grayson had 
served satisfactorily for not less than six months while serving on 
active duty in the grade of brigadier general. 

On those facts, coupled with the liberal construction placed by the 
Court of Claims on the term “highest temporary grade” contained in 
section 203 (a), it was held that the plaintiff, Grayson, was entitled 
to compute his retired pay under the provisions of section 203 (a) on 
the basis of the grade of brigadier general. 

From the facts which have been set forth above with respect to 
Colonel Doherty’s military status during the period from January 
12, 1953, to January 12, 1957, it is reasonably established that he was 
federally recognized as brigadier general, Indiana National Guard, 
and that he was appointed brigadier general and thereafter promoted 
to the grade of major general in the National Guard of the United 
States, Army of the United States. However, it is not established 
that Colonel Doherty was ordered by the Federal Government to ac- 
tive duty in the grade of brigadier general, or as a major general, in 
the National Guard of the United States, Army of the United States 
(compare item (2) above in the Grayson case) ; that he served on 
active duty under competent Federal orders in the grade of brigadier 
general, or major general, National Guard of the United States, 
Army of the United States (item (4) above in the Grayson case), or 
that the Secretary of the Army has made a determination that Colonel 
Doherty served satisfactorily for not less than 6 months while serving 
on active duty in the grade of brigadier general or major general 
(compare item (5) above in the Grayson case). 

The pertinent provisions of section 203 (a) of the 1948 law—as 
amended by Public Law 547, 84th Congress, May 31, 1956, 70 Stat. 
222, deleting the phrase “during the period September 9, 1940, to 
June 30, 1946,”—were replaced by section 3963 (a), Title 10, U. S. 
Code, act of August 10, 1956, 70A Stat. 230, 231. A commissioned 
officer within the scope of section 3963 (a) of the 1956 act is entitled 
to a retired grade equal to the “highest temporary grade” in the 
Army in which he “served on active duty satisfactorily” as deter- 
mined by the Secretary of the Army “for not less than six months.” 
The term “active duty” is defined in section 101 (22), Title 10, and 
in section 101 (11), Title 32, U. S. Code, 70A Stat. 5, 597, respectively, 
as “full-time duty in the active military service of the United States.” 
The definition says that “active duty” includes “duty on the active 
list, full-time training duty, annual training duty, and attendance, 
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while in the active military service, at a school designated as a serv- 
ice school by law or by the Secretary of the military department 
concerned.” 

It is our view that Colonel Doherty’s status with respect to the 
provisions of former section 203 (a) of the 1948 law differs ma- 
terially from that of the plaintiff, Grayson, as found by the court in 
the decision of March 6, 1957. Also, it seems apparent that Colonel 
Doherty’s status does not meet the requirements prescribed in 10 
U. S. C. 3963 (a), 70A Stat. 230, 231, for advancement under au- 
thority of those statutory provisions to the grade of brigadier general 
or major general on the retired list. 

It is noted that Colonel Doherty makes specific reference in his 
letter (contained in the file) to section 203 (f) of the 1948 law, 62 
Stat. 1086, 10 U. S. C. 1005, apparently in the belief that his retired 
status may come within the scope of those statutory provisions. Sec- 
tion 203 (f)—repealed by section 4 (b), act of May 31, 1956, 70 Stat. 
222—provided as follows: 

Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
retired or granted retirement pay under any provision of law on or after Au- 
gust 7, 1947, but not later than January 1, 1957, while serving on active duty in 
a temporary grade not higher than that of major general shall be advanced on 
the applicable officers’ retired list to such grade, and shall receive retired or re- 
tirement pay at the rate prescribed by law, computed on the basis of the base 
and longevity pay which he would receive if serving on active duty in such 
higher grade: Provided, That computation on the basis of pay of such highest 
grade shall be made without benefit of longevity credit for retired list service. 
No officer shall be ordered to active duty or promoted to any higher temporary 


grade solely for the purpose of entitling him to retirement in advanced grade 
pursuant to this subsection. [Italics supplied.] 


As stated above, Colonel Doherty was retired on December 31, 
1952, while serving in the grade of colonel, Regular Army. Hence, 
he was not retired “while serving on active duty” in the “temporary 
grade” of major general, and consequently the provisions of former 
section 203 (f) do not have any application in his case. 

The voucher and supporting papers will be retained in this Office. 

It will be noted, as above pointed out, that the decision in the 
Grayson case is rested on the particular facts peculiar to that case. 
Therefore, a reply will not be made on your request to be advised as 
to the applicability of the Grayson decision to other “similar cases,” 
it appearing to be desirable from every standpoint that any such 
case which may arise be considered separately and on its-own merits. 
Accordingly, any case considered to be “similar” to the Grayson case 
should be submitted for an advance decision concerning the propriety 
of payment. 
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[B-135111] 


Sales—Delivery Shortages—Withdrawal of Material— 
Notice 

Where a bidder submitted the high bid for the purchase of surplus property 
without knowledge that the Government had issued an amendment to the invita- 
tion advising bidders that some of the equipment which had been described in 
detail in the invitation had been withdrawn from the sale and the facts with 
respect to the distribution of the amendment do not establish that a copy was 


properly addressed and actually mailed to the bidder, no contract was effected, 
and refund of the purchase price should be made. 


To the Secretary of the Navy, February 25, 1958: 


Reference is made to a letter dated January 31, 1958, file R11.2-L8- 
L8-NT4-3, from the Assistant Chief for Purchasing, Bureau of Sup- 
plies and Accounts, requesting a decision as to the action to be 
taken relative to an error which Wimbish Aviation, Greensboro, 
North Carolina, alleges was made in its bid on which contract No. 
N189s-27047A (s) is based. 

Under Lot 3778 of Sales Invitation No. B-52-58-189, the Naval 
Supply Center, Norfolk, Virginia, requested bids—to be opened on 
October 9, 1957—on a Martin aircraft, Model PBM-5G. The body of 
the description contained the statement that “the following radio 
gear is installed: ARN-6, APR-15, ART-13, APN-1 and ARC-5. 
This gear was in operating condition when received.” 

Subsequent to the release of the sales invitation to the general 
public, the Bureau of Aeronautics advised the Commanding Officer at 
the Supply Center by dispatch and confirmed by speedletter, dated 
September 20, 1957, that radio gear ART-13 and ARN-6 should be 
removed in compliance with BUAER 282156Z. This action was ef- 
fected by the Naval Air Station and on September 23, 1957, the sales 
invitation was amended by a memorandum mailed to all bidders that 
these items had been withdrawn. 

Bids were opened on October 9, 1957, and award was made to the 
high bidder, Wimbish Aviation, at $3,655.55. The three other bids 
received were: $2,811.89, $1,979.51, and $25. Full payment was 
remitted by letter from the claimant on October 21, 1957, at which time 
he advised that he would personally call at the Naval Supply Center 
to make arrangements for removal of the aircraft. On December 3, 
1957, Mr. Wimbish visited the contracting officer and advised him 
that he had not received the amendment notifying him of the with- 
drawal of the two items of radio gear, nor was he aware at the time 
of bidding that these items were not to be included at time of de- 
livery. By notarized letter of December 13, 1957, the bidder related 
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in full his lack of knowledge of the withdrawal of these items and 
stated that the amendment advising bidders of this fact was never 
received by him. 

Since the two items of radio equipment were a part of the airplane 
when the invitation was issued, the description contained in the in- 
vitation was correct so fsr as these items were concerned. There 
is not involved here then any question concerning the application of 
the disclaimer-of-warranty and inspection clauses of the invitation. 
Rather the issue presented is whether a contract resulted from the 
action of the parties. In order to determine this, it is first necessary 
to establish whether the bidder received the amendment or, in the 
absence of such proof, to determine whether sufficient facts exist to 
raise a presumption that the amendment was received. 

In Rosenthal v. Walker, 111 U. S. 185, 193, it was said: “The rule 
is well settled that if a letter properly directed is proved to have been 
either put into the post office, or delivered to the postman, ‘it is pre- 
sumed, from the known course of business in the Post Office Depart- 
ment, that it reached its destination at the regular time, and was 
received by the person to whom it was addressed.” In order to raise 
this presumption of fact it is first necessary to show that the letter 
was properly addressed and deposited in the mail. Lrnst Henry 
Schultz, Jr., et al. v. United States, 132 C. Cls. 618, 621. 

The contracting officer states that the notice of amendment was 
mailed to all bidders who received the sales invitation. He further 
states: 

* * * These envelopes are mechanically run off by an addressograph machine 
which is in good operating condition, however it is certainly possible that this 
particular plate did not reproduce, in which event no envelope would have been 
addressed to Wimbish Aviation, and the amendment would of course not have 
been mailed the claimant. This office has at infrequent intervals received com- 
plaints from other bidders indicating that amendment notices had not been 
received, however from the tremendous volume of catalogs and amendments 
mechanically addressed and released for mailing from this Center, is (sic) is 
reasonable to expect a certain margin of errors. In this particular instance it is 
impossible to state that an amendment notifying the claimant was actually 
mailed, and he has furnished a notarized affidavit indicating that it was not 
received. [Italics supplied.] 

In our opinion the facts thus reported are not sufficient to establish 
that the amendment was properly addressed and mailed to the con- 
tractor. Accordingly, and since the aircraft is still on Government 
property, the contractor may have the contract canceled without 
liability and may be refunded his purchase price on the basis that he 
placed his bid in good faith without knowledge of the Government’s 
action in removing the necessary radio gear. 

A reference to this decision should be made on the contract. 
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[B-131078] 


Contracts — Subcontractor’s Qualifications — Contracting 
Officer Approval 

A contract condition which would preclude subcontracting, except subject to 
determination and approval by the contracting officer of the subcontractor’s 
qualifications to perform the work in a capable and responsible manner, is per- 
missible under the competitive procurement system to protect the Government 


fron: unscrupulous subcontractors, provided that the condition is stated in the 
invitation. 


To the Secretary of the Army, February 26, 1958: 


In letter of September 30, 1957, the Assistant Secretary of the Army 
(Logistics) requested our assistance in developing an acceptable and 
workable procedure to protect the Government from unscrupulous 
subcontractors. We were told, in part, that, in view of the fact that 
certain clothing manufacturers have engaged in fradudulent and crim- 
inal practices, such as the misappropriation of Government-furnished 
materials, bribery of Government employees, submission of false re- 
ports and false claims, substitution of inferior items for those pre- 
viously approved by Government inspectors, and deliberate, fraudulent 
submission of substandard items, it is felt that the Government is not 
fully protected merely by denying the offending firms contracts, but 
that it must establish bid and contract conditions which will preclude 
them from participation in the performance of contracts as subcon- 
tractors for end item or major component manufacture. 

The General Accounting Office has always been deeply concerned 
with conditions which operate as restrictions upon the competitive 
procurement system: As a general rule, its position has been that, to 
give effect to section 3709, Revised Statutes, 41 U. S. C. 5 (see, also, 
10 U.S. C. 2305 (b) and 41 U. S. C. 253 (b) ), all bids should be re- 
ceived and given consideration on an equal basis. At the same time, it 
has recognized that there might be instances in which a lack of re- 
sponsibility would be so evident that a particular bidder properly 
could be placed in a status (variously denominated suspension, de- 
barment, or ineligibility) and denied awards over a reasonable pe- 
riod of time after detailed notice, etc. (to enable it to correct objection- 
able conditions). 14 Comp. Gen. 313 (1934). 

Originally, it was believed necessary to take the rather stern view 
that prior unsatisfactory service or irregularity in performance was 
not a valid reason for subsequent refusal to consider bids. It was felt 
that the Government would be fully protected by bid and perform- 
ance bonds that could be required. However, in recent years, more 
extensive and complicated procurements have resulted in more definite 
and specialized administrative needs. The development can be meas- 
ured best, perhaps, by the approach taken in the last ten or fifteen 
years to the entire question of restrictive qualifications. It has been 
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recognized generally that establishment of the qualifications of bidders 
is a function primarily of the administrative office, and that the wide 
degree of discretion involved should not be questioned in the absence of 
a clear showing of bad faith or lack of a reasonable factual basis. 
35 Comp. Gen. 167; 36 Comp. Gen. 649. Also, it has been recognized 
generally that reasonable qualifications encompass areas not only of 
financial responsibility but of “judgment, skill, integrity, and fitness 
and ability to perform.” 26 Comp. Gen. 676; 28 Comp. Gen. 662; 
30 Comp. Gen. 235. Experience or past performance (upon which 
the ineligibility status is predicated) usually is accepted, perhaps not 
as a distinct qualification, but as a measure in evaluating basic qualifi- 
cations of capability and responsibility. Thus, we approved rejection 
of a low bid for equipment of a design as yet untested (34 Comp. Gen. 
227) and agreed to conditions for motion picture services requiring 
an individual with experience and past performance demonstrating 
ability of a needed degree (20 Comp. Gen. 862). 21 Comp. Gen. 56; 
26 Comp. Gen. 676; 34 Comp. Gen. 86;.35 Comp. Gen. 411. In 35 
Comp. Gen. 161, it was agreed that an experience qualification has 
been found to be more important in obtaining services (which could 
include manufacturing of clothing from Government-furnished ma- 
terials) than it is in obtaining supplies, since rejection of substandard 
performance, if encountered, results in greater disruption of business 
and is less readily corrected or replaced. 

The problem has been consistently dealt with by trying to keep the 
channels of competition open. This has involved an increasing need 
to reconcile the restrictions of qualifications necessary to meet detailed 
agency requirements with the overall responsibility of seeing that ex- 
clusions from competition for contracts are reasonable. With respect 
to the exclusion of persons placed in a status of ineligibility to receive 
awards, however, some unresolved problems exist in the area where 
this status is imposed administratively without authorizing or govern- 
ing legislation. Statutory debarments are three in number—Davis- 
Bacon Act, 40 U. S. C. 276a, Walsh-Healey Act, 41 U. S. C. 35, and 
the Buy American Act, 41 U.S. C. 10c (there also is a sort of hybrid 
under section 512 of the National Housing Act, 12 U. S. C. 1731a). 
Administrative debarments (employing the term broadly to cover the 
status of exclusion) originally were carefully reviewed here. In re- 
cent years such a review largely has been abandoned in favor of more 
autonomous administrative action, although protests by dissatisfied 
bidders are given careful consideration to see that bidders are treated 
fairly and the Government receives the benefits contemplated by the 
applicable procurement statutes which require, either expressly or im- 
pliedly, that award be made to that responsible bidder whose bid con- 
forms to the invitation specifications and will be most advantageous 
to the Government. 


468020 O-58—37 
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The matter of subcontractors’ qualifications has received considera- 
tion. While statutory debarment ordinarily does not, per se, preclude 
legitimate subcontracting with contractors doing business with the 
United States, the propriety of limiting by contract condition the 
use of subcontractors to those having qualifications, including ex- 
perience, etc., of a necessary order has been recognized. 87 Comp. 
Gen. 196. 

It seems clear, therefore, that the situation confronting the Army 
is not new in its essentials and that the problems it presents may be 
sympathetically considered within the framework of more or less 
established and desirable precedents. That is to say, the proper use 
of administrative procurement controls which proclude performance 
by incapable or irresponsible persons, whether as prime contractors or 
as subcontractors, even though restrictive of competition to that 
extent, is not inconsistent with the functioning or objectives of the 
competitive procurement system, and is in order under our decisions. 

The least complicated way of achieving the desired procurement 
control would appear to be a simple contract condition (to which 
special attention should be called in invitations) that no portion of 
the work be sublet, except subject to determination and approval by 
the contracting officer of a proposed subcontractor’s qualifications 
to perform the work in a capable and responsible manner. The same 
standards then could be applied in asceriaining the fitness of a sub- 
contractor as were observed in determining the fitness of the prime 
contractor. Such a condition not only would result in clear and 
definite obligations but, also, have the virtue of leaving questions re- 
lating to the propriety of debarment status, if any, for resolution as 
separate matters. Obviously, authority to make a determination of 
fitness must precede and exist independently of its exercise in any 
particular instance, and debarment situations, as indicated, often pose 
troublesome questions on an individual basis. 

From informal] discussions with members of your staff it is under- 
stood that a procurement control of this nature would be workable 
and, supplementing such other incidental conditions as may be es- 
sential and proper in instances of particular procurements, will satis- 
factorily serve the needs of your Department. 


[B-134623] 


Military Personnel—Helium-Oxygen Performance Dives— 
Incentive Pay—Requirements 


Helium-oxygen diving incentive pay is payable on the basis of actual performance 
of dives, including dives to maintain proficiency, in the absence of any specific 
periodic performance requirements in 87 U. 8. C. 235 or in the implementing 
Executive orders; and a certification to the disbursing officer that a member 
has performed helium-oxygen dives sufficient to qualify for incentive pay for 
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a particular three-month period is proper, even though the entire three months 
have not expired and provided that the member’s duty assignment on board a 
helium-oxygen equipped vessel has not been terminated. 


To the Secretary of Defense, February 26, 1958: 


Further reference is made to letter dated December 9, 1957, with 
enclosures, from the Assistant Secretary of Defense (Comptroller) 
requesting a decision on certain questions concerning the crediting 
of incentive pay for the performance of helium-oxygen diving duty. 
The questions and a discussion of the matter are set forth in Com- 
mittee Action No. 201 of the Military Pay and Allowance Committee, 
Department of Defense. 

Section 204 (a) of the Career Compensation Act of 1949, as 
amended by section 2 of the Career Incentive Act of 1955, 69 Stat. 
19, 20, 37 U. S. C. Supp. III 235 (a), authorizes, subject to such regu- 
lations as may be prescribed by the President, the payment of in- 
centive pay for the performance of certain specified hazardous duties, 
including “duty involving the use of helium-oxygen for a breathing 
mixture in the execution of deep-sea diving.” Regulations promul- 
gated pursuant to the authority of section 204 and 501 (d) of the 
Career Compensation Act of 1949, 37 U. S. C. 235 and 301 (d), are 
contained in Executive Order No, 10152, August 17, 1950, as amended 
by Executive Order No. 10618, June 28, 1955. Section 9 of the Ex- 
ecutive order, as amended, provides, in pertinent part, as follows: 

(g) The term “duty involving the use of helium-oxygen for a breathing 
mixture in the execution of deep-sea diving” shall be construed to mean the 
performance of helium-oxygen diving duty aboard helium-oxygen equipped 
vessels by members assigned to that duty. 

The following questions are presented in Military Pay and Al- 
lowance Committee Action No. 201: 


1, Is the credit of incentive pay (helium-oxygen diving) dependent upon the 
periodic performance of actual helium-oxygen dives in direct connection with an 
assignment to duty in which such dives may be required? 

2. If the foregoing question is answered in the affirmative, may a certification 
to the disbursing officer that helium-oxygen diving requirements have been 
fulfilled cover several months, including future months? 

It is stated in the discussion in Committee Action No. 201 that the 
Department of the Navy, through the issuance of the following 
regulations for the implementation of Executive Order No. 10618, 
placed upon itself what is now believed to be cumbersome and un- 
warranted procedure for the credit of helium-oxygen diving incentive 
pay—presumably such regulations were issued under the provisions 
of paragraph 12 of Executive Order No. 10152, as amended. The 
regulations in question are contained in paragraph 044117, Navy 
Comptroller Manual, and provide, in pertinent part as follows: 


b. Diving Requirements 

(1) General. Members required by competent orders to engage in the use 
of helium-oxygen for a breathing mixture in the execution of deep sea diving are 
required to perform during any three consecutive calendar months one or more 
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dives using a helium-oxygen breathing mixture from a vessel that is helium- 
oxygen equipped. In computing the period of three consecutive months, a 
fractional part of a month will be considered as a full month. 

(2) Military Operations. When military operations (including operations 
under other than combat conditions) prevent a member from meeting diving 
requirements during any three consecutive calendar months, the member may 
meet such requirements by performing two dives in the three calendar months 
immediately following the three months in which the diving requirements were 
not met. This provision permits helium-oxygen diving pay to be credited for 
any three consecutive calendar months or a lesser number of consecutive 
calendar months for which diving requirements are met; then ct the end of 
the six month period, a computation may be made of all dives performed and, 
if diving requirements have been met for the six month period, retroactive 
credit will be made for the months for which diving pay was not credited 
previously. The commanding officer’s certificate that military operations of the 
command prevented performance of required dives will accompany or be en- 
dorsed on the Military Pay Order (DD Form 114) or Order to Adjust Account 
(NavMC Form 801-SD) submitted at the end of the six month period. 


s * * . - s * 

2. SUBSTANTIATION. Credit of incentive pay (helium-oxygen diving) will 
be substantiated by a DD Form 114 or NavMC Form 801-SD containing the 
commanding officer's certificate of the following - 

1. that the member performed duty under competent orders involving 
the breathing of helium-oxygen mixture in the execution of deep sea diving. 
2. that the member performed the required dives. 
DD Form 114 or NavMC Form 801-SD will be submitted as a substantiation 
voucher at the end of each month for which a member qualifies for helium-oxygen 
diving incentive pay. 

In commenting on the above regulations, the Committee Action 
points out that the requirement for a monthly certification by the 
commanding officer that a member has met the necessary performance 
requirements prior to the credit of helium-oxygen diving incentive pay 
creates a paperwork burden; that the requirement that specific diving 
requirements be met prior to the time the incentive pay is credited de- 
lays the normal receipt of such pay which has a deleterious effect on 
the morale of the members; that the requirement of a monthly per- 
formance certificate restricts the payment of such pay to only one 
payday per month; and that when the operations of a vessel prevent 
a member from meeting actual diving requirements on a regular 
basis, the member’s incentive pay for this type of duty may be delayed 
for as much as six months. The Committee Action further states 
that the primary mission of helium-oxygen equipped vessels is for 
the rescue of submarines and the readiness of the command to per- 
form this mission is dependent on the highest state of diver training. 
It is stated that these vessels are required to perform functions in 
connection with providing services to submarines other than helium- 
oxygen diving, i. e., target services, torpedo recovery, standby services 
for submerged tests, etc. 

In support of the contention that credit of helium-oxygen diving 
incentive pay may be paid on the basis of dives performed to main- 
tain proficiency, as opposed to periodic performance of such dives, 
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there is cited Article A-4303 (1) (j), Bureau of Naval Personnel 
Manual, which reads as follows: 

(j) The term “Duty involving the use of helium-oxygen for a breathing 

mixture in the execution of deep sea diving” shall be construed to mean the 
performance of helium-oxygen diving duty, (including temporary and temporary 
additional duty) aboard helium-oxygen equipped vessels by members assigned 
to that duty. Master divers, divers first class, deep sea divers and dee): sea 
diving officers only are qualified for such assignment. The number of eniisted 
divers so assigned on any such vessel shall not exceed the total number of master 
divers, divers first class and deep sea divers authorized for that vessel by the 
Chief of Naval Personnel. Diving requirements are fulfilled when the com- 
manding officer certifies that helium-oxygen diving proficiency of all qualified 
members aboard the vessel has been maintained. This certification will be made 
quarterly and will be included in the report of a helium-oxygen diving operation 
of sufficient magnitude to merit the concurrence of the squadron and type 
commanders. The certification will list the personnel assigned to the helium- 
oxygen diving duty and will also include a brief summary of other diving 
engaged in during the quarter. Four helium-oxrygen dives over a yearly period 
averaging one dive per quarter are the minimum necessary for each man to 
maintain his’ proficiency and to satisfy these requirements. Type commanders 
will forward the reports and endorsements thereto to the U. S. Naval School, 
Deep Sea Divers for use in the training of student divers and for comparison of 
diving operations. The reports and endorsements will be maintained there for 
a minimum of 2 years for record purposes. The foregoing are the minimum 
diving requirements considered necessary for a member to maintain his pro- 
ficiency in the use of helium-oxygen. * * * [Italics supplied.] 
The minimum proficiency requirements for helium-oxygen duty cited 
above and as pointed out in the Committee Action discussion, equal 
the same total diving performance per year as those established for 
the credit of incentive pay in the Navy Comptroller Manual. The 
proficiency requirements, however, allow the performance of such 
dives throughout the year without further definite limitation as to 
the period in which the dives must be porformed. 

The term “duty involving use of helium-oxygen for a breathing 
mixture in the execution of deep-sea diving” as that term is used in 
the 1949 act, as amended, 37 U. S. C. Supp. III 235, is defined in 
section 9 (g) of Executive Order No. 10618 to mean “the performance 
of helium-oxygen diving duty aboard helium-oxygen equipped vessels 
by members assigned to that duty.” In that connection, in consider- 
ing the bill H. R. 4720, 84th Congress, 1st Session, which became the 
Career Incentive Act of 1955, 37 U. S. C. 282 note, particularly that 
part relating to the payment of incentive pay here in question, it 
was stated in Senate Report No. 125, at page 13, “They are employed 
in salvage and repair operations for the fleet. The use of helium- 
oxygen permits diving to much greater depths than with compressed 
air, consequently the hazards are markedly increased.” Unlike the 
specific periodic performance requirements in the Executive order for 
entitlement to incentive pay for duty involving aerial flights, glider 
flights and parachute jumps, there is nothing in the act or the Exeeu- 


tive order prescribing any specific diving requirements for entitle- 
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ment to incentive pay for helium-oxygen diving duty. Rather, the 
Executive order merely requires performance of helium-oxygen diving 
duty. In connection with the term “performance” as used in the 
Executive order, it is stated in Committee Action No. 201 that since 
normal ship operations require members to perform helium-oxygen 
diving and since each member assigned to such diving duty must 
perform actual dives to maintain his proficiency for continued assign- 
ment to this type of duty, the Navy believes that the terms of Execu- 
tive Order No. 10152, as amended by 10618, are fulfilled “by assign- 
ment to and performance of the duty.” We find no basis to question 
those views, if the words “performance of the duty” refer to the 
performance of dives. It is our view that both the law and Execu- 
tive order contemplate payment of incentive pay for the actual 
performance of dives. On that basis question one is answered in the 
affirmative. 

Concerning your second question, there would appear to be no 
objection to a certification that a particular member had performed 
dives sufficient to qualify for incentive pay otherwise creditable for 
the past part of a particular 3-month period and the remainder of 
that 3-month period. For example, in the case of a member assigned 
to duty on board a helium-oxygen equipped vessel on January 1, 1958, 
and who performs a helium-oxygen dive in February 1958, a cer- 
tificate as to that dive should be sufficient to entitle him to incentive 
pay from January 1, 1958, to March 31, 1958. A dive performed in 
March 1958, under the present regulation, would entitle that member 
to incentive pay for the two following months, April and May, 
provided, of course, his duty assignment on board a helium-oxygen 
equipped vessel is not terminated. 


[B-132596] 


Contracts—Awards to Other Than the Lowest Bidder— 
Other Evaluation Factors 


Awards of Government contracts are required to be made to the lowest respon- 
sible bidder who is able to meet the specifications, and the phrase “other 
factors considered” in procurement statutes may not be construed to broaden 
the scope of existing advertising requirements or to introduce new bid evaluation 
criteria in order to permit awards to other than the lowest bidder on the basis 
of experience, superior performance, financial resources, and other factors where 
the low bidder is able to meet the specifications. 

An Air Force procurement instruction which was promulgated pursuant to-the 
formal advertisement for bid requirements in 10 U. S. C. 2305 and which pro- 
hibits a contracting officer from making awards to other than the low bidder 
on the basis of factors other than price, unless he first determines that the low 
bidder is not qualified, is a proper interpretation of 10 U. S. ©. 2805 (b) which 
requires that awards be made to the responsible bidder whose bid conforms to 
the invitation and will be the most advantageous to the United States, price and 
other factors considered. 
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An award to other than the low bidder on the basis of experience, superior per- 
formance, financial resources, and other factors, in the absence of a determina- 
tion that the low bidder was not qualified to perform, is contrary to 10 
U. 8S. CO. 2305 (b), which requires awards to be made to the lowest responsible 
bidder who is able to meet the specifications, and makes the resultant contract 
illegal so that no Liability for costs or loss of profits is imposed on the 
Government. 


To the American Hydrotherm Corporation, February 27, 1958: 


Reference is made to your letter dated August 23, 1957, and to the 
brief submitted by counsel in your behalf on December 30, 1957, 
protesting against our action of July 23, 1957, in advising the Depart- 
ment of the Air Force that contract Nos. AF 21 (602)-296 and 297, 
should be canceled, and claiming damages for breach of contract in 
the amount of $22,650.88 allegedly resulting from such cancellations. 

The contracts in question were awarded to your company on a point 
score basis which provided for evaluation of various factors, described 
as technical provisions, which the contracting officer considered in- 
dicative of the bidder’s ability to perform the contract. A maximum 
of 70 points was established for such evaluation. Additionally, bid 
prices were evaluated on a weighted point basis with a maximum of 
30 points being awarded to the low bidder. Under this procedure the 
low bidder received a score of 39.4 points on the technical provisions, 
plus 30 points as low bidder, for a total of 69.4 points. Your company 
received a point score of 62.6 on the technical provisions, plus 29.7 
points as second low bidder, for a total of 92.5 points. 

Our decision of July 23, 1957 (37 Comp. Gen. 51), held that the 
contracting officer was required to make awards to the lowest respon- 
sible bidder and in the absence of a determination that the low bidder 
was not responsible, no authority existed to support his action in 
awarding these contracts to your company. 

Your request for reconsideration of the decision is based primarily 
upon the fact that both the Invitations for Bids and the statute under 
which the contracts were executed (10 U. S. C. 2305) provide that 
a contract shall be awarded to that responsible bidder whose bid, 
conforming to the invitation, will be most advantageous to the Gov- 
ernment, price and other factors considered. It is your opinion that 
inclusion of the phrase “other factors considered” in the statute is to 
be regarded as a clear expression of legislative intent that a contract 
need not be awarded to a low bidder where, upon a comparative evalu- 
ation of factors such as experience, skill and equipment of the bidders, 
it is determined that a higher bidder will be able to perform the 
contract in such an efficient manner that the Government may ulti- 
mately be expected to receive benefits in excess of any monetary 
advantage it might realize initially in accepting a lower bid. Under 
such interpretation, you contend that the invitation was in complete 
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harmony with the statute and with the Air Force Regulations issued 
thereunder; that the awards to your company, based upon the con- 
tracting officer’s determination that you were the most qualified bidder 
and that the difference between your bids and the low bids was in- 
sufficient to overcome such additional qualifications, were within the 
scope of the contracting officer’s authority; that binding contracts 
were formed when the contracting officer accepted your bids; and 
that your company, having proceeded in good faith in reliance on 
such contracts, is entitled to be reimbursed for damages, including 
loss of anticipated profits, resulting from their cancellation. 

With respect to the force and effect of the phrase “other factors 
considered” as used in 10 U. S. C. 2305, it should be noted that this 
statutory provision first appeared in section 3 (b) of the Armed 
Services Procurement Act of 1947, 41 U. S. C. 152 (b), and the 
legislative history of that statute indicates clearly that it was not 
intended to broaden the scope of existing authority or to introduce 
new factors into the evaluation of bids submitted in response to adver- 
tised procurements. Thus the Analysis of Provisions accompanying 
the submission of draft legislation to the House of Representatives 
by the Secretary of War (see page 431, hearings on H. R. 1366, 80th 
Congress, before Subcommittee No. 6 of the Committee on Armed 
Services, House of Representatives) stated as follows: 

By section 3 (b) the principles that contracts shall be awarded to the lowest 
responsible bidder and that the Government may reject all bids when such action 
is deemed advisable are reiterated. The question as to whether a particular 
bidder is a “responsible bidder” is one of sound business judgment, depending 


upon an evaluation of the bidder’s experience, reputation, financial resources, 
and other factors. * * * 


In discussion of the intent of section 3 (b), the following appears 
at page 575 of the House hearings on H. R. 1366: 


Mr. Vinson. Is there any departure from the law today with reference to 
advertisements as set out in section 8? Are you following the same principles? 

Mr. Hr. Yes, sir. 

Mr. ANDERSON. The same principles that have been adhered to heretofore? 

Mr. Hr. That is right. 

Mr. Vinson. There are no new standards in section 8 other than what has 
been in the law to date? 

Mr. Hr. That is right. 

Mr. Coz. Why, then, is it necessary to relegislate? 

Mr. ANDERSON. Because this particular bill cuts across a lot of previous legis- 
lation which is repealed in one of the late sections of the act. 


And the following appears at page 445 of the same Hearings: 


Mr. Bates. The thought entered my mind, and the reason for my inquiry was 
that while the provisions of section 1 state that purchases shall be made by 
advertising, can it be construed that the low bid must be accepted? 

Mr. Vinson. That is right. 

Mr. Royatu. Or rejected. 

Mr. Bates. Or rejected. Is that clear in this language? 

Mr. Vinson. Yes. 


eR SRT ee RR 





a 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 553 


Mr. Roya. I think so, if you read it in connection with section 3. 

Mr. Vinson. If you read it in connection with section 3709 of the Revised 
Statutes. 

Mr. Roya. That is right, sir. 

While House Report No. 109, 80th Congress, states that section 
3 (b) requires awards to be made to the lowest responsible bidder, 
it should be noted that statements submitted to the Senate Committee 
on Armed Services by the Department of the Navy (see pages 8 and 
16 of Senate hearings on H. R. 1366 and H. R. 3394, 80th Congress, 
on June 24, 1947) contain a request that the Committee express an 
interpretation of section 3 (b) which would permit an award to other 
than the lowest responsible bidder where there is a compelling mili- 
tary necessity for such award. Presumably in response to such re- 
quest, Senate Report No. 571, 80th Congress, states at page 16 that 
section 3 (b) also provides for situations where the public interest 
dictates an award to someone other than the lowest responsible bidder. 

Be that as it may, section 2-406.3 of the Air Force Procurement 
Instructions, which implements sections 3 (b) of the Armed Services 
Procurement Act of 1947, as amended (10 U. S. C. 2305), provides 
as follows: 

(a) (1) The term “price and other factors considered” contemplates that in 
making an award the Government will consider not only the prices offered but 
also the ability of the bidder to perform (see ASPR and AFPI 2.406.1) and any 
cost factors which will affect the overall cost to the Government. However, 
acceptance of other than the lowest bid is not authorized simply because the 
supplies or materials offered are of a better quality than those offered by the 
lowest bidder so long as those offered by the lowest bidder meet the quality re- 
quirements, if any, specified in the IFB. 

Paragraph 1-102 of the Armed Services Procurement Regulations 
makes this provision equally applicable to contracts for services and 
it is therefore obvious that the contracting officer was specifically pro- 
hibited by the Air Force Procurement Regulations from making the 
awards in the instant case to other than the low bidder unless he first 
determined that the low bidder was not qualified to perform the con- 
tract. In view of the legislative history cited above the conclusion 
reached in the regulations would appear to be a proper interpretation 
of the intent of the statute. We see no conflict between such pro- 
vision and the case of O’Brien v. Carney, 6 F. Supp. 761, upon which 
the brief submitted in support of your claim relies, since that case, in 
our opinion, only reiterates the established rule that a contracting 
officer may reject a low bid if such bid is submitted by a bidder who 
is not responsible. 

Contracting officers, in exercising powers conferred upon them by 
statute or regulation, are bound to follow prescribed procedures, and 
acts of such officers in excess of authority are void and do not bind 
or estop the Government. 43 Am. Jur., Public Officers, 249, 256; 54 
Am, Jur., United States, 92; the Floyd Acceptances, 74 U. S. 666; 
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Wisconsin Central Railroad Co. v. United States, 164 U. S. 190; 
Utah Power and Light Co. v. United States, 243 U. S. 889; United 
States v. City and County of San Francisco, 310 U. S. 16; United 
States v. American Sales Corp., 27 F. 2d 389; The Government of the 
Virgin Islands v. Gordon and others, 244 F.2d 818; William H. Lender 
v. United States, 7 C. Cls. 580; Schneider v. United States, 19 C. Cls. 
547; Barnes et al. v. District of Columbia, 22 C. Cls. 366 ; Consolidated 
Supply Co. v. United States, 59 C. Cls. 197. 

In view thereof, we must conclude that the actions of the con- 
tracting officer in awarding contracts No. AF 21 (602)-296 and 297 
to your company were violations of the provisions of 10 U.S. C. 2305 
and of the Air Force regulations issued in implementation of such 
statute. Under the circumstances, we believe that the contracts were 
void ab initio and, in the absence of actual services rendered by your 
company to the United States, no legal obligation was imposed upon 
the Government to reimburse your company for expenditures incurred 
in reliance upon such awards. 

Accordingly, upon review, our decision of July 23, 1957, advising 
the Secretary of the Air Force that the awards to your company were 
illegal and that costs incurred by your company in reliance upon such 
awards could not be reimbursed, is affirmed. It follows that no 
greater liability exists for payment of that portion of your claim 
which is based upon loss of profits arising out of breach of contract. 
We, therefore, are of the opinion that no legal obligation exists on 
the part of the United States upon which any portion of your claim 
may be paid by this office. 


[B-134985] 


Civilian Personnel—Holidays Falling on Day Designated as 
Sunday—Workweek Not Including Sunday 

Employees whose regularly scheduled nonworkdays were Sunday and Monday 
during the period when the holidays of December 24, 1956, and January 21, 1957, 
(both Mondays) occurred are not entitled to an extra day off for each of the 
holidays on the basis of an administrative designation that Monday was in lieu 
of Sunday within the meaning of section 4 (b) of Executive Order No. 10858, 
5 U. S. OC. 86 (a) note, which permits the designation of a regular weekly non- 
workday in lieu of Sunday only when Sunday is a workday in the basic workweek. 


To the Secretary of the Treasury, February 27, 1958: 

On January 20, 1958, the Administrative Assistant Secretary for- 
warded to us a letter from the Assistant Director of Administrative 
Services questioning our audit action regarding the application of 
Executive Order No. 10358 of June 9, 1952, and the joint resolution 
of January 11, 1957, 71 Stat. 3, 5 U. S. C. 86a, note, to certain engineers 
employed in the Office of Administrative Services, Treasury Depart- 


ment. 
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It appears that the schedule of work for the engineers as set forth 
administratively on December 13, 1956, is 80 hours or 10 days on 
(Tuesday, Wednesday, Thursday, Friday, Saturday, Sunday, Mon- 
day, Tuesday, Wednesday, and Thursday), and 32 hours or 4 days 
off (Friday, Saturday, Sunday, and Monday). This constitutes an 
alternating schedule of 5 workdays per workweek. Under that ar- 
rangement, an engineer might be scheduled for Tuesday through Sat- 
urday in the first week, and Sunday through Thursday on the follow- 
ing week. He would then be off for 4 consecutive days, Friday through 
Monday, and then the schedule would be repeated. On December 18, 
1956, it was administratively established that the 4 days off would be 
designated as follows: Friday as Saturday, Saturday as Sunday, Sun- 
day as Saturday, and Monday as Sunday. 

The President’s Memorandum of November 23, 1956, 21 FR 9239, 
provided that employees whose services could be spared should be 
excused from duty on Monday, December 24, 1956, and that such day 
should be considered a holiday within the meaning of Executive Order 
No. 10358 and of all statutes so far as they relate to the compensation 
and leave of employees of the United States. The joint resolution of 
January 11, 1957, provides that the 20th day of January 1957, and the 
20th day of January in every fourth year thereafter, known as Inaugu- 
ration Day, is made a legal holiday in the metropolitan area of the 
District of Columbia, with the proviso that whenever the 20th day of 
January in any such year shall fall on a Sunday, the next succeeding 
day selected for the public observance of the inauguration of the Presi- 
dent should be considered a legal holiday as provided by that joint 
resolution. Since January 20, 1957, fell on a Sunday, Monday, Janu- 
ary 21, 1957, which was selected for the public observance of the in- 
auguration, was a legal holiday under the clear and unambiguous 
terms of the proviso. 

Section 4 (b) of Executive Order No. 10358 provides as follows: 

Any employee whose basic workweek includes Sunday and who would ordi- 
narily be excused from work on a holiday falling within his basic workweek 
shall be excused from work on the next workday of his basic workweek when- 
ever a holiday falls on a day that has been administratively scheduled as his 
“regular” weekly nonworkday in lieu of Sunday. 

The engineers whose schedules did not provide for work on the Mon- 
days, December 24, 1956, and January 21, 1957, were given administra- 
tively an extra day off (Tuesday, the next scheduled workday) for 
such days purportedly pursuant to Executive Order No. 10358, the 
President’s Memorandum of November 23, 1956, and the joint reso- 
lution of January 11, 1957. We questioned that action by informal 
audit inquiries, 

The designation of Sunday as Saturday and Monday as Sunday is 
not authorized by section 4 (b) of Executive Order No, 10358 which 
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authorizes the designation of a regular weekly nonworkday in lieu of 
Sunday only when Sunday is included in the basic workweek. 

Both Sunday and Monday were scheduled nonworkdays for the 
involved employees for the administrative workweeks within which 
the holidays of December 24, 1956, and January 21, 1957, occurred. 
Thus, the designation of Monday as a day off in lieu of Sunday was 
improper. Consequently, as December 24, 1956, and January 21, 1957, 
did not properly fall upon the employees’ days off in lieu of Sunday 
there was no basis for excusing the employees from duty on the next 
scheduled workdays. Cf.32 Comp. Gen, 320. 

Concerning the change in “lieu days,” effected on November 6, 1957, 
we should like to say that the selection of a regular weekly nonwork- 
day in lieu of Sunday under section 4 (b) of Executive Order No. 
10358 is entirely an administrative function. 
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Atomic Energy Commission—Sale of Utilities After Disposal 
of Commission-Owned Communities 


The authority to sell utility services to purchasers in Atomic Energy Commis- 
sion-owned communities that was granted at the time the Commission was 
engaged in disposing of two of the three communities was not intended to 
terminate when the communities were no longer Commission-owned. 


To the Chairman, United States Atomic Energy Commission, March 
3, 1958: 


Reference is made to the Commission’s letter of January 21, 1958, 
requesting to be advised whether we agree with your interpretation 
of subsection 161 (s) of the Atomic Energy Act of 1954, 42 U.S. C. 


2201 (s), as amended. 
Subsection 161 (s), which was added to the Act by Public Law 
85-162, approved August 21, 1957, reads as follows: 


s. Under such regulations and for such periods and at such prices the Com- 
mission may prescribe, the Commission may sell or contract to sell to purchasers 
within Commission-owned communities or in the immediate vicinity of the 
Commission community, as the case may be, any of the following utilities 
and related services, if it is determined that they are not available from another 
local source and that the sale is in the interest of the national defense or in 
the public interest: 

(1) Electric power. 

(2) Steam. 

(3) Compressed air. 

(4) Water. 

(5) Sewage and garbage disposal. 

(6) Natural, manufactured, or mixed gas. 

(7) Ice. 

(8) Mechanical refrigeration. 

(9) Telephone service. 

Proceeds of sales under this subsection shall be credited to the appropriation 
currently available for the supply of that utility or service. To meet local 
needs the Commission may make minor expansions and extensions of any 
distributing system or facility within or in the immediate vicinity of a Com- 
mission-owned community through which a utility or service is furnished under 
this subsection. [Italics supplied.] 


The question which has arisen is whether the phrase “Commission- 
owned” in subsection 161 (s) is intended merely to identify the com- 
munities involved, which is the view of the Commission, or whether 
it must be construed as a limitation on the authority granted to such 
time as the communities remain under Commission ownership. We 
agree with the Commission’s view. 

It may be noted that the Commission is specifically authorized by 
sections 74 and 85 of the Atomic Energy Community Act of 1955, 
42 U.S. C. 2374 and 2385, to retain utilities and municipal installa- 
tions needed for its own use. In your letter of January 21, 1958, 
you state the Commission has determined that the central steam plant 
at Richland is needed for its own use in furnishing steam to Commis- 
sion office buildings and other Commission facilities. 
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As is pointed out in your letter, there were three “Commission- 
owned” communities in existence when subsection 161 (s) was enacted: 
Oak Ridge, Tennessee; Richland, Washington; and Los Alamos, New 
Mexico. By the Atomic Energy Community Act of 1955, approved 
August 4, 1955, 69 Stat. 471, 42 U. S. C. 2301 note, the Commission 
was authorized and directed to dispose of the communities of Oak 
Ridge and Richland. Thus, at the time the Commission was author- 
ized by subsection 161 (s) to make contracts for the sale of the utility 
services it was currently engaged in disposing of two of the com- 
munities covered by the subsection. It was authorized to make such 
contracts for such periods of time as it deemed appropriate, and it is 
apparent that the term of such contracts might and probably would 
extend beyond the time when the communities would be “Commis- 
sion-owned.” It does not seem reasonable to conclude that the Con- 
gress intended the authority given by subsection 161 (s) to terminate 
because of the success of the disposal program then under way. 

For these reasons, it is our view that the Commission is authorized 
to enter into contracts for the sale of steam at Richland to Richland 
School District No. 400, Kadlec Methodist Hospital, and purchasers 
of commercial facilities, as proposed in your letter. 

However, we believe we should call your attention to the fact that 
the appraised current fair market value of many commercial prop- 
erties in Richland apparently would have been higher if it had been 
known that steam could be purchased from the Commission. See 
pages 77-78 of the Richland Appraisal Basic Data Report. 


[B-130694] 


Military Personnel—National Guard—Pay—A fter Hospital- 
ization 

The status of National Guard members who, after hospitalization for disabling 
injuries incurred in line of duty, are given conditional releases with recommenda- 
tion for temporarily restricted duty or limited activities is too doubtful to permit 


the continuation of active duty pay and allowances, under 32 U. 8. O. 318, after 
completion of hospitalization. 


To the Secretary of Defense, March 4, 1958: 


Further reference is made to letter of January 22, 1958, from the 
Assistant Secretary of Defense (Comptroller), requesting decision on 
certain questions set forth in Committee Action No. 203 of the Military 
Pay and Allowance Committee, Department of Defense, relating to the 
entitlement of members of the National Guard to the pay and allow- 
ance benefits authorized in 32 U.S.C. 318. Committee Action No. 203 
is, in part, as follows: 
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QUESTIONS: 


For the purposes of determining entitlement of a member of the National Guard 
to benefits under Section 318 of Title 32, United States Code, the following ques- 
tions are submitted : 

1. Would a release from the hospital by a service medical board under the fol- 
lowing circumstances constitute a final decision in the member’s case within the 
meaning of 36 Comp. Gen. 692, so as to preclude payment of pay and allowances 
beyond the period of hospitalization or rehospitalization— 

a. “conditional” release with recommendation that member be returned to a 
duty status with temporary restricted duty. 

b. “conditional” release with recommendation that member be returned to a 
duty status with limited activities and the further requirement of periodically 
reporting for re-evaluation of physical condition? 

2. If the answer to 1a and b above is in the negative, for how long would such 
individual be entitled to pay and allowances? 


It was held in our decision of April 4, 1957, 36 Comp. Gen. 692, that 
if, upon termination of hospitalization for an injury incurred in line 
of duty while performing training duty, it is administratively deter- 
mined that a member of the National Guard is able to perform his 
military duty, such finding would constitute a final decision in his 
case so as to terminate his right to active-duty pay and allowances 
under the cited provisions of law. That decision was based on the view 
that a right to pay and allowances under 32 U. S. C. 318 depends pri- 
marily on physical disability to perform military duty. As long as 
the period of hospitalization is continued, there appears to be no basis 
to question the continued existence of the disability. However, where 
the injury is such as not to warrant or suggest the institution of dis- 
ability retirement proceedings at the date of termination of hospitali- 
zation, payment of pay and allowances after that date would not 
appear to be justified in the absence of a showing of physical disability 
to perform military duty. 

The statute contains no provision indicating the exact time, during 
the period of convalescence from a disabling injury incurred in line 
of duty, when the right to active-duty pay and allowances should be 
considered to terminate. The determination as to how long a member 
continues to be “disabled” appears to have been left to the exercise 
of sound administrative discretion. Since there are varying degrees 
of “temporarily restricted duty” and “limited activities” which may 
be applicable in different cases of the type here involved, where a mem- 
ber is returned to a National Guard duty status, we believe that the 
matter of his right to active-duty pay and allowances should be de- 
cided on the basis of whether or not he is returned to a duty status and 
without regard to the amount or degree of restricted or limited duty 
it is recommended that he perform after his return. 

In the absence of a court decision upholding the legality of paying 
active-duty pay and allowances, under 32 U. S. C. 318, to a member 
of a National Guard after his hospitalization is completed and he is 
returned to a duty status, the matter is too doubtful to warrant our 








560 DECISIONS OF THE COMPTROLLER GENERAL {87 


approval of such a payment even though the duty recommeded be of 
a limited or restricted nature. 

Accordingly, questions 1a and 1b are answered in the affirmative and 
no answer is required to question 2. 


[B-134023] 


Transportation—Rates—Export—Burden of Proof 


Carrier claiming additional freight charges based on domestic rather than export 
rate for shipments, which were consigned to Army depot at Savannah, Georgia, 
during 1942-1945, under Government bill of lading indicating export, has burden 
of proving domestic rate, notwithstanding contention that Government did not 
comply with tariff requirement that earrier be given proof of exportation, since 
tariff did not specify any particular kind of notice or any time limit for furnishing 
proof; and, on basis of investigation of similar shipments at depot during period 
indicdting that all, or substantially all, of the shipments were either ultimately 
exported or were considered frustrated shipments under tariff, which specified 
export rate for shipments that could not be exported due to port conditions, 
carrier’s claims must be disallowed. 


To the Central of Georgia Railway Company, March 4, 1958: 


Reference is made to your file N-11909-G-A, covering your request 
for review of our settlements which disallowed your claims for addi- 
tional freight charges on 34 supplemental bills itemized on a list 
attached to your letter aggregating $24,133.37 for shipments moving 
under Government bills of lading. 

An examination of the record assembled here shows that each of the 
shipments involved moved from various points of origin to Savannah, 
Georgia, for consignment to the Savannah Army Service Forces Depot 
during the years 1942, 1943, 1944, and 1945. The bills of lading bear 
notations and remarks which show that the shipments were packed and 
intended for export. The sole issue involved in all of the claims is the 
question of whether the export rate or the domestic rate is properly 
applicable in computing freight charges on the shipments. 

As the delivering carrier, you originally claimed and were paid 
charges based on the domestic rates, less authorized land-grant deduc- 
tions. In our audit of the paid vouchers, the charges were adjusted 
on the basis of the lowest available export rates, less land-grant deduc- 
tions. In your request for review of the settlements disallowing your 
claims you urge that since the Government had not complied with the 
tariff requirement that proof of exportation be given the carrier, it 
was not entitled to the export rates on these shipments. 

Our audit action was based upon the authority contained in provi- 
sions published in Agent Hattendorf’s Export Freight Tariff No. 
1016-I, I. C. C. No. 52, which authorized the application of export 
rates on shipments consigned to the U. S. Government and handled 
through Naval Bases, Navy Yards, or Army Bases for export, pro- 
vided proof of exportation is subsequently given to the inbound line 
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haul carrier. The rule with regard to proof of exportation does not 
specify any particular kind of notice or any time limit for furnishing 
such proof. Furthermore, from December 28, 1942, throughout the 
period during which all but the first two shipments involved were 
made there was on file with the Interstate Commerce Commission a 
tariff designated as “Freight Tariff No. F-1,” or the reissue thereof, 
“Freight Tariff No. F-1-A,” which applied on shipments received at 
a port intended for export, but which could not be exported at such 
port because of conditions then existing beyond the control of the 
parties, and which were subsequently reshipped by rail to: (a) another 
port for export; or (b) to an interior point for storage thereat and 
subsequent reshipment to the same or another port for export; or (c) 
to an interior point for domestic use. In such circumstances the ex- 
port rate was applicable on the original movement to the initial port 
where the exportation of the shipment was frustrated. 

The record shows that all of the goods involved in the shipments 
here under consideration were originally consigned to the Army 
Service Forces Depot at Savannah, Georgia, for export. It has been 
reported that the depot mission of that installation during the period 
when these shipments were made was to serve as a filler depot to re- 
ceive and store nonperishable subsistence supplies for issue and ship- 
ment through the Charleston Port of Embarkation, or as directed by 
the Quartermaster General. An investigation conducted in connec- 
tion with the case of Central of Georgia Railway Company v. United 
States, Court of Claims No. 135-52, indicated that a number of ship- 
ments, consigned and marked in the same manner as were those here 
involved, were switched in the original cars to the docks in Savannah 
and loaded aboard ocean vessels by a local shipping company. Other 
shipments like those here involved were unloaded at the Army Service 
Forces Depot and there stockpiled for use in connection with future 
requisitions. This type of shipment was later loaded into a freight 
car at the Depot and switched a distance of approximately five miles 
to the docks for handling by the same local shipping company. Our 
investigation in connection with the cited case indicated that some 
of the goods involved in similar shipments were frustrated within 
the meaning of the cited “F-1” and “F-1-A.” tariffs. It is noted that 
the above Court of Claims case was terminated on the basis of an 
agreement between the parties providing for the payment to the plain- 
tiff of about 29 percent of the amount for which suit was filed. No 
similar basis for settlement has been suggested in the present matter. 

With regard to your reference to a ruling of the United States 
Court of Appeals for the First Circuit, reported as United States v. 
New York, New Haven & Hartford Railroad Co., 236 F. 2d 101, 
regarding the burden of proof question insofar as our audit action 
is concerned, your attention is invited to the decision in United States 


468020 O-58—38 








562 DECISIONS OF THE COMPTROLLER GENERAL [87 


v. New York, New Haven & Hartford Railroad Co., Supreme Court 
of the United States No. 45, December 16, 1957, which reaffirmed the 
principle that the burden of proof as to transportation charges paid 
by the Government continued to remain with the carriers after the 
enactment of section 322 of the Transportation Act of 1940, 49 
U.S. C. 66. 

Since our investigation made in connection with the above-cited 
Court of Claims case, No. 130-52, involving similar shipments, indi- 
cated that all, or substantially all, of the shipments originally con- 
signed to the Army Services Forces Depot at Savannah, Georgia, for 
export during the period of the operation of that depot, were either 
(1) exported as originally intended, or (2) frustrated within the 
meaning of the cited “F-1” and “F-1-A,” tariffs, export rates are 
found to be applicable to these shipments. Accordingly, the settle- 


ments disallowing your claims were proper, and such settlements are 
sustained. 


[B-134936] 


Military Personnel—Gratuities—Mustering-Out Pay—Serv- 
ice Outside Continental United States—Flights Beyond 
Three-Mile Limit 

A student navigation training flight from a Texas base over the Gulf of Mexico 
to a position beyond the three-mile limit and return, without a landing, cén- 
stitutes service outside’the continental limits of the United States as defined in 
paragraph 60507, Air Force Manual 173-20, to entitle an Air Force officer to 


an additional $100 mustering-out payment, under 38 U. 8S. C. 1012, on release 
from active duty. 


The exclusion of service or travel performed beyond the three-mile limit of the 
United States, incident to a change of duty station between two points in the 
United States, for mustering-out pay purposes is applicable to either a perma- 
nent or a temporary change of place of duty so that an officer who performs a 
flight over the Gulf of Mexico beyond the three-mile limit incident to ordered 
temporary duty at Miami and return to his permanent station in Texas may 
not have the flight accepted as constituting service outside the continental 
United States for mustering-out pay on release from active duty. 

To Captain C. E. Miller, Department of the Air Force, March 4, 
1958: 


By letter dated January 16, 1958, the Office of the Directorate of 
Accounting and Finance, U. S. Air Force, forwarded your letter of 
November 7, 1957, requesting an advance decision as to the legality 
of payment of an additional $100 mustering-out pay to First Lieu- 
tenants Glen A. Arendt, AO 38022225, and Roy D. Super, AO 
3020936, for services performed outside the continental limits of the 
United States in the circumstances shown. 

Under the provisions of section 502 (a) of the act of July 16, 1952, 
66 Stat. 689, 38 U. S. C. 1012 (a), payment of mustering-out pay is 
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authorized in the amount of $300 to persons who have performed 
active service for 60 days or more and have “served outside the con- 
tinental limits of the United States or in Alaska.” Section 505 (b) 
of that act, 38 U. S. C. 1012 (b), authorizes the Secretary concerned 
to make such regulations not inconsistent with the act as may be neces- 
sary effectively to carry out the provisions of the act and provides 
that “decisions” of the Secretary shall. be final and not subject to 
review by any court or other Government official. Applicable regu- 
lations issued to implement the above provisions of law are contained 
in paragraphs 60501-60530, Air Force Manual 173-20. 

You express doubt as to whether the duty performed by the officers 
involved constitutes “service outside the continental limits of the 
United States” as that term is defined in paragraph 60507, Air Force 
Manual 173-20, in pertinent part as follows: 

b. Service Outside the Continental Limits of the United States: 

(1) Service Counted. Any service as described in (a) or (b) below, regard- 
less of period of time served, will be counted.as service outside the continental 
limits of the United States: 

(a) Service beyond the 3-mile limit, either afloat or in the air, including that 
performed in a temporary duty status. 

(b) Service performed in Alaska, a United States territory or in a foreign 
country including Canada and Mexico, and including that performed while in 
a temporary duty status. 

(2) Service Not Counted. Service or travel performed beyond the 3-mile 
limit, or in Canada or Mexico incident to a change of duty station from one 
point-in the United States to another point in the United States does not con- 


stitute service outside continental limits of the United States for the purpose 
of computing mustering-out payment. 


In the case of Lieutenant Arendt, the record shows that by orders 
dated May 24, 1957, Headquarters, 3605th Navigator Training Wing 
(ATC), Ellington Air Force Base, Texas, the officer was ordered to 
perform “ROUND-ROBIN VIA 25 DEGREES NORTH-90 DE- 
GREES WEST,” for the purpose of Student Navigation Training 
Mission and to return to his station the same day. You say that the 
officer performed the flight of less than 10 hours duration to a posi- 
tion 25 degrees north-90 degrees west in the Gulf of Mexico, and 
that no landing occurred at any point while performing the flight. 
Lieutenant Arendt was released from active duty effective September 
15, 1957. 

Since Lieutenant Arendt was required by competent orders to per- 
form a flight from Ellington Air Force Base, Texas, to a position 
beyond the 3-mile limit and return to his home station, such duty 
performed by him may be accepted as constituting “service outside 
the continental limits of the United States” within the meaning of 
the law and regulations. Accordingly, you are authorized to pay 
Lieutenant Arendt an additional $100 mustering-out pay. 

In the case of Lieutenant Super, the record shows that by orders 
dated October 4, 1956, Headquarters, 3605th Navigator Training 
Wing (ATC), Ellington Air Force Base, Texas, the officer was or- 
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dered to perform temporary duty ef approximately 4 days at Miami 
International Airport, Florida, for the purpose of Student and In- 
structor Navigational Training Mission, upon the completion of 
which he was to return to his home station. It appears that flight 
was performed over the Gulf of Mexico between Ellington Air Force 
Base, Texas, and Miami International Airport, Florida, and that he 
performed temporary duty at the latter airport as directed in such 
orders. Lieutenant Super was released from active duty October 13, 
1957. 

While it is not shown that the Secretary of the Air Force, in the 
exercise of the authority vested in him by section 505 (b) of the act 
of July 16, 1952, has issued a “decision” designating travel under the 
circumstances in Lieutenant Super’s case as service outside the conti- 
nental United States for purposes of additional mustering-out pay, 
paragraph 60507b (2) of the above quoted regulations clearly ex- 
cludes, for the purposes of computing mustering-out pay, service or 
travel performed beyond the 3-mile limit, incident to a change of 
duty station between two points in the United States. The phrase 
“change of duty station” would appear to include either a permanent 
or temporary change of place of duty. Since Lieutenant Super was 
ordered to temporary duty at Miami International Airport, Florida, 
and upon completion to return to his permanent duty station at El- 
lington Air Force Base, Texas, the service or travel performed by 
him between those points, even though beyond the 3-mile limit, may 
not be accepted as constituting service outside the continental limits 
of the United States for the purpose of computing mustering-out 
pay. Compare our decision of December 31, 1948, B-78822, 28 Comp. 
Gen. 386. Accordingly, you are not authorized to make payment of 
an additional $100 mustering-out pay to Lieutenant Super, and the 
papers submitted in his case will be retained here. 

The military pay order and Flight Order No. 144, in the case of 
Lieutenant Arendt, are returned herewith. 


[B-101126] 


Veterans—lInsurance—Lapsed Commercial Policies—Re- 
fund Liability—Revolving Fund Availability 


The use of the balance in the Soldiers’ and Sailors’ Civil Relief Fund to refund 
some of the commercial insurance loss collections to former servicemen in ac- 
cordance with the decision in United States v. Plesha, 352 U. 8. 202, when the 
fund was initially established by appropriations and includes other collections 
administratively made pursuant to statute for specific purposes would be a di- 
version of appropriations for another purpose, and, in view of the inadequacy 
of the fund for any uniform system for payment of all claims, the implementa- 
tion of the Plesha decision requires Congressional action. 
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To the Attorney General, March 5, 1958: 


We have considered further, at the request contained in letter of 
January 22, 1958, from the Assistant Attorney General, Civil Divi- 
sion, our decision of June 24, 1957, 36 Comp. Gen. 825. We held in 
that decision that the Soldiers’ and Sailors’ Civil Relief Fund was 
unavailable for refunding to former servicemen sums collected on ac- 
count of their purported indebtedness to the United States for losses 
sustained by it in guaranteeing payment of premiums on certain com- 
mercial life insurance policies and which losses the United States Su- 
preme Court in United States v. Plesha, 352 U. S. 202, on January 14, 
1957, decided do not constitute an indebtedness of the servicemen. 
In the same decision, we observed that since the total amount in the 
fund, approximately $445,000, was wholly inadequate to refund uni- 
formly, as then proposed by the Veterans Administration, the total 
amounts, approximating $1,600,000, deemed under the Supreme Court 
decision improperly to have been collected and there were substantial 
technical defenses to certain of the refunds, such as statutes of limi- 
tations, which no administrative officer of the Government was au- 
thorized to waive, that the matter should be brought to the attention 
of the Congress for an appropriation to make the refunds with the 
suggestion that it consider authorizing such refunds upon the filing 
of a claim therefor within an appropriate period without regard to 
the technical defenses which might be raised. Such an appropriation 
and authority was sought by the Veterans Administration in connec- 
tion with the Supplemental Appropriation Bill, 1958 (see House 
Hearings on H. R. 9131, 85th Congress, pages 707-712). At the sug- 
gestion of the Committee on Appropriations that legislation was nec- 
essary to authorize the appropriation and that the matter should be 
taken up with the legislative committees concerned (Page 31, House 
Report 1009 on H. R. 9131), the House Committee on Veterans Af- 
fairs, or its members, were apparently consulted. There are now 
pending before that Committee H. R. 9287 and H. R. 9369 which 
would make the balance in the Soldiers’ and Sailors’ Relief Fund 
available for making such refunds, authorize additional appropria- 
tions for such purpose and waive the technical defenses which may 
exist to certain of the claims. 

The Assistant Attorney General, Civil Division, calls attention to 
the case of Emmet v. Higley, et al., Civil Action No. 5658-55 pend- 
ing in the United States District Court for the District of Columbia, 
a mandamus proceeding to compel payment into court of the amounts 
withheld from veterans on account of the purported indebtedness. 
He states that the purpose of that action in which numerous vet- 
erans have intervened is to recover costs, interest and attorney’s fees, 
that the complexion of the case daily becomes more serious in view 
of the increasing impatience of the Courts to anything that might be 
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considered administrative hair-splitting which prevents substantial 
justice being done and because fully a year has gone by without the 
Government’s compliance with the Plesha decision of the Supreme 
Court. While recognizing the impossibility of paying the full amount 
of the refunds totaling approximately $1,600,000 out of a fund having 
a balance of only approximately $445,000, the Assistant Attorney 
General suggests claims which have been filed might be paid from 
that fund to the extent that there are moneys in the fund. The Gen- 
eral Counsel of the Veterans Administration in a letter dated Febru- 
ary 14, 1958, concurs in the Assistant Attorney General’s views as to 
the desirability of satisfying at an early date claims like that of 
Plesha and suggests that we may wish to consider whether the ap- 
propriation “Refund of Moneys Erroneously Received and Covered” 
discussed in 17 Comp. Gen. 859 is available for making such refunds. 

It is a fundamental principle of our Government that “No money 
shall be drawn from the Treasury, but in Consequence of Appropria- 
tions made by Law.” Article 1, section 9, clause 7, Constitution of 
the United States. And section 3678 of the Revised Statutes, 31 
U.S. C. 628, provides— 

Except as otherwise provided by law, sums appropriated for the various 


branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 


We do not here regard the question of whether an appropriation has 
been made by the Congress to defray an item of expense so as to en- 
able its payment as administrative hair-splitting preventing substan- 
tial justice being done. Where the Congress has not made an 
appropriation for a particular object, or there is substantial doubt 
that an appropriation for a particular purpose was intended to em- 
brace objects not clearly within that purpose, the accounting officers 
have always resolved the question by requiring the matter to be pre- 
sented to the Congress for its consideration and it seems to us that a 
court would not be warranted in attempting to resolve such a question 
by mandamus. If it is of the opinion that a judgment in a par- 
ticular matter should be rendered against the United States and the 
matter is one within its jurisdiction, it is free to render such a 
judgment and if it becomes final the Congress has provided an 
appropriation for its payment. . See, for example, 31 U. S. C. 724a. 
We understand that the reason Plesha was not paid, was not because 
of any delay on the part of the Government but because, after the 
Supreme Court rendered its decision, no judgment on mandate was 
obtained from the lower court and presented for payment. 

Under article IV of the Soldiers’ and Sailors’ Civil Relief Act of 
1940, 50 U. S. C. 540, the United States undertook to prevent the 
lapse, for nonpayment of premiums, of the commercial life insurance 
of persons in the Armed Forces. To achieve that purpose it assured 
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insurance companies that the premiums falling due, and interest 
thereon, would be paid. In cases in which the United States was 
called upon to make payment to the company, after the release of the 
insured from military service and expiration of the period of pro- 
tection under article IV, the Veterans Adminstration, which admin- 
istered the program, considered the former servicemen indebted to 
the United States and generally effected collection. The Supreme 
Court, in the Plesha case, held that servicemen who had obtained 
the protection of article IV prior to its amendment in 1942 were not 
legally obligated to reimburse the Government for the loss it sus- 
tained. Refund of collections ‘in cases within the purview of the 
Plesha decision is understood to involve approximately $1,600,000. 

The Soldiers’ and Sailors’ Civil Relief Fund is an appropriation 
account initially established by the Independent Offices Appropriation 
Act, 1944, approved June 26, 1943, 57 Stat. 194, “For payment of 
claims as authorized by article IV of the Soldiers’ and Sailors’ Civil 
Relief Act Amendments of 1942.” By various acts a total of $2,203,000 
was appropriated to the fund. The appropriation was subseqeuntly 
reduced $1,500,000 and that amount carried to the surplus of the 
Treasury, by the Second Supplemental Appropriation Act, 1953, ap- 
proved March 28, 1953, 67 Stat. 16, and the Independent Offices Ap- 
propriation Act, 1955, approved June 24, 1954, 68 Stat. 292. 

The Independent Offices Appropriation Act, 1944, which estab- 
lished the Soldiers’ and Sailors’ Civil Relief Fund, also provided 
“That any moneys received. under said article IV shall be credited 
to this appropriation.” Subsequent appropriations contained the 
same provision or “That any moneys received as repayment of debts 
incurred under said article IV shall be credited to this appropria- 
tion.” Of particular significance is an act of April 3, 1948, 62 Stat. 
160, 50 U. S. C. 546, which amended article IV of the Soldiers’ and 
Sailors’ Civil Relief Act by the addition of the sentence: “Any moneys 
received as repayment of debts incurred under this article, as orig- 
inally enacted and as amended, shall be credited to the appropriation 
for the payment of claims under this article.” 

Collections from servicemen on whose account a loss had been sus- 
tained, whether their policies have been brought within the protection 
of article IV prior or subsequent to the 1942 amendment, were 
credited to the Fund and the moneys in the Fund used to pay the 
claims of insurance companies for the premiums and interest the Gov- 
ernment guaranteed. The present balance of the Fund is approxi- 
mately $445,000 less than the net amount appropriated out of the 
general fund of the Treasury. 

While the Supreme Court in 1957 held that former servicemen who 
had obtained the protection of article IV prior to the 1942 amendment 
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were not obliged to reimburse the Government for the loss it sustained, 
the Congress in 1948, by the article [V amendment of that year, took 
cognizance of the collections administratively being made and directed 
that the sums received, whether under the original article or as 
amended, be credited to the Fund. We cannot ignore the legislative 
background of the 1948 act so as to read it in a manner making it 
meaningless. 

The sums collected became an integral part of the appropriation for 
the specific purpose of paying the premiums and interest which the 
Government guaranteed, and the balance in that appropriation may 
not be diverted to another use no matter how desirable. That is a 
matter for the consideration of the Congress. We may also mention 
that the appropriation “Refund of Moneys Erroneously Received and 
Covered” is not for consideration herein as the sums collected, even if 
they can be viewed as in the balance of the Fund or in the $1,500,000 
carried to surplus, were covered into the Treasury by congressional 
action. 

We therefore continue to be of the view that the implementation of 
the Plesha decision requires congressional action. We have received 
from the House Committee on Veterans Affairs a request for a report 
on H. R. 9369, one of the bills mentioned above, and we are enclosing 
for your information a copy of our report. It seems to us that the 
prompt action by the Congress of that bill would most quickly resolve 
the matter of refunds under the Plesha decision with the least expense 
and inconvenience to the veterans and the Government agencies 
involved. 


[B-133964] 


Contracts—Disputes—Administrative Report v. Contrac- 
tor’s Allegations—Failure to Exhaust Contract Relief Pro- 
cedure 


In cases of disputed questions of fact between a contractor who alleges that 
the equipment furnished was damaged by Government handling and the admin- 
istrative agency report which indicates that the damage did not occur while the 
equipment was in the Government’s possession, it is the long established rule of 
the General Accounting Office to accept the administrative report in the absence 
= evidence sufficiently convincing to overcome the presumption of correctness of 
the report. 


The failure of a contractor to refer to the contracting officer a dispute concern- 
ing extra expenses incurred in the replacement of equipment to conform with the 
specifications as required by the contract disputes clause precludes the contractor 
from recovering on the claim. 


To the Knox-Warrenton Company, March 5, 1958: 


Reference is made to letter dated September 23, 1957, and subsequent 
correspondence, requesting review of settlement dated September 9, 
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1957, which disallowed your claim in the amount of $4,612.97, alleged 
to have been incurred as extra expense in furnishing wardrobes to 
Otis Air Force Base, Massachusetts, pursuant to purchase orders 
FNW-D-1686/3 and FNW-D-3115/3. 

We have received a further report from the General Services Admin- 
istration with respect to your contentions, from which the following 
facts appear. 

Under purchase order FNW-D-1686/3, you supplied Otis Air Force 
Base with 268 wardrobes, knocked-down. Upon receipt of notifica- 
tion that the wardrobes did not conform to specifications and that the 
shipment would be rejected unless necessary adjustments were made, 
you sent two workmen to Otis to correct the defects in the wardrobes. 
However, after they worked approximately four hours, they found it 
impossible to make adjustments. As a result, you replaced the entire 
shipment. 

Subsequently, under purchase order FNW-D-3115/3, you supplied 
Otis Air Force Base with 149 wardrobes, knocked-down, which were 
rejected by the Air Force officials. Because of the rejection, you again 
sent two workmen to Otis. They assembled a number of these ward- 
robes without any difficulty. The Air Force officials, when they ob- 
served that the assembly could be accomplished easily, dismissed your 
workmen and accepted the shipment. 

You claim that the original shipment that was delivered under pur- 
chase order FN W-D-1686/3 was damaged to such an extent by Govern- 
ment handling that it was impossible for your workmen to correct the 
deficiencies of the fabricated product. In support of your contention, 
you have presented an affidavit from your workmen who went to Otis 
to the effect that while at Otis they were told by certain individuals, 
who they could not identify, that rough handling by the Government 
was at fault for the damaged condition. On the basis of this affidavit, 
you request to be reimbursed shipping costs for the wardrobe replace- 
ments, labor costs and expenses of your two workmen, labor costs to 
load and unload the returned and replaced wardrobes, and the cost 
of wardrobes damaged beyond repair. In regard to the shipment 
delivered under purchase order FNW-D-3115/3, you request reim- 
bursement for the labor costs and expenses of the two workmen you sent 
to Otis. You contend that in both instances you performed as re- 
quested because you were threatened with rejection of your wardrobes 
and withholding of the final payment on those items pending the Gov- 
ernment’s satisfaction. 

According to the administrative record, the shipment delivered un- 
der purchase order FNW-D-1686/3 arrived at Otis in good condition. 
The unassembled wardrobes were unloaded onto flat beds and were de- 
livered to the assembly warehouse where they were stacked in accord- 
ance with Air Force Warehouse Regulations. An investigative 
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report by the Federal Supply Service Quality Control Division dated 
July 31, 1956, states: 
* * * 20 wardrobes were set up for assembly. The entire project had to be 


abandoned because the holes in the panels would not line up with the holes in the 
component parts. 


* * * * * * * 


The twenty wardrobes in various stages of assembly were examined for align- 
ment of side and rear panels in relation with adjoining parts. The left and 
right side panel holes do not line up with door jambs. In several cases holes do 
not line up by as much as 8 inches. In some cases where drifting pins were used 
to line up holes the panels became twisted and wavy and the heads of bolts were 
not flush with panels. 


+ * a * * * * 
Furthermore, it is recommended that these wardrobes be rejected. 
In regard to your claim that the wardrobes were damaged because of 
Government handling, the administrative report states: 
* * * Had the damage occurred in the initial transportation by railroad or 
handling after delivery it would have been in evidence at time of receipt by the 
consignee or inspection by Federal Supply Service Quality Control Division. As 


stated in the foregoing, neither of these made notation of such condition in their 
respective reports. * * *, 


You allege that the damage to the wardrobes was caused by Govern- 
ment handling and you seek to prove that averment by an affidavit made 
by youremployees. However, the administrative office reports that the 
damage did not occur while the wardrobes were in the Government’s 
possession. This creates a disputed question of fact. When there is 
a conflict between the statement of a claimant and the report of the 
administrative office, it is a long established rule of this Office to accept 
the latter, in the absence of evidence sufficiently convincing to overcome 
the presumption of the correctness thereof. 

The photographs you have submitted showing the alleged damage 
to the rejected wardrobes were taken after your employees returned the 
wardrobes to your warehouse, which leaves open the possibility that 
the wardrobes were damaged while they were in the possession of your 
employees. While the photographs do establish damage to wardrobes, 
they do not establish when or where the damage occurred or how it 
was inflicted. 

In any event, paragraph 12 of the General Provisions, Standard 
Form 32, November 1949 edition, incorporated by reference as part 
of the contract, provides that any dispute concerning a question of fact 
shall be decided by the contracting officer. Failure to comply with 
the disputes clause, “the only avenue for relief” available for the 
settlement of disputes concerning questions arising under the contract, 
is sufficient without anything else to prevent recovery. United States 
v. Callahan Walker Co., 317 U.S. 56,61. The Government cannot be 
deprived of the benefits of the adminstrative machinery it has provided 
to adjudicate disputes and to avoid large damage claims. United 
States v. Blair, 321 U.S. 730, 735; United States v. Holpuch Co., 328 
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U. S. 284, 239-240; Yuhasz v. United States, 109 F. 2d 467, 468; and 
J.&J. W. Stolts Association v. United States, 66 C. Cls. 1, 8-9. 

In regard to your claim under purchase order FN W-D-3115/3, para- 
graph 3 of the General Provisions, Standard Form 32, November 1949 
edition, incorporated by reference as a part of the contract, provides 
that no payment for extras shall be made unless such extras and the 
price thereof have been authorized in writing by the contracting officer. 

A case very much in point with this part of your claim is United 
States v. Blair, supra. In that case, the contractor filed a claim for 
extra labor, materials and miscellaneous costs alleged to have been 
imposed on him by the “arbitrary, capricious and unfair conduct of 
Government agents.” The contractor had never referred the dispute 
to the contracting officer as was required by the disputes clause similar 
to paragraph 12 contained in the immediate contract. The Supreme 
Court held that the contractor should be precluded from recovering 
on itsclaim. The court said that even if the conduct of the Govern- 
ment superintendent or contracting officer, or their assistants, was so 
flagrantly unreasonable or so grossly erroneous as to imply bad faith, 
the appeal provisions of the contract must be exhausted. Blair case, 
supra, at 736. 

In regard to your contention that in both instances you agreed to per- 
form as requested because your financial condition left you no choice, 
it is settled law that the mere stress of business conditions will not 
constitute duress where the Government was not responsible for those 
circumstances. Fruhauf Southwest Garment Company v. United 
States, 111 F. Supp. 945, 951. 

We find no legal basis to support your claim, and our prior disal- 
lowance is accordingly sustained. 


[B~134441] 


Transportation—Rates—Determination Authority—Ship- 
ments Prior to Interstate Commerce Commission Determina- 
tion of Unreasonableness 


In the settlement of claims for transportation charges on Government shipments, 
the General Accounting Office does not determine the reasonableness 
or unreasonableness of the rates, but the duty imposed on the Office by law 
precludes the sanction of public funds for payment of freight charges based 
on tariff rates comparable to those which have been determined by the Inter- 
state Commerce Commission to be unjust and unreasonable, notwithstanding 
that the charges accrued on shipments which were made prior to the Interstate 
Commerce Commission determination. 


To the Victor Lynn Lines, Inc., March 5, 1958: 


Reference is made to your letter of November 15, 1957, file GAO 
90, requesting review of our audit action taken on your claim, per 
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bill No. A-138, for transportation charges on a shipment moving 
under Government bill of lading No. AF-3961083, dated September 
24, 1954. 

The record shows that the shipment involved consisted of 75 boxes 
and 75 bundles of tents without fixtures or with fixtures in the same 
package, weighing 30,390 pounds, moving from the Mallory Air Force 
Depot, Memphis, Tennessee, to the Dover Air Force Base, Delaware, 
via Cook—Mason Dixon—Victor Lynn Lines. For this service you 
originally claimed and were paid charges computed on the basis of 
a class 70 rating of $2.90 per 100 pounds at a minimum weight of 
22,000 pounds each for two trucks and an overflow weight of 7,100 
pounds in a third vehicle. In our audit here it was determined that 
you had been overpaid $223.75 computed on the basis of a class 100 
less-than-truckload rate of $4.14 per 100 pounds and actual weight of 
30,390 pounds based upon findings of the Interstate Commerce Com- 
mission that charges for a fully loaded vehicle under the minimum 
charge rule should not exceed charges on the same lot of freight com- 
puted on the basis of less-than-truckload rates at the actual weight 
of the shipment. The Commission’s decisions in Royal Manufac- 
turing Company, Inc. v. Huber & Huber Motor Express, Inc., et al., 
66 M. C. C. 237, and Horsman Dolls, Inc. v. Riss & Company, Ince., 
66 M. C. C. 697, were cited as authority for our action. The amount 
of such overpayment was collected by deduction from amounts other- 
wise due you. 

In your request for review you do not question the findings of the 
Commission in the cited cases but you state that under Part 2 of the 
Interstate Commerce Act, 49 U. S. C. 301 et seg., if the Commission 
makes a decision that a rate is unjust or unreasonable, “it just bars 
the application of that rate for the future and does not permit over- 
charges on shipments that have moved in the past.” You take the 
position that we have no authority to apply any such findings of the 
Commission retroactively to the shipment here involved or to similar 
shipments. 

Under the Budget and Accounting Act of 1921, 31 U.S. C. 71, “All 
claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of 
the United States is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.” In the per- 
formance of our statutory duties in a matter such as here presented, 
due consideration must be-given to the terms and provisions of the 
Interstate Commerce Act, as amended, and to pertinent decisions of the 
Interstate Commerce Commission and the courts. Common carriers 
by motor vehicle, engaged in interstate and foreign commerce, are re- 
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quired to “establish, observe, and enforce just and reasonable rates, 
charges, and classifications, and just and reasonable regulations and 
practices relating thereto” by the provisions of section 216 (b) of Part 
II of the Interstate Commerce Act, 49 U.S. C. 316 (b), and all charges 
made for services rendered “shall be just and reasonable, and every 
unjust and unreasonable charge for such service or any part thereof, 
is prohibited and declared to be unlawful.” 49 U. S. C. 316 (d). 

It should be noted that the Commission has exercised jurisdiction on 
numerous occasions to determine the reasonableness of interstate motor 
carrier rates on past shipments. See, for example, W. A. Barrows 
Porcelain Enamel Co. v. Cushman M., Delivery, 11 M. C. C. 365; Kop- 
pers Co.v. Langer Transport Corp., 12 M. C. C. 741; Divie Mercerizing 
Co. v. ET & WNC Motor Transp, Co., 21 M. C. C. 491; Hill-Clarke 
Machinery Co. v. Webber Cartage Line, Inc., 26 M. C. C. 144; Patten 
Blinn Lor. Co. v. Southern Arizona Freight Lines, 31 M. C. C. 716; 
Kingan & Co. v. Olson Transp. Co., 32 M. C. C. 10; Hausman Steel Co. 
v. Seaboard Freight Lines, Ince., 32 M. C. C. 31, and Davidson Transfer 
and Storage Co. v. United States, I. C. C. Docket No. M. C. C. 1849, 
decided October 14, 1957. 

In the Royal Manufacturing Company and Horsman Dolls cases, 
cited above as authority for our present action, the Interstate Com- 
merce Commission found that rates charged under a minimum charge 
rule such as is sought to be applied in this instance were and are unjust 
and unreasonable to the extent that they exceed the less-than-truckload 
rate computed at the actual weight of the shipment. See, also, Over- 
flow and Minimum Charge Rule, Summit Fast Freight, Inc., 61 
M.C.C.163. Our Office does not make determinations as to the reason- 
ableness or unreasonableness of tariff rates. We do, however, deter- 
mine whether the facts and circumstances in connection with a giver. 
claim are comparable to those involved in cases in which charges based 
on similar tariff provisions have been declared by the Interstate Com- 
merce Commission to be unreasonable. To sanction the availability 
of public funds for payment of charges claimed in such situations 
would appear to violate the duty imposed by law upon us to consider, 
in the settlement of claims, substantive defenses in law. In this situa- 
tion the General Accounting Office, in the performance of its author- 
ized duties to settle and adjust Government accounts, would not be 
justified in holding public funds to be available for the payment of any 
amount in excess of the reasonable charges. In this connection, see 
United States v. Western Pacific R. Co., 352 U. S. 59, and United 
States v. New York, New Haven & Hartford R. Co., 355 U. S. 253. 

Accordingly, the audit action taken in this matter is not in error 
and the revision you seek cannot be accomplished here. 








574 DECISIONS OF THE COMPTROLLER GENERAL [37 
[B-134814] 


States—Federal Payments in Lieu of Taxes—Reconstruc- 
tion Finance Corporation Property Transferred to Other 
Govenment Agencies—Public Service Occupancy Transfer 
Real property which was declared surplus by the Reconstruction Finance Cor- 
poration and accepted by the War Assets Administration in 1946, although title 
was not transferred to the United States until 1952, but-which, during the 
period 1947 to 1952, was not on the city tax rolls by reason of cancellation of 
taxes may be regarded as having been transferred to the United States in 1946 
at the time it was declared surplus and accepted by the disposal agency so that 
the fact that the property was not on the rolls in 1952 does not preclude pay- 
ments by the Federal Government in lieu of taxes pursuant to the act of August 


12, 1955, which added sections 701-704 to the Federal Property and Administra- 
tive Services Act of 1949. 


A Federal building in which one-third of the floor space is used by the Veterans 
Administration for services to or on behalf of the public and two-thirds is used 
by two private corporations for light manufacturing and industrial purposes 
may not be regarded as held primarily for a public service to come within the 
tax exemption provisions in section 704 (b) (3) of the act of August 12, 1955, 
40 U. S. C. 524 (b) (8), and to preclude Federal payments in lieu of taxes to 
the city. 

To the Administrator, General Services Administration, March 5, 


1958: 


Your letter of January 2, 1958, requests a decision as to whether, 
under the facts and circumstances hereinafter related, payments in 
lieu of taxes under Public Law 388, 69 Stat. 721, 40 U. S. C. 521-524, 
should be made to the City of New York on Plancor 472 (also known 
as the Mergenthaler Building), 35 Ryerson Street, Brooklyn, New 
York. 

The property, consisting of approximately .663 acres of land im- 
proved by a nine story building constructed by Defense Plant Cor- 
poration in 1943 for industrial use, was conveyed by the United 
States to the Defense Plant Corporation in September 1944, 58 Stat. 
765. In May 1946 (apparently May 6), in accordance with the Sur- 
plus Property Act of 1944, the property was declared surplus by the 
Reconstruction Finance Corporation and was accepted by the War 
Assets Administration. It appears, however, that bare legal title to 
the property continued in the Reconstruction Finance Corporation 
until September 9, 1952, when the Corporation by deed of that date 
transferred legal title to the United States. 

By letter dated January 1, 1947, the Reconstruction Finance Cor- 
poration acting by and through the War Assets Administration leased 
the property to the Veterans Administration. The lease was trans- 
ferred to your Administration as of January 1, 1951, and thereafter 
your Administration assumed all costs of maintenance, operation, 
and repair of the building. In 1951 the General Services Administra- 
tion assigned to the Veterans Administration the first three floors of 
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the building for use as an outpatient medical and dental clinic for 
veterans and such use has continued to the present date. 

In July 1953, your Administration assigned the remaining six floars 
to the Department of the Air Force and this assignment of space is: 
also still in effect. In 1953, the Department of Defense authorized the 
occupancy of the fourth floor by the Mergenthaler Linotype Company, 
and the fifth through the ninth floors by the Otis Elevator Company, 
which arrangement is still in effect. 

Your letter continues in pertinent part: 

By letter dated September 28, 1955, the Department of Finance, City of New 
York, requested payment of the total assessed valuation of the property under 
consideration for the years 1954-1955, 1955-1956. Liability for payment was 
disclaimed by GSA. By letter dated December 6, 1956, the City again requested 
payment, which request was again denied by GSA. By letter dated January 22, 
1956, the City proposed an apportioned amount of the total assessment based 
upon the use of six floors as subject to tax, and the use of three floors by the 


Veterans Administration as tax exempt. Copies of the pertinent correspond- 
ence are attached hereto. 


Public Law 388 directs various departments and agencies of the 
Federal Government to make payments in lieu of taxes on certain 
properties transferred to them from the Reconstruction Finance Cor- 
poration on or after January 1, 1946, if title has been continuously 
in the United States since the date of transfer. You indicate that 
the property in question meets the literal requirements of Public 
Law 388 so as to qualify as property on which payments in lieu of 
taxes may be made, since the transfer of the property to the Govern- 
ment occurred after January 1, 1946, and title has been held by the 
United States continuously since date of transfer. However, you 
say, in effect, that since the property was not on the tax rolls of the 
City of New York as of the date bare legal title thereto was trans- 
ferred to the United States, the City is not entitled to payments in 
lieu of taxes on such property in view of our decision of February 
13, 1957, B-130426, 36 Comp. Gen. 592. In reference to this decision 
you say: 

In the cited opinion B-130426 your office held that the property under con- 
sideration had never been on the tax rolls. In the instant case, the property 
was on the tax rolls and taxes were paid for the years 1943/44 through 1946/47. 
However, taxes which were assessed but not paid for the years 1947/48 through 
1953/54 by action of the City were cancelled of record. Thus as of the date of 
transfer, subject property was not on the tax rolls and would therefore be 
within the purview of your opinion B-130426. The property has been carried 
on the tax rolls from 1954/55 through 1947/58 as exempt. 

You conclude, in effect, that since the property was not on the tax 
rolls of New York as of the date legal title was transferred to the 
United States no undue or unexpected burden upon the local taxing 
authorities was created. Hence, it is the position of your Administra- 
tion that the property is not within the purview of Public Law 388 
and any payments made would be in the naiure of a gift or windfall. 
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In our above referred-to decision of February 13, 1957, we held— 
quoting from the syllabus: 

A municipality which does not furnish any of the customary community 
services (police or fire protection, power, water and sewage disposal) to a 
Government-owned plant and has not had the property on its tax rolls may 
not be regarded as suffering an undue or unexpected burden as the result of 
the transfer of the plant from the Reconstruction Finance Corporation to the 
Navy Department in 1947 so as to be entitled to payment in lieu of taxes au- 
thorized by the act of August 12, 1955, which added sections 701-704 to the 
Federal Property and Administrative Services Act of 1949. 


It is clear from the quoted language that the decision was not based 
entirely on the ground that the property was not on the tax rolls of 
the city claiming payment as of the date of transfer of title to the 
United States. While that was one of the grounds for the conclusion 
reached therein, the important factor was that the city involved did 
not furnish any of the community services (police or fire protection, 
power, water and sewage disposal) customarily furnished an indus- 
trial plant by a local municipality. In the instant case we assume, 
since the record does not indicate otherwise, that the City of New 
York is furnishing the property in question the customary community 
services. Therefore, it may not be said that payments in lieu of taxes 
on such property would be in the nature of a gift or windfall to the 
city in the instant case, since the city apparently furnishes services 
for which payments in lieu of taxes are ordinarily made. 

Also, in the above cited case the property had never been on the 
tax roles of the city requesting the payment in lieu of taxes. While 
it may be that the property in the instant case was not on New York 
City’s tax rolls on the date the bare legal title thereto was trans- 
ferred to the United States, it apparently was on the City’s tax rolls 
on the date it was declared excess to the needs of the Reconstruction 
Finance Corporation and accepted by the War Assets Administration 
(United States). We have held (and so have the courts) that under 
the Surplus Property Act of 1944, the date property is declared sur- 
plus to the needs of the Reconstruction Finance Corporation and is 
accepted by the disposal agency is the date such property must be con- 
sidered as having been transferred to the United States and is thus 
immune from taxation, even though the Reconstruction Finance Cor- 
poration may continue to hold bare legal title to the property. See 
32 Comp. Gen. 574 and Board of County Com’rs. of Sedgwick County, 
Kan. v. United States, 105 F. Supp. 995. Therefore, the property 
in question must be considered as having been transferred to the 
United States on or about May 6, 1946, rather than September 9, 
1952, and it appears from the record that the property was on the 
tax rolls of New York City on May 6, 1946. 

In view of the foregoing, we conclude that the property involved 
here is not within the purview of our decision of February 13, 1957, 
B-130426, 36 Comp. Gen. 592, and that decision does not preclude 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 577 


payment in lieu of taxes to the City of New York for such property. 
However, another question here involved is whether the property 
falls within the purview of section 704 (b) of Public Law 388, 40 
U. S. C. 524 (b), because of the use made of the first three floors by 
the Veterans Administration. This section provides, in pertinent 
part, as follows: 
(b) No payment [in lieu of taxes] shall be made under section 703 with 


respect to any real property of any of the following categories: 
* * a * * * 


(2) Real property used or held primarily for any purpose for which real 
property owned by any private citizen would be exempt from real property 
tax under the constitution or laws of the State in which the property is 
(3). Real property used or held primarily for the rendition of service to or 
on behalf of the local public, including (but not limited to) the following 
categories of real property: * * * [Italics supplied.] 

The quoted provisions preclude or prohibit payments in lieu of 
taxes only if the real proprety involved is used or held primarily for 
the purposes set forth therein. The word “primarily” has been de- 
fined to mean “chiefly” or “principally.” People v. Berry, 304 P. 2d 
818. The record discloses that approximately one-third of the floor 
space in the building involved here is used by the Veterans Admin- 
istration and approximately two-thirds of such space is used by the 
two corporations. _The space occupied by the Veterans Administra- 
tion is used for the rendition of services te or on behalf of the local 
public and the two corporations use their space for light manufac- 
turing or industrial purposes. The record also discloses that the cor- 
porations employ a total of 1,450 people on the six floors they occupy 
and that the Veterans Administration employs 260 people on its three 
floors. 

From the foregoing, it appears that the instant real property is 
not used or held primarily for any purpose set forth in sections 704 
(b) (2) or (3), 40 U.S. C. 524 (b) (2) or (3), so as to preclude pay- 
ments in lieu of taxes being made on the entire property. Therefore, 
you are advised that under the present circumstances payments in 
lieu of taxes may be made to the City of New York on the property in 
question, on the basis of the total assessed valuation and without 
regard to apportionment, for any period such payments are otherwise 
authorized under Public Law 388. 


[B-135244] 


Bids—Time Extension for Submission—Amended Invita- 
tion—Bid Acceptance After Rejection 


The fact that only four days were allowed between the time that bids were 
returned unopened to all three bidders for the reason that the Government 
misstated its requirements and the time of reopening under an amended in- 
vitation is not such an insufficient time, under the circumstances where there 
is no indication that more bidders would have responded had more time been 
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allowed, as to require rejection of all bids, and, therefore, no objection will 
be made to the reinstatement of the amended invitation and award to the low 
bidder. 


To the Secretary of the Air Force, March 5, 1958: 


By letter dated February 12, 1958, the Deputy Assistant Secre- 
tary of the Air Force requested a decision as to whether a contract 
properly may be awarded under Scott Air Force Base invitation 
No. IFB 11-623-58-22, dated December 7, 1957, as amended. 

Under the invitation bids were requested, to be opened at 9:00 
AM/CST, December 19, 1957, on several pavement repair opera- 
tions described in the bidding schedule and in the pertinent specifi- 
cations. Of the 17 prospective bidders contacted, only three re- 
sponded to the invitation. The day before the opening of bids a 
representative of one of the bidders, Skrainka Construction Com- 
pany, invited the contracting officer’s attention to a discrepancy be- 
tween the information shown on the bid schedule and in the plans 
concerning the extent of the painting work required (traffic lines in 
the parking lots) under item No. 10. In this connection, the schedule 
indicated 277,500 lineal feet as the quantity of the painting required 
under that item, whereas the plans indicated a painting job consisting 
of only 27,750 feet. Thus, through the inadvertent misplacement 
of a decimal point in stating the estimated quantity of painting in- 
volved under item No. 10, the Government overstated its actual paint- 
ing needs by ten times the amount required. 

As the result of its error, the Procurement office, at the scheduled 
opening time, handed back to the three bidders their unopened bids, 
advising them of the error and informing them that the invitation 
was being changed to show the correct painting requirement. These 
bidders were further advised that proposals submitted under the 
corrected invitation would be opened at 1:30 P. M., December 23, 
1957. Amendment No. 1 to the invitation was issued December 20, 
1957, which correctly stated the Government's actual painting re- 
quirement for only 27,750 lineal feet, and copies thereof were sent 
to the prospective bidders who comprised the Government’s original 
mailing list. 

At the opening on December 23, 1957, the bid of the Skrainka 
Construction Company was found to be the lowest of the three bids 
received. Accordingly, appropriate steps were taken by the Pro- 
curement office to award the contract (AF 11 (623)-66) to that com- 
pany. Finalization of the award has not been accomplished, how- 
ever, due to a determination made on December 30, 1957, by the 
Military Air Transport Service—the activity for which the work 
was to be performed—that all bids submitted under the invitation 
should be rejected for the reason that the amendment of December 
20, 1957, did not allow sufficient time before opening to afford pro- 
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spective bidders full opportunity for submitting an offer under the 
amended invitation. Apparently, the invitation was canceled and 
the bids submitted thereunder have been tentatively rejected pursuant 
to the aforesaid determination. 

You have recommended that the cancellation of the invitation and 
rejection of the bids be treated as a nullity, and that the award under 
the amended invitation be made to the Skrainka Construction Com- 
pany. As justification therefor, you point out that ample oppor- 
tunity was afforded the three interested bidders to effect whatever re- 
visions in their bids they deemed necessary to meet the requirements 
of the amended invitation. Also, you have expressed the belief that 
the interests of any other potential bidder were not jeopardized by 
the bidding procedure adopted in this case, particularly since no truly 
interested bidder need have been discouraged in the first instance 
from bidding on the overstated quantity of painting shown in the 
original bid schedule. 

The fact that the Government's actual painting requirements under 
item No. 10 of the schedule were originally misstated would not have 
prevented a prospective bidder from submitting a proposal on the 
services as described in the invitation. Moreover, while only three 
bids were received in response to the basic invitation, there is no indi- 
cation in the record that more bidders would have responded had 
more time been allowed. 

Furthermore, there can be no serious question concerning the pro- 
priety of the contracting officer's conduct in having returned to the 
three original bidders their unopened bids at the scheduled time for 
opening on December 19, 1957, thereby foreclosing the possibility of 
any bidder discovering the contents of a competitor’s proposal, or 
otherwise gaining an unfair advantage over any other bidder. 

In the circumstances, and since it is considered that sufficient time 
was allowed the interested bidders between December 19 and 23, 1957, 
to revise their bids to conform to the Government's actual painting 
requirements under item No. 10 of the schedule, you are advised that 
we would interpose no objection to the reinstatement of invitation 
No. IFB 11-623-58-22, as amended, and the proposals submitted 
thereunder, nor would we be required to object to an award of the 
contract to Skrainka Construction Company, as proposed. See 36 
Comp. Gen. 62. 

The papers are returned herewith. 


[[B-135272] 


Bids—Mistakes—Allegation at Bid Opening—Refusal to 
Substantiate Error 


To permit consideration of a low bid submitted by a bidder who at the opening 
orally alleged an error in an obviously low unit price but who preferred not to 
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substantiate the mistake because it would eliminate his bid from competition 
would be not only tantamount to allowing the ostensibly low bidder to elect, 
after bid opening, whether to stand on the bid or withdraw it on the ground of 
mistake but would be unfair to other bidders and contrary to the competitive 
procurement system. 


To the Bureau of Reclamation, March 5, 1958: 


Reference is made to your letter of February 18, 1958, 220, request- 
ing our advice as to consideration of bids submitted in response to an 
invitation issued on December 18, 1957, for construction and comple- 
tion of earth work and structures for approximately 2.1 miles of 
drains, as required by Specifications No. 117C-485, in connection with 
the Columbia Basin Project, Washington. 

The Schedule contained in the specifications lists 19 items of work 
to be performed, opposite each of which bidders were required to 
show the unit price and total amount included in the bid therefor. 
However, bidders were advised that while bids would be considered 
on the basis of the schedule, no bid would be considered for only a 
part of the schedule. Item No. 1 in the schedule is “Excavation for 
open drains 22,000 cu. yds.” 

At the opening of bids on January 23, 1958, the bid of Duncan 
Construction Company, Moses Lake, Washington, in the total amount 
of $18,050.38, was found to be the low bid, and the bid of Zuber 
Brothers Contractors and Contractors & Excavators, Inc. (a Joint 
Venture), Portland, Oregon, in the total amount of $19,457, was 
found to be the second low bid of the 16 bids received. The Gov- 
ernment engineer’s estimate was $22,764. 

You state that the following is an account of what happened at the 
conclusion of the opening of bids, based upon the recollection of the 
Bid Opening Board: 


After the last bid had been opened, several asked that unit prices of the low 
bidder be read. Mr. McGonegal, Chief, Contract Administration and Construc- 
tion Branch, called for the apparent low bid and announced that he would read 
the item number and the unit price from the apparent low bid submitted by 
Duncan Construction Company. He began, “Item 1, 12 cents.” There was an 
audible stirring of the audience, and several joking comments were made. Mr. 
William N. Duncan, owner of Duncan Construction Company, seemed quite upset, 
and stated, “I know that’s not right,” whereupon several more comments were 
made by the audience. Mr. McGonegal stated, “I repeat—Item 1, 12 cents.” 
Several further comments came from the audience, and then Mr. Duncan said, 
“I won't do it for that—it should be 21 cents—the extension will show that I 
meant to bid 21 cents.” Several people, including a member of the Bid Opening 
Board, checked the extension, which was found to be based upon a unit price 
of 12 cents per cubic yard. At this point Mr. Duncan began a whispered con- 
versation with a person in the audience, and made no other statements to the 
Board until the close of the meeting. 

It is customary after the bid openings are dismissed to interview representatives 
of the low bidder, if any are present. As the audience was leaving the room, Mr. 
Duncan approached Mr. McGonegal, to state that his 12-cent bid was in error, 
and to ask what he might do about it. He stated that he had never before been 
in such a predicament. Mr. McGonegal advised Mr. Duncan to gather together 
his work sheets and any other supporting data, and bring them to him the same 
afternoon if possible. Mr. Duncan did not reply directly as to whether he would 
comply. However, he stated that he could begin work within a week; he expected 
to subcontract concrete, and possibly pipe work. 
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It appears that nothing further had been heard from Mr. Duncan 
relative to the alleged mistake by the afternoon of January 24, 1958, 
in view of which the following telegram was dispatched to the bidder: 


PLEASE VERIFY IMMEDIATELY YOUR BID FOR WORK UNDER SPECI- 
FIOATIONS NO. 117C-485. 


Mr. Duncan replied on behalf of Duncan Construction Company by 
telegram of January 27, 1958, as follows: 


WE ARE WILLING TO PROCEED WITH WORK ON 117C-485 AS BID 
JANUARY 23RD 1958. 


You state that, in order to reduce the time consumed by the mechanics 
of award of contract, a bid opening report recommending award to the 
low bidder was tentatively approved on January 29, 1958, under the 
assumption that Mr. Duncan’s terse telegram would be followed up by 
supporting evidence relative to the amount intended to be included in 
the bid for item No. 1. Contract, performance and payment bond 
forms were also forwarded to the bidder for execution by the Acting 
Project Manager's letter of the same date, which stated in part: 

* * * However, this letter is not to be considered an award of contract nor a 


cominitment that award will be made, and no work should be commenced unless 
and until you have received an award and notice to proceed. 

On January 31, 1958, the Acting Project Manager dispatched the 
following telegram to the bidder: 

YOUR TELEGRAPHIC REPLY TO MY TELEGRAM ASKING FOR VERIFI- 
CATION OF YOUR BID FOR WORK UNDER SPECIFICATIONS NO. 117C- 
485 IS NOT CONSIDERED RESPONSIVE. 

WE HAVE REASON TO BELIEVE YOUR BID MAY BE IN ERROR AND YOU 
ARE REQUESTED TO SUBMIT A SWORN STATEMENT WITH SUPPORT- 
ING EVIDENCE SUCH AS ORIGINAL WORK SHEETS OR OTHER DATA 
USED IN PREPARING THE BID FOR WORK UNDER SPECIFICATIONS 
NO. 117C-485, WHICH WOULD SUPPORT YOUR BID RECEIVED AND THE 
PRICES QUOTED THEREIN AS BEING THOSE WHICH YOU ORIGINALLY 
INTENDED OR THAT THE BID WAS IN ERROR. 

Mr. Duncan replied on behalf of Duncan Construction Company by 
letter of February 6, 1958, as follows: 

In regard to U. S. B. R. Specifications No. 117C-485, the bid which I submitted 
to the Bureau of Reclamation on the above specifications is my firm bid and I 


stand ready and willing to perform the work thereunder required at the prices 
contained in my bid to you on January 23, 1958. 


In the meantime, it appears that a representative of the surety 
for Duncan Construction Company had personally delivered to the 
Assistant Project Manager executed copies of the contract, payment 
and performance bonds, referred to above. 

As you indicate, the bidder’s letter of February 6, 1958, was not 
responsive to the Government’s telegram of January 31, 1958, and 
it fails completely, as in the case of the other replies, to furnish any 
information whatsoever on the issue involved. However, you state 
that you believe the record in the case establishes that Duncan Con- 
struction Company made an error which, if corrected, would remove 
it from consideration as low bidder, and that the said concern by 
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failing to respond to the requests for presentation of worksheets and 
supporting data to either substantiate its price, or confirm that an 
error was made, is attempting to take advantage of the situation at 
the expense of other bidders, citing 35 Comp. Gen. 33. Accordingly, 
you state that since it would not, for reasons which you point out, be 
practicable to readvertise the procurement this late in the year, you 
are of the opinion that the contract should be awarded to the second 
low bidder. 

The abstract of bids in the present instance shows that the unit 
prices stated by the other bidders for the excavation work designated 
as item No. 1 ranged from $0.22 to $0.55 per cubic yard, the average 
being $0.29. The Government engineer’s estimate was $0.27. More- 
over, a tabulation of the results of bidding during the past 12 months 
on the major drain construction work in connection with the Colum- 
bia Basin Project shows that Duncan Construction Company sub- 
mitted bids on 6 previous jobs in which the unit prices stated by the 
company for excavation work of the type here involved ranged from 
$0.20 to $0.56 per cubic yard, the average being $0.35. Also, the 
tabulation shows that in connection with the 13 previous jobs adver- 
tised during this period the average price quoted for excavation work 
by the concerns submitting the low bids was $0.264 per cubic yard. 

Thus, there would appear to be no doubt but that Duncan Con- 
struction Company made a mistake in respect to the price included 
in its bid for item No. 1, and that the unit price intended to be quoted 
was $0.21, instead of $0.12, as stated by Mr. Duncan at the opening 
of bids. But correction of this mistake would have the effect of 
making Duncan Construction Company’s bid $20,030.38, thereby 
removing it from consideration as the low bid. Mr. Duncan ap- 
parently realized this after he had made the oral declaration with 
respect to the mistake and preferred not to substantiate the mistake 
lest his company be eliminated from the competition. 

In view of the notice which the Government had, both actual and 
constructive, as to the fact of error, it seems apparent that the ac- 
ceptance of Duncan Construction Company’s bid without further 
agreement or understanding would not have given rise to the forma- 
tion of a contract. See Moffett Hodgkins & Clarke Co. v. Rochester, 
178 U. S. 373. However, the bidder now would waive the right 
which it otherwise has to have its bid rejected on the ground of 
mistake and would have it considered a valid bid. Were the Gov- 
ernment to acquiesce, it would be tantamount to allowing the ostensible 
low bidder to elect, after bid opening, whether to stand on the bid, or 
withdraw it, on the ground of mistake, depending upon which course 
of action appeared to be in its best interest. Obviously, this would not 
be fair to the other bidders, whose bids had been disclosed, and it 
would be detrimental to the purposes sought to be accomplished by the 
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statutes relating to competitive bidding. See our decision B-124066, 
dated June 7, 1955, to the Secretary of the Interior, relative to the pro- 
priety of awarding a contract to Denali Construction Co., Inc., and 
McCray Marine Construction Co., as co-adventurers, for construction 
of a Marine Terminal at Seward, Alaska. 

Accordingly, you are advised that the bid of Duncan Construction 
Company should be disregarded in making the award. 

The papers transmitted with your letter are returned herewith. 


[B-134791] 


Property—Public—Damage, Loss, Ete.—Carrier’s Liabil- 
ity—Burden of Proof 

Where the Government bill of lading, under which a Government-owned auto- 
mobile was shipped overseas, indicates receipt of the automobile in good condi- 
tion at origin by the carrier and delivery to the consignee at destination damaged, 
there is a presumption that the damage and pilferage occurred during trans- 
portation, and where this presumption is supported by inspection report of the 
agent of the consignee and consignee and the only evidence offered by the carrier 
is a delivery record, which is not identified with the particular shipment and 


is not signed by either the agents of the consignee or the agents of the carrier, 
deduction from the carrier's bill to cover the loss was proper. 


To the American President Lines, March 6, 1958: 


We have carefully considered the matter of damage to a Govern- 
ment-owned automobile transported by your company, which was the 
subject of your letter of December 30, 1957, file Manila Claim 426-6 
SS PRESIDENT ARTHUR V/18. 

The record so far made in this case shows that one unboxed Chevro- 
let station wagon, weighing 3,660 pounds and measuring 667.1 cubic 
feet, was tendered to your company in Jersey City, New Jersey, on 
July 3, 1956, for transportation and delivery to the Veterans Adminis- 
tration, in care of the American Embassy, at Manila, Republic of the 
Philippines, on bill of lading GS 739434. The bill of lading was 
signed by an agent of your company to acknowledge receipt of the 
automobile in “apparent good order and condition” for delivery “in 
like good order and condition” in Manila. After the vehicle had been 
discharged from the vessel at destination, the bill of lading was accom- 
plished to show that the front rubber floor matting, valued at $13.05, 
and the gas cap, valued at $1.225, were missing. In addition, there 
were various scratches and dents on the fenders and body of the car. 
A copy of an “OVER, SHORT, AND DAMAGE REPORT,” dated 
December 14, 1956, prepared by the consignee, evidences that the ship- 
ment was received on August 23, 1956; the damage, visible upon re- 
ceipt, and luss were discovered August 23, 1956; they were reported 
to the carrier August 23, 1956; and the carrier waived its right of in- 
spection. This report also states that the loss and damage were 
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covered by Bad Order Inspection Report, Arrastre Service Port of 
Manila, No. 4947, dated August 23, 1956. By letter of September 10, 
1956, the Manila Port Service informed the Veterans Administration 
at Manila that it had received the motor vehicle from the vessel in the 
condition in which it was delivered to the consignee. 

Based upon an estimate made by Northern Motors, Inc., at Manila, 
the repair of the vehicle cost $105.575. This cost, together with re- 
placement of the missing accessories, resulted in a total cost of 
$119.85 to the Government to restore the vehicle to the same good order 
and condition in which it was delivered to the American President 
Lines at Jersey City and in which the carrier contracted to deliver 
it to the consignee at Manila. Upon your refusal to accept respon- 
sibility for any damage other than to the left front fender, $119.85 
was deducted from the freight charges claimed, and the balance of 
the charges were paid on voucher No. 9364 in the April 1957 accounts 
of disbursing officer J. F. Cannon. Thereafter, on July 19, 1957, you 
wrote to the consignee, transmitting your supplemental bill Aud-35- 
A-PR for $91.51, the difference between the amount deducted and 
the ameunt for which you admitted liability, $28.34. This bill was 
transmitted here by the administrative office and was disallowed on 
December 4, 1957, by our settlement in claim TK-569095. Your 
letter of December 30, 1957, followed, asserting that exceptions were 
taken at the time of delivery only to the damage for which the repair 
costs total $28.34, and that conclusive evidence in support of your 
position had been furnished in connection with your supplemental 
bill. 

Your supplemental bill was supported with a copy of the repair 
estimate made by Northern Motors, Inc., which also served as the 
basis for the Government’s claim for repairs, and with the reproduc- 
tion of an “UNCRATED AUTO AND TRUCK RECEIVING 
AND/OR DELIVERY RECORD,” which purported to be the deliv- 
ery record on the motor vehicle shipped. This document, dated 
August 21, 1956, two days before the date of the bad order inspection 
report, No. 4947, prepared by the Manila Port Service, presumably 
relates to the vehicle in question, although the document contains 
nothing relating it to the shipping documents covering the Chevrolet 
station wagon. The space for insertion of the bill of lading number 
on the delivery record is blank. The document, by means of diagrams, 
shows damage to the left front fender of a vehicle, as described by 
code letters A and F, and damage to the left rear fender, as shown in 
code letter F. In the space containing the key to the code used, the 
explanation of these particular code letters has been indecipherably 
overwritten. There are spaces on this report for the signature of the 
party receiving or delivering the goods and at the end of the document 
is the recital “the above exceptions covering the condition of the car,” 
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with appropriate spaces for the signatures of the parties either 
shipping or receiving the vehicle. All of the spaces so provided 
for signatures are blank. 

It is fundamental that upon proof of goods loaded in good condi- 
tion and outturned damaged, the shipper is entitled to recover unless 
the carrier succeeds in exculpating itself by proving the damage 
resulted from a cause for which it was not liable or that it had exer- 
cised due diligence to avoid damage. 46 U.S. C. A. 1304; American 
Tobacco Company v. Katingo Hadjipatera, 81 F. Supp. 488; General 
Foods Corporation v. The Troubadour, 98 F. Supp. 207; Universal 
Leaf Tobacco Company of China v. Bank Line, Limited, 115 F. Supp. 
353. The Government bill of lading, evidencing receipt of the auto- 
mobile in good condition at origin by the carrier and delivery to the 
consignee at destination damaged, created a presumption that the 
damage and pilferage occurred in the course of transportation. This 
presumption is supported by the inspection reports of the Manila 
Port Service and the consignee. The only evidence you have offered 
to rebut the presumption is the reproduction of an “UNCRATED 
AUTO AND TRUCK RECEIVING AND/OR DELIVERY REC- 
ORD,” which is of no probative evidentiary value, since it is insuffi- 
ciently identified with the vehicle in the instant case, and is signed by 
neither the agents of the consignee, the Manila Port Service, nor 
agents of your line. 

Under the circumstances, the settlement disallowing your claim was 
correct and is sustained. 


[B-123643] 


Military Personnel—Pay—Disability Retirement—Grade 
at Time of Retirement—Tracy v. United States 


In the computation of retired pay of members of the uniformed services retired 
for physical disability who hold permanent Reserve grades which are higher 
than the temporary grades in which they are serving on active duty at the time 
of retirement, the rule established in the case of Tracy v. United States, 136 C. 
Cls. 211, and related cases, which authorized computation of retired pay on the 
basis of the higher Reserve grade, will be followed by the General Accounting 
Office not only with respect to the applicability of the fourth paragraph of section 
15, Pay Readjustment Act of 1942, to Reserve officers retired for disability but 
also with respect to disability retirement pay under section 402 (d), Career 
Compensation Act of 1949 or under 10 U. S. C. 1372. 36 Comp. Gen. 628, modified. 


To the Secretary of Defense, March 7, 1958: 


Reference is made to our decision to you of March 5, 1957, B-123643, 
36 Comp. Gen. 628, concerning the effect of the decision rendered on 
June 5, 1956, by the Court of Claims in the case of Louis Standish 
Tracy v. United States, 136 C. Cls. 211, on the retirement pay status of 
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officers of the uniformed services retired for physical disability who 
hold a permanent Reserve grade which is higher than the temporary 
grade in which they are serving on active duty at the time of their re- 
tirement. 

The court in the opinion of June 5, 1956, held that under the au- 
thority of 37 U.S. C. 1952 Ed. 115 (fourth paragraph, section 15, Pay 
Readjustment Act of 1942, 56 Stat. 368), the percentage to be used in 
computing Tracy’s disability retirement pay was “75” and that Tracy 
was further entitled, under the provisions of section 402 (d), Career 
Compensation Act of 1949, 63 Stat. 818, 37 U. S. C. 272 (d), to have 
his retired pay computed on the basis of his permanent grade of colonel 
in the Officers’ Reserve Corps, rather than on the basis of the grade of 
lieutenant colonel in the Army of the United States in which he was 
serving on active duty at the time of his retirement (May 1, 1950). 

You were advised in the decision of March 5, 1957, of the reasons 
why we disagreed with that part of the court’s opinion in the 7racy 
case which authorized the computation of retired pay on the basis of a 
Reserve grade higher than the active-duty grade at the time of retire- 
ment. You were further advised that in view of several similar cases 
then pending before the Court of Claims involving the same statutory 
provisions and raising the same issues—the determination of which 
would require the court to reconsider its conclusion in the 7racy case— 
no proper basis then existed for following as a precedent in other cases 
the rule established in the 7’racy case with respect to grade for retired 
pay purposes. See the answer to question 1 in the decision of March 
5, 1957. 

On January 15, 1958, the Court of Claims rendered decisions in 
two similar cases—Clarence Timothy Lowell v. United States, C. Cls. 
No. 361-56, and Charles C. Budd v. United States, C. Cls. No. 467-56. 
In the Lowell case the plaintiff had served in the military forces of 
the United States prior to November 12, 1918; was called to active 
duty in February 1942 in a temporary commissioned grade in the 
Army of the United States; was retired on August 31, 1950, while 
serving in the temporary grade of major, Army of the United States, 
for physical disability as provided by section 402, Career Compensa- 
tion Act of 1949, 63 Stat. 816, 37 U. S. C. 272; and held the perma- 
nent grade of lieutenant colonel in the Officers’ Reserve Corps on 
August 31, 1950, the date of his retirment for physical disability. 
On those facts and under authority of 37 U. S. C. 115 and the pro- 
visions of section 402 (d), Career Compensation Act of 1949, 63 Stat. 
818, it was held that the plaintiff, Lowell, was entitled to receive dis- 
ability retirement pay computed at the rate of 75 per centum of the 
pay of a lieutenant colonel. The court further implied in the Lowell 
case that its conclusion would have been the same under the pro- 
visions of section 1372, Title 10, U. S. Code, 70A Stat. 105, relating 
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to retired grade, which replaced the corresponding provisions of sec- 
tion 402 (d) of the Career Compensation Act of 1949. 

The statutory provisions and issues involved in the Budd case were 
the same as those considered in the Zowell case and the Budd case, 
too, was decided in the plaintiff’s favor. Thus, the decisions ren- 
dered on January 15, 1958, by the Court of Claims in the Zowel/ and 
Budd cases have reaffirmed the views expressed by the majority of the 
court and the conclusions reached by the court in the 7racy decision 
of June 5, 1956. Also, we have been advised in a letter dated Febru- 
ary 24, 1958, from the Assistant Attorney General, Civil Division, 
Department of Justice, that the Solicitor General has determined that 
there will be no further judicial proceedings in the Lowell case or 
the Budd case. 

In the circumstances, we have decided to follow the rule established 
by the decisions of the Court of Claims in the 7racy, Lowell and 
Budd cases not only with respect to the applicability of the fourth 
paragraph of section 15, Pay Readjustment Act of 1942, to Reserve 
officers retired for disability but also with respect to the computation 
of disability retirement pay under the provisions of section 402 (d), 
Career Compensation Act of 1949, 63 Stat. 818, or section 1372, Title 
10, U. S. Code, 70A Stat. 105, as applicable, on the basis of a per- 
manent Reserve grade held by the individual concerned at the time of 
his retirement which is higher than the grade in which he was serving 
on active duty at that time. In other words, we will not question 
otherwise proper payments of retired pay made administratively in 
accordance with the rule established by the Tracy, Lowell and Budd 
cases and we will follow that rule hereafter in acting upon claims in 
similar cases presented here for settlement. The decision of March 
5, 1957, 36 Comp. Gen. 628, is modified accordingly. 


[B-124442] 


District of Columbia—Permit Fees—Liability of Federal 
Agencies 


By the enactment of section 1 (c) of the District of Columbia Alley Dwelling 
Act, which directed the erection of low-rent public housing in accordance with 
the laws and regulations of the District of Columbia, the Congress waived the 
Federal Government’s immunity with respect to compliance with municipal 
building and zoning laws and regulations, and, therefore, if it is administra- 
tively determined by the National Capital Housing Authority to be in the in- 
terest of the United States to pay the permit fees prescribed by the District of 
Columbia for development and construction of housing, there is no legal ob- 
jection to the payment. 


To the National Capital Housing Authority, March 7, 1958: 


Your letter of October 21, 1957, requests our decision as to whether 
the Nationa] Capital Housing Authority may continue to pay the 
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prescribed permit fees charged by the District of Columbia in con- 
nection with the development and construction of low-rent public 
housing. In a letter to us of the same date the President, Board of 
Commissioners of the District of Columbia, made reference to your 
letter and expressed the view that “the Authority is’not only au- 
therized to pay such permit fees to the District of Columbia, but is 
legally obligated to pay the same if such payment is required by the 
District of Columbia.” 

The question is said to be presented because of the possible appli- 
eation to the Authority of our decision dated October 2, 1956, 
B-124442, reported at 36 Comp. Gen. 266. We held therein, quoting 
from the syllabus, that “Fees for the issuance of public permits to 
Federal agencies may not be assessed by the District of Columbia nor 
paid by the Federal agencies, in the absence of express statutory au- 
thority, notwithstanding that the fee merely covers the expenses for 
service rendered by the municipality.” 

As indicated in your letter, Title II of the act of June 25, 1938, 52 
Stat. 1188, established the National Capital Housing Authority as a 
local public housing authority for purposes of participating in the 
low-rent housing program set up under the United States Housing 
Act of 1937, 50 Stat. 888. Under the latter statute, as amended, 42 
U. S. C. 1401, e¢ seg., building operations of the Authority are 
financed by the Public Housing Administration pursuant to con- 
tracts for loans and annual contributions; and title to all property 
acquired by the Authority vests in the United States. 

In its capacity as a developer and operator of low-rent housing 
projects, the Authority is required to comply with the terms of sec- 
tion 1 (c) of the cited act of June 25, 1938, 52 Stat. 1186, as follows: 

The Authority is authorized and empowered to replat any land acquired 
under this Act; to pave or repave any street or alley thereon; to construct 
sewers and water mains therein; to install street lights thereon; to demolish, 
move, or alter any buildings or structures situated thereon and erect such 
buildings or structures thereon as deemed advisable: Provided, however, That 
the same shall be done and performed in accordance with the laws and munic- 


fpul regulations of the District of Columbia applicable thereto. [Italics sup- 
plied.] 


Among the laws and regulations applicable to the erection of build- 
ings in the District of Columbia is section 10 of the zoning act of 
June 20, 1938, 52 Stat. 800, D. C. Code 5-422, which requires a build- 
ing permit as a condition to the lawful erection, construction, re- 
construction, conversion, or alteration of any building or structure, 
or any part thereof. Also, under authority of the act of June 14, 
1878, 20 Stat. 131, D. C. Code 1-228, the Commissioners of the 
District of Columbia have promulgated various building regulations 
in the form of building, plumbing, electrical, etc., codes, which 
require the securing of permits before undertaking such work, in 
order to insure compliance with the manner of approved building 
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construction. The act of March 3, 1909, 35 Stat. 689, D. C. Code 
5-429, authorizes the Commissioners of the District of Columbia to 
prescribe a schedule of fees to be paid for such permits, said fees to 
cover the cost and expense of issuing the permits and inspection of the 
work performed thereunder. 

In the letter of October 21, the President, Board of Commissioners 
of the District of Columbia, explains that the fees for building permits 
are in reality charges made for, and commensurate with, services 
rendered by the District of Columbia to the permittees; and that 
the permit itself merely is evidence that the permittee has had the 
services performed, that he has complied with all laws and regulations 
pertaining to the business or work described therein, and that he has 
paid to the District the cost of the services rendered in connection 
therewith. 

You say in your letter that the Authority desires and needs the 
services rendered by the District of Columbia incident to the issuance 
of building permits, and that it is willing to pay the prescribed fees 
therefor, if otherwise legally proper. Such services, you mention, 
include the complete review of plans and specifications for housing 
projects, the furnishing of water during construction, and the physical 
inspection during construction to insure compliance with District of 
Columbia building and zoning laws and regulations. 

Under the provisions of Clause 2 of Article VI of the Constitu- 
tion of the United States the instrumentalities and property of the 
United States used by it in its governmental activities are exempted 
from application of, or complying with, any state or municipal 
building and zoning law and regulation. See United States v. City 
of Chester, 51 F. Supp. 573, affirmed 144 F. 2d 415, and the com- 
panion case of United States v. City of Philadelphia, 56 F. Supp. 862, 
affirmed, 147 F. 2d 291, certiorari denied, 325 U.S. 870. And the fact 
that the Congress is the legislative body for both the District of 
Columbia and the Federal Government does not operate to deprive 
Federal property situated in the District of Columbia from such 
immunity, unless the Congress provides otherwise. See 26 Comp. Dec. 
611; 27 Comp. Gen. 232. 

This principle was the basis for the conclusion expressed in our 
decision of October 2, 1956. In addition, the decision cited the statu- 
tory provisions codified in sections 5-428 and 7-615 of the D. C. Code, 
which exempted Federal public buildings from application of the 
requirements thereof for securing permits from the District of Colum- 
bia before erecting uny structures in, or for operations on the streets 
or other public spaces of, the District of Columbia. 

However, the facts involved in this case clearly distinguish it from 
our decision of October 2. Here, the Congress waived the Govern- 
ment’s immunity over the property in question by the above-quoted 
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proviso, which directed the Authority to erect low-rent public housing 
in accordance with the laws and regulations of the District of Col- 
umbia. Thus, we have to consider here the intent of the Congress 
in the matter. 

As hereinbefore stated the District of Columbia under authority 
of law has promulgated regulations concerning the manner of erecting 
buildings which require, as a condition to such undertakings, the 
securing of certain permits and the payment of prescribed fees and 
deposits in order to insure compliance with the work described 
thereon. The Congress having expressly made such laws and regula- 
tions applicable to the erection of low-rent public housing in the 
District of Columbia, it is unrealistic to assume that it thereby in- 
tended to require the District to bear the expense of furnishing to the 
Authority the assistance of the District of Columbia organization and 
facilities provided for such purposes without proper reimbursement. 

In reaching this conclusion, we have carefully considered the pro- 
visions of section 204 of the cited act of June 25, 1938, authorizing 
the District of Columbia to furnish to the Authority various services, 
with or without consideration, as a contribution to the development 
and operation of low-rent public housing; the provisions of the United 
States Housing Act of 1937, as amended, 42 U. S. C. 1410 (h) author- 
izing the Authority to make annual payments in lieu of taxes to the 
District equal to 10 percent of the aggregate amount of shelter rent 
charged by the Authority in such projects; and the terms of section 
1415 (7) (b) of the same code title providing for the execution of a 
cooperation agreement between the District and the Authority, which 
agreement is required to embody certain determinations and coopera- 
tion on the part of the District as a condition precedent to any loan 
and annual contribution contract between the Authority and the pub- 
lic Housing Administration. 

While these statutes contemplate and provide for contributions by 
the District of Columbia for the purpose of aiding and cooperating 
in the planning, construction, and operation of housing projects, the 
adequacy and extent thereof in consideration of the apparent benefits 
to the District would appear to be, certainly in the first instance, 
within the province of the Authority in executing cooperation agree- 
ments with the District of Columbia. 

Accordingly, and as a matter of law, we see no objection to the 
payment of the prescribed permit fees and charges made by the Dis- 
trict of Columbia in connection with the development and erection 
of low-rent public housing projects, if it be administratively deter- 
mined that it is in the interest of the United States to do so. 

A copy of this decision is being furnished the President, Board of 
Commissioners of the District of Columbia. 
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Military Personnel—Double Compensation—Commissioned 
Warrant Officers—Tato Decision 

In view of the holding in Tato v. United States, 136 C. Cls. 651, and Atkins, et al. 
v. United States, C. Cls. No. 473-56, decided January 15, 1958, that a commis- 
sioned warrant officer is not a “commissioned officer” within the meaning of 
that term as used in the dual compensation limitation in section 212 of the 
Economy Act of 1932, 5 U. S. C. 59a, proper payments of retired pay which may 
be made administratively on the basis of the Tato and Atkins decisions to retired 
commissioned warrant officers holding civilian positions will not be questioned 


by the accounting officers and claims submitted to the General Accounting 
Office will be settled on the same basis. 


To the Secretary of Defense, March 7, 1958: 


In the case of Tato v. United States, 136 C. Cls. 651, decided No- 
vember 7, 1956, the Court of Claims held that a commissioned warrant 
officer is not a “commissioned officer” within the meaning of that term 
as used in the dual compensation provisions of section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U. S. C. 59a. While 
that holding is not in agreement with the views which we heretofore 
have expressed from time to time in our decisions, the court adhered 
to its ruling in the case of Atkins, et al. v. United States, C. Cls. No. 
473-56, decided January 15, 1958, after considering the additional 
arguments advanced by the Government in that case. In a report 
from the Assistant Attorney General, Civil Division, dated Febru- 
ary 24, 1958, we have been informed that the Solicitor General has 
determined there will be no further judicial proceedings in the Atkins 
case and that the Department of Justice knows of no reason why we 
should not now authorize the administrative agencies concerned to 
make payments on the basis of the rule established by that case and 
the 7'ato case. 

After duly considering the circumstances relative to the problem 
involved, we have decided that we will not question any otherwise 
proper payments of retired pay which may be made administratively 
on authority of the 7ato and Atkins cases. Similar claims which 
are submitted here for settlement will be allowed in the amount found 
due. 


[B-134725] 


Military Personnel—Court-Martial Sentence of Forfeiture 
of Pay and Allowances—Restoration to Duty 


The restoration of an enlisted member to duty awaiting appellate review of a 
court-martial sentence of forfeiture of all pay and allowances makes inoperative 
the total forfeiture sentence, and the member is entitled to pay and allowances 
on restoration to duty. 
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To H. L. Farmer, United States Marine Corps, March 10, 1958: 


Reference is made to your letter of December 4, 1957, with en- 
closures, transmitted here by third endorsement dated December 19, 
1957, of the Commandant of the Marine Corps, requesting decision 
as to whether Private Wallace Grzegorezyk, United States Marine 
Corps, is entitled to pay and allowances from and after May 20, 1957, 
and, if so, whether a general court-martial sentence of forfeiture of 
all pay and allowances applies to pay and allowances on and after that 
date. 

It appears that the member enlisted on April 22, 1953, for a period 
of three years, and that his enlistment expired on April 21, 1956. 
He was retained beyond his normal date of expiration of enlistment 
for purposes of a general court-martial. On October 4, 1956, the en- 
listed man was tried by a general court-martial and sentenced to a 
dishonorable discharge, confinement at hard labor for one year, for- 
feiture of all pay and allowances, and reduction to private. On 
December 3, 1956, the convening authority approved only so much of 
the sentence as provided for a bad conduct discharge, confinement at 
hard labor for ten months, forfeiture of all pay and allowances, and 
reduction to private. While not stated in your letter, it is assumed 
that the convening authority then ordered into execution all portions 
of the sentence except the bad conduct discharge. The Board of 
Review on March 8, 1957, approved only so much of the sentence 
as provided for a bad conduct discharge, confinement at hard labor 
for nine months, forfeiture of all pay and allowances, and reduction 
to private. 

On April 16, 1957, the enlisted man appealed to the United States 
Court of Military Appeals. On June 17, 1957, the Naval Clemency 
Board denied clemency. However, the enlisted man completed his 
confinement and was released on May 20, 1957, and restored to duty 
awaiting appellate review. It further appears that the United States 
Court of Military Appeals on January 3, 1958, set aside the findings 
of guilty and the sentence and directed that “A rehearing may be 
ordered.” 

It has been held that where an enlisted man of the Navy, sentenced 
by a court-martial to confinement and dishonorable or bad conduct dis- 
charge, is restored to duty on probation, he is entitled to pay while on 
probation and performing duty. B-75057, June 17, 1948. We also 
have held that where there is a restoration to regular duty, notwith- 
standing the sentence by a court-martial to a bad conduct discharge, 
the enlisted man is entitled to pay while performing duty, pending 
disposition of the appellate review, even though, upon appellate re- 
view, the sentence of bad conduct discharge is ordered executed. 36 
Comp. Gen. 564. See also 33 Comp. Gen. 281. In our decision 37 
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Comp. Gen. 228, it was held that a Navy enlisted man who, after ex- 
piration of his enlistment and while restricted to his station awaiting 
appellate review of a court-martial sentence of a bad conduct discharge, 
was, assigned to a port control office to “perform duties of his rate” 
was entitled to pay and allowances. 

The court-martial sentences in those cases, however, either did not 
include a sentence of forfeiture of pay and allowances, or where there 
was a sentence of forfeiture, it was remitted at the time of restoration 
to duty. Nevertheless, under the principles enunciated in the above 
cases, the restoration of the enlisted man to a duty status entitled him 
to the credit of pay and allowances from the date of restoration to 
duty. 

While it does not appear that the sentence to total forfeitures was 
expressly remitted or suspended when the member was restored to 
duty, the Judge Advocate General of the Army consistently has viewed 
a restoration to duty as operating by implication to suspend that por- 
tion of the sentence adjudging total forfeitures which remains unex- 
ecuted at the time of the member’s restoration to duty. 2 Bull. JAG 
426; 6 Bull. JAG 11; 8 Bull. JAG 189. See also 1 Dig. Ops. JAGAF 
561; 2 Dig. Ops. JAGAF 839; 6 Dig. Ops. JAGAF 486. Our decision 
of July 29, 1943, B-35120, is in accord with that view. It follows that 
the member is entitled to pay beginning May 20, 1957, while restored 
to duty. 

Since the sentence to total forfeitures was inoperative after the 
member was restored to duty, the rule established in decision of Octo- 
ber 13, 1955, 35 Comp. Gen. 204, concerning the withholding of pay and 
allowances forfeited under a sentence set aside pending outcome of a 
rehearing is not for application. Accordingly, payment of pay and 
allowances may be made to Private Grzegorcezyk for the period be- 
ginning May 20, 1957. 


[B-134956] 


Military Personnel—tTrailer Allowance—Overseas Assign- 
ments—Transportation of Effects Outside United States 


An election by members of the uniformed services, incident to assignment to and 
from permanent overseas stations, to receive a trailer allowance for that portion 
of the transportation in the United States pursuant to section 303 (c) of the 
Career Compensation Act of 1949, 37 U. S. C. 253 (c), does not preclude shipment 
outside the United States at Government expense of that portion of the household 
effects which is susceptible of being transported independently of the trailer and 
for which no trailer allowance is payable. 


To the Secretary of the Navy, March 10, 1958: 


Reference is made to letter of January 16, 1958, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), requesting 
468020 O-58—40 








594 DECISIONS OF THE COMPTROLLER GENERAL [87 


a decision as to whether an election by members of the uniformed 
services on assignment to or from permanent overseas stations to 
receive the trailer allowance in lieu of transportation of household 
effects under authority of the Career Compensation Act of 1949, as 
amended, 37 U. S. C. 253, for the portion of the travel within the 
United States bars shipment of household effects at Government ex- 
pense for the portion of the travel outside the United States in 
circumstances illustrated as follows: 

Case A. Member transferred from Station A within the United States to 
Station B outside the United States. The member elects the trailer allowance 
and actually transports his home trailer to his new duty station. In addition, 
member ships household goods to his new duty station. Since no trailer allow- 
ance accrues for any distance beyond continental United States, may the member’s 
household goods be shipped at Government expense from the port of embarkation 
(to which the member transported his trailer) to the overseas duty station? 
Upon return of the member in this case to the United States on a permanent 
change of station may he ship household goods from his overseas duty station 
to the port of entry into the United States and receive the trailer allowance from 


the port of entry into the United States to his new duty station in the United 
States? 


Case B. Member transferred from Station A within the United States to 
Station B outside the United States. Concurrent travel of dependents was 
not authorized. The member transported his trailer to a designated place and 
received the trailer allowance in accordance with paragraph 10006-2a, Joint 
Travel! Regulations. When travel of dependents was authorized, he elected to 
ship household goods from the designated place in accordance with 10006-2b 
(1), Joint Travel Regulations. He is subsequently returned to a duty station 
within the United States on a permanent change of station. May the member 
have his household goods shipped at Government expense from his overseas duty 
station to the port of entry into the United States and receive the trailer 
allowance for transporting a trailer to the new duty station in the United 
States at not to exceed the distance from the port of entry into the United 
States? 


Section 303 (c) of the Career Compensation Act of 1949, as 
amended, 37 U.S. C. 253 (c), provides that members of the uniformed 
services when ordered to make a permanent change of station shall be 
entitled to certain allowances in addition to their own travel allow- 
ances. The additional allowances, subject to regulation by the Secre- 
taries, include transportation of dependents, transportation, including 
packing and crating, of baggage and household effects, and a disloca- 
tion allowance. It further provides that in lieu of transportation of 
baggage and household effects, a member who transports a house 
trailer or mobile dwelling within the continental United States for use 
as a residence and who would otherwise be entitled to transportation 
of baggage and household effects, shall, under regulations prescribed 
by the Secretary concerned, be entitled to a reasonable allowance, not 
to exceed 20 cents per mile, or to the dislocation allowance, whichever 
he elects. The legislative history of the latter provision shows that it 
was intended to make it possible for a man who has all his furniture 
in a trailer to receive compensation for moving his furniture in the 
trailer instead of moving it in a separate van. See 101 Congressional 
Record 3430, (March 30, 1955). 
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The language in the cited statute, “who transports a house trailer 
or mobile dwelling within the continental United States for use as a 
residence,” has been construed as sufficiently broad to entitle a 
member—limited by regulations to a member with dependents—who 
transports a house trailer to a port of embarkation incident to a 
permanent overseas assignment, to the trailer allowance as authorized 
in cases of permanent changes of station in the United States. Under 
the terms of the statute, where a house trailer is transported incident 
to an ordered change from one permanent station to another within the 
continental United States, the member’s election to forego payment to 
him of a dislocation allowance and shipment of household effects to 
which he otherwise would be entitled clearly constitutes a full con- 
sideration for payment to him of the trailer allowance. It would ap- 
pear that this also would be true where the movement of the trailer 
in lieu of a dislocation allowance and transportation of household 
effects is to or from a port. On that basis, no reason is perceived why 
a member having household effects susceptible of being shipped in- 
dependently of his house trailer should not have such effects trans- 
ported outside the continental limits of the United States, to which no 
right to trailer allowance extends, at Government expense within the 
limits set out in cases A and B quoted above, provided the regulations 
are amended to so provide. 

Your questions are answered accordingly. 


[B-135271] 


Contracts—Bids—Late—Telegraphic 


A telegraphic bid clause in an invitation which permits submission of telegraphic 
bids but provides that they must be received prior to bid opening imposes on 
bidders who chose to use telegraphic facilities the risk of nondelivery on time 
and precludes consideration of any late telegraphic bids. - 


To the Secretary of the Army, March 10, 1958: 


Reference is made to letter dated February 14, 1958, from the As- 
sistant Secretary (Logistics), requesting a decision as to the propri- 
ety of considering late telegraphic bids received from the J. H. 
Rutter-Rex Manufacturing Company and the Bay Garment Corpo- 
ration in response to Invitation for Bids No. QM(CTM)-36-243- 
58-381. 

The invitation for bids issued on December 20, 1957, by the Mili- 
tary Clothing and Textile Supply Agency, Philadelphia Quarter- 
master Depot, Philadelphia, Pennsylvania, requested bids for 1,083,- 
060 man’s, cotton, uniform twill, khaki, short sleeve shirts, and 
provided that bids were to be opened on January 9, 1958, at 2:00 
o’clock P, M. EST. Paragraphs 2 and 4 of the Terms and Condi- 
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tions of the Invitation for Bids (Standard Form 30, June 1955 Re- 
vision) provides as follows: 


2. SUBMISSION OF BIDS.—(a) Bids and modifications thereof shall be en- 
closed in sealed envelopes addressed to the issuing office, with the name and 
address of the bidder, the date and hour of opening, and the invitation number 
on the face of the envelope. Telegraphic bids will not be considered unless 
authorized by the Invitation; however, bids may be moditied by telepgraphic 
notice provided such notice is received prior to the time set for the opening of 
the bids. 

= * * . * * + 

4. LATE BIDS.—Bids and modifications or withdrawals thereof received 
after the time set for opening will not be considered, unless they are received 
before the award is made, and it is determined by the Government that failure 
to arrive on time was due solely to delay in the mails for which the bidder was 
not responsible. 


On page 10 of the invitation it is provided as follows: 

TELEGRAPHIC BID CLAUSE: Telegraphic bids may be submitted in re- 
sponse to this Invitation for Bids. Telegraphic bids must be received in this 
Office prior to the time specified for the opening of bids. Such bids must speci- 
fically refer to this Invitation for Bids, and must contain all the representation 
and information required by this Invitation for Bids. Failure to furnish, in 
the telegraphic bid, the representations and information required by this Invi- 
tation for Bids may require rejection of the bid. Signed copies of the Invita- 
tion for Bids must be furnished in confirmation of the telegraphic bids. 

The record shows that at 2:00 o'clock P. M. EST on January 9, 
1958, a total of 15 bids had been received. It is reported that during 
the course of the opening of the bids a telephone call was received 
from the Mail and Records Branch of the Quartermaster Depot 
advising the Contracting Officer that telegraphic bids had been re- 
ceived under the invitation then being opened. Apparently the Mail 
and Records Branch was advised to hold the bids. At the conclusion 
of the bid opening three late bids were opened and the following facts 


established: 


a. Telegraphic bid of Linwood Outerwear, Inc., St. Louis, Missouri, filed with 
Western Union in that city at 12:25 o'clock P. M. CST, was received by Teletype 
Section, Communications Branch, this Agency at 2:05 o’clock P. M. EST. 

b. Telegraphic bid of J. H. Rutter-Rex Mfg. Co., Inc., New Orleans, Louisiana, 
filed with Western Union in that city at 12:28 o'clock P. M. CST, was received 
by Teletype Section, Communications Branch, this Agency at 2:09 o’clock P. M. 
EST. It is noted that this telegram was marked “Rush must be delivered before 
1:45 PM EST today.” 

ce. Telegraphic bid cf Bay Garment Corporation, New Orleans, Louisiana, 
filed with Western Union in that city at 12:37 o’clock P. M. CST, was received 
by Teletype Section, Communications Branch, this Agency at 2:23 o'clock P. M. 
EST. It is noted that t's telegram was marked “Must be delivered by 1: 45 
I’M East today.” 


Inquiry was made of the Customer Service Office of Western Union 
in Philadelphia regarding the transmission of the above telegrams 
and the Contracting Officer was advised that there had been a delay 
in the transmission of the telegrams from the office of Western Union 
in Philadelphia to the Quartermaster Depot over the tie-line facilities. 
The delay was stated to have been apparently due to the quantity of 
messages held for transmission during the period involved. The 
Contracting Officer reports that he had personal knowledge of a tele- 
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gram received under an invitation for bids opened on January 7, 
1958, from a bidder located in New Orleans, Louisiana. In that case, 
the telegram was filed in the New Orleans office of Western Union 
at 12:35 o’clock P. M. CST and was received in the Philadelphia Quar- 
termaster Depot at 1:51 o’clock P. M. EST, an elapsed transmission 
time of 16 minutes. In view thereof, and since the bids of Bay Gar- 
ment Corporation and the J. H. Rutter-Rex Manufacturing Company 
would have been received prior to the bid opening if they had been 
transmitted to the Quartermaster Depot in 23 minutes and 32 minutes, 
respectively, from the time they were filed in the office of Western 
Union in New Orleans, the Contracting Officer determined that the 
bids were received after time of bid opening because of delay in trans- 
mission and through no fault. of the bidders. Therefore, the three 
telegraphic bids were accepted for consideration on January 10, 1958. 
The bid of Linwood Outerwear, Inc., is not in line for award so that 
the protest against consideration of this bid may be disregarded. 

On January 13, 1958, a telegram was received from Reliance Man- 
ufacturing Company, New York, New York, protesting the acceptance 
of the late bids. Bid analysis and evaluation furnished by the Cost 
and Price Analysis Section on January 15, 1958, established that price- 
wise, J. H. Rutter-Rex Manufacturing Company is in line for award 
of 620,620 units at a total contract price of $1,431,991.40, Bay Garment 
Corporation is in line for award of 200,000 units at a total contract 
price of $473,000, and Reliance Manufacturing Company is in line for 
award of the balance of 262,440 units at a total contract price of 
$623,557.44. If the late telegraphic bids are not considered, Reliance 
Manufacturing Company will be in line, provided it establishes capac- 
ity, for the entire award at a gross cost of approximately $2,574,000. 

On January 24, 1958, there was received an affidavit from J. H. 
Rutter, president of both J. H. Rutter-Rex Manufacturing Company, 
Inc., and Bay Garment Corporation, dated January 22, 1958. Mr. 
Rutter avers that on the basis of information furnished to him by 
representatives of Western Union he had reason to believe that the 
telegrams would be received at the Philadelphia Quartermaster Depot 
prior to 2:00 o’clock P. M. EST. There was attached to the affidavit 
a statement by the District Manager, Western Union, New Orleans, 
Louisiana, dated January 22, 1958, that the transmission was com- 
pleted to Philadelphia at 12:34 o’clock P. M. CST of the J. H. Rutter- 
Rex Manufacturing Company message and at 12:44 o’clock P. M. 
CST of the Bay Garment Corporation message. It was stated that 
no time of delivery is guaranteed by Western Union and that delivery 
is dependent on “operating condition on the Quartermaster Depot tie- 
line and our Philadelphia Central Office.” In this respect the mes- 
sages were marked for delivery by 1: 45 o’clock P. M. EST. 








598 DECISIONS OF THE COMPTROLLER GENERAL [87 


A letter dated January 24, 1958, from the Manager, Customer Serv- 
ice, Western Union, Philadelphia, Pennsylvania, corroborates the 
statement by the District Manager, New Orleans, Louisiana, that the 
messages of J. H. Rutter-Rex Mauufacturing Company and Bay 
Garment Corporation were filed in the New Orleans office at 12:28 
o’clock P. M. CST and 12: 37 o’clock P. M. CST, respectively, and that 
transmission was completed to the Central Office of Western Union, 
Philadelphia, Pennsylvania, at 12:34 o’clock P. M. CST and 12:44 
o'clock P. M. CST, respectively. 

The protest of the Reliance Manufacturing Company is on the basis 
that: (a) The telegraphic bid clause provides by its terms that such 
bids must be received in the office prior to the time specified for the 
opening of bids, (b) If the late bid clause of Standard Forms 30 and 
33 is applicable, it permits consideration of late bids only when “fail- 
ure to arrive on time was due solely to delay in the mails.” [Italics 
supplied.] (c) In any event the facts of this case do not support a 
conclusion that the telegrams exceeded normal transmission time, and 
in the absence of proof of unusual delay the late telegraphic bids 
cannot be considered. 

We have in a number of cases held that telegraphic modifications 
of bids received after bid opening could properly be considered where 
it clearly appeared that the telegrams were filed a sufficient time be- 
fore the scheduled opening to be delivered on time in the normal 
course of the telegraph company’s business; that the delay was solely 
the fault of the telegraph company and without any fault or negli- 
gence on the part of the bidder; and that there was no possibility of 
prior knowledge by the bidder of other bids. In most, if not all, of 
those cases the pertinent invitation or instructions stipulated that 
telegraphic modifications of bids would be considered if received 
prior to the time set for bid opening. That stipulation was not con- 
sidered as tantamount to an express prohibition against the considera- 
tion of such telegraphic modifications if not received on time, where 
the delay was not chargeable to the bidder. 

The specific authorization of telegraphic bids in the present invi- 
tation, however, is most explicit in stating that “telegraphic bids 
must be received in this Office prior to the time specified for the 
opening of bids.” [Italics supplied.] Since the authorization of 
the submission of telegraphic bids is in itself an exception to the 
general provision of paragraph 2 that telegraphic bids will not be 
considered unless authorized by the invitation, we feel that the terms 
of the authorization should be strictly construed, and under a strict 
construction there can be little room for doubt that the risk of non- 
delivery on time was imposed on the bidders who chose to use tele- 
graphic rather than postal facilities for the submission of their bids. 

In these circumstances, and considering that the three late bids 
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were filed for transmission only 35, 32, and 23 minutes before the 
hour of bid opening, we conclude that the bids in question should 
not be considered. 

The papers with the exception of the Report and Recommendation 
of the Contracting Officer dated January 29, 1958, are returned. 


[B-134810] 


Sales—Bids—Withdrawal—Changed Market Conditions— 
Government Permitting Importation of Same Item 

Even though a bidder for the purchase of surplus Government property requests 
permission after opening to withdraw his high bid because of changed market 
conditions, the acceptance of the bid in: accordance with the terms of the in- 
vitation results in a binding contract which may not be waived or modified with- 
out a compensating benefit to the Government. 

The fact that an award of a contract for the purchase of an item from domestic 
surplus property stocks was made unprofitable, due to changed market condi- 
tions caused by another Government agency permitting the importation of a 
huge quantity of the same item purchased at lower prices from foreign excess 
property stocky does not impose upon the Government as a contractor any 
liability for the obstruction to the performance of the contract resulting from 
its public and general acts as a sovereign. 


To the American Sales Company, March 12, 1958: 


A report has been received from the Department of the Army 
relative to the protest made in your letter of January 2, 1958, to our 
Office, against the Department’s refusal to permit a withdrawal of 
your bid on 1,619 steel folding cots advertised for sale under item 1 
of Invitation for Bids No. AVI-04-197-S-58-8, issued October 10, 
1957, by the Property Disposal Branch, Oakland Army Terminal, 
Oakland, California, with bids having been scheduled for opening on 
October 31, 1957. 

Your bid of $5.04 each, or a total of $8,159.76 for the 1,619 cots, 
was the highest bid received on item 1 of the invitation. By letter 
dated November 5, 1957, you requested permission to withdraw your 
bid on that item, alleging that on the afternoon of the bid opening 
your company and other wholesale and retail surplus distributors in 
California received an offer from the Southern Trading Company to 
sell approximately 17,000 Army steel folding cots at prices which 
were approximately 40 percent below your bid price of $5.04 under 
Invitation No. AVI-04-197-S-58-8. It was indicated that the 
Southern Trading Company had purchased surplus Army cots in 
Japan and that they were then located on the Isbrandtsen Lines Dock 
in San Francisco. With reference to this matter, you contended 
that it is not at all fair for the Government to make an offering, 
which is accepted in good faith, to domestic purchasers of surplus 
merchandise, and at the same time, without notice, allow a huge 
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quantity of the same item to be purchased overseas at far lower 
prices and to be brought into the United States. 

The request for permission to withdraw the bid on item 1 was 
referred to higher authority for consideration in accordance with 
applicable Army directives and, upon its review of the case, the De- 
partment of the Army decided that such request should be denied. 
Your bid was accepted by notice of award dated December 27, 1957, 
showing a net balance of $6,410.01 as being due the Government after 
deduction of your bid deposit of $1,749.75 from the total sale price 
of $8,159.76. In the meantime, the Department had advised the 
Honorable William F. Knowland, United States Senator, in a letter 
dated December 19, 1957, that the contracting officer was being in- 
formed that the contract for item 1 of Invitation No. AVI-04-197- 
S-58-8 should be awarded to your company. 

It was stated in the letter to Senator Knowland that there is no 
evidence that would indicate that it would be in the Government’s 
best interests to reject all bids and readvertise the property con- 
cerned. The opinion was expressed that to allow a bidder relief 
because of a change in market conditions, when occasioned by an 
action over which the Army has no control, would establish a prece- 
dent which could be detrimental to future disposals of Government 
property. Furthermore, it was pointed out that, as required by sec- 
tion 402 of the Federal Property and Administrative Services Act 
of 1949, 40 U. S. C. 512, the authority to import foreign excess prop- 
erty must be obtained by the buyer from the Department of Agricul- 
ture in the case of any agricultural commodity, food, cotton or woolen 
goods, or from the Department of Commerce in t. ¢ ~1se of any other 
property; and that the Department of the Army is not involved and 
in no way responsible for the consummation of such transactions. 

With respect to the information furnished to Senator Knowland, 
it was contended in your letter of January 2, 1958, that a withdrawal 
from sale of the 1,619 steel folding cots would definitely be in the 
interest of the Government because, if your request for relief should 
be denied, the Government can expect to receive generally and sub- 
stantially lower returns for a great variety of items offered for dis- 
posal as surplus. However, the Department of the Army has not 
changed its position in this matter and it appears that the Depart- 
ment was correct in assuming that the granting of permission to 
withdraw the bid in this case solely on account of changed market 
conditions would not be in the best interests of the United States, 
particularly in view of the obvious purposes of the general rule that 
proposals submitted in response to a Government advertisement for 
bids may not be withdrawn after opening, even before award is made, 
and the bidder is bound to accept the award. In the present case, 
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the General Sale Terms and Conditions provide that the bidder agrees 
that “the bid will not be withdrawn within the time specified for 
acceptance after the opening of bids (60 calendar days if no period 
be specified by the bidder), and will during that time remain firm 
and irrevocable.” Your bid did not specify a time for acceptance 
and the award was made within 60 days after opening of bids. 

With reference to your further contention that the Department of 
the Army could not properly evade responsibility for the importa- 
tion of the surplus Army cots from Japan, since the Department of 
Commerce, which allowed the re-entry of the cots, “is but another 
branch of the same Government,” it is well settled that the United 
States as a contractor “cannot be held liable for the obstruction to 
the performance of the particular contract resulting from its public 
and general acts as a sovereign.” Horowitz v. United States, 267 
U.S. 458; Maawell v. United States, 3 F. 2d 906, affirmed 271 U.S. 647. 

We are of the opinion that the acceptance of your bid on item 1 
of Invitation No. AVI-04-197-S-58-8 resulted in a binding contract 
and you are advised that we have consistently followed the rule that 
agents and officers of the Government have no authority to give 
away the money or property of the United States, or to waive con- 
tractual rights which have accrued to the United States, or to 
modify existing contracts without a compensating benefit to the Gov- 
ernment. See United States v. American Sales Company, 27 F. 2d 
389, affirmed 32 F. 2d 141, certiorari denied, 280 U. S. 574; Pacific 
Hardware Company v. United States, 49 C. Cls. 327; and Bausch & 
Lomb Optical Co. v. United States, 78 C. Cls. 584. 

Accordingly, in the absence of an election on your part to pay the 
balance of the sale price and remove the property within a reason- 
able time, it is apparent that the Department of the Army will have 
no alternative but to pursue the remedies provided in paragraphs 4, 
5 and 7 of the General Sale Terms and Conditions for breach of the 
contract of sale. 


[B-134866] 


Transportation—Freight Forwarders—Free or Reduced 
Rates for Services 


The acceptance by a Government agency as a shipper of the services of foreign 
freight forwarders free of charge or at reduced rates on the basis that reim- 
bursement for such services would be included in the ocean freight brokerage fee 
paid by the water carrier to the forwarder for securing cargo for the ship 
constitutes a discriminatory act under section 16 of the Shipping Act, 1916, 46 
U. 8S. C. 815, which makes it unlawful for forwarders to obtain by any unfair 
device or means transportation by water at less than the rates or charges other- 
wise applicable; therefore, if an agency determines that foreign freight services 
are needed, they must be paid for from agency funds. 
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To the Secretary of Agriculture, March 14, 1958: 


Reference is made to your letter of January 9, 1958, concerning the 
matter of payment for the services of foreign freight forwarders. 

In brief, you call attention to a letter dated March 5, 1957, from the 
Federal Maritime Board which, in pertinent part, stated that the 
Board and the Administrator considered it to be contrary to Section 
16 of the Shipping Act, 1916, 46 U. S. C. 815, for a forwarder to ren- 
der forwarding services free of charge or at reduced rates to Gov- 
ernment agencies, as well as private shippers, in consideration of the 
receipt of brokerage fees from the carriers. You advise that while, 
since the revocation of General Order No. 70, on March 5, 1957, your 
Department no longer is required to use foreign freight forwarders 
in connection with shipments of agricultural commodities for the In- 
ternational Cooperation Administration, you have determined that 
certain of the services performed by foreign freight forwarders are 
needed in connection with such shipments, sinee the Department does 
not have personnel at all ports at all times to perform such services. 
In view of this requirement, and in the light of the aforementioned 
ruling issued by the Federal Maritime Board, you request our opin- 
ion as to the propriety of the use by the Department of foreign 
freight forwarders and the making of payments in connection there- 
with in cases where it is determined that such services are needed by 
the Department. 


Section 16 of the Shipping Act, 1916, provides, in pertinent part, 
as follows: 


That it shall be unlawful for any shipper, consignor, consignee, forwarder, 
broker, or other person, or any officer, agent, or employee thereof, knowingly 
and willfully, directly or indirectly, by means of false billing, false classifica- 
tion, false weighing, false report of weight, or by any other unjust or unfair 
device or means to obtain or attempt to obtain transportation by water for 
property at less than the rates or charges which would otherwise be applicable. 
{Italics supplied. ] 

In a recent report obtained from the Maritime Administration with 
respect to the matter, the Administrator advises that the revocation 
of General Order No. 70 by the Administration was primarily in- 
tended for the purpose of removing any doubt concerning the posi- 
tion of the Maritime Administration that the determination of the 
use of the services of freight forwarders by Government agencies 
rests with those agencies in the exercise of their own discretion. 
However, any matter dealing with the payment for services to a 
freight forwarder by the shipper is a subject which involves regula- 
tory issues within the jurisdiction of the Federal Maritime Board. 
In this connection, attention is invited to Far East Conference v. 
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United States, 342 U. S. 570, and United States Navigation Co. v. 
Cunard Steamship Co., 284 U.S. 474. 

The Board consistently has defined brokerage as “compensation for 
securing cargo for the ship,” and has pointed out that it is compen- 
sation paid by common carriers by water to brokers, including for- 
warders, and is generally measured in amounts equal to fixed per- 
centages of gross revenues collected by the carriers from shippers 
who have employed the brokers or shippers. On the other hand, 
“forwarder” has been defined as any person employed by shippers or 
consignees to dispatch shipments by ocean steamship companies and 
to take care of formalities incident thereto. Hence, it would appear 
that while a shipper may be required to pay a freight forwarder for 
services rendered by the forwarder on behalf of the shipper, the same 
freight forwarder is not precluded from obtaining brokerage fees 
from the carrier for services rendered by the forwarder on behalf of 
the carrier in connection with the same shipment. But the Maritime 
Administration has consistently held that ocean freight brokerage 
cannot be considered properly as compensation for forwarding serv- 
ices rendered a shipper. In this connection, attention is invited to 
decisions of the Maritime Commission reported in 2 UV. S. WV. C. 775, 
780, 3 U. S. M. C. 170, 172, and a decision by the Federal Maritime 
Board reported in 4 F. M. B. 166, 172. 

The Administrator further points out that brokerage as paid by a 
common carrier by water is in payment of services rendered the car- 
rier, usually the service of securing cargo for the ship; but it does not 
and should not embrace payment for forwarding services which are 
performed for the shipper. He further states that it always has 
been the view of the Administration that the charge for a service 
should be made against the person for whom the service is performed, 
and that a common carrier by water should not, under the guise of 
brokerage, pay for forwarding services which a forwarder has per- 
formed for a shipper, Government or otherwise. 

In the light of the foregoing interpretation of Section 16 of the 
Shipping Act, 1916, it must be concluded that if and when your De- 
partment in its discretion determines that certain of the services per- 
formed by foreign freight forwarders are needed in connection with 
shipments of agricultural commodities for the International Coop- 
eration Administration, or otherwise, such services should be paid 
from the Department’s funds, rather than to accept free services in 
consideration of the forwarder’s receipt of brokerage fees from the 
carriers. 
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[hb -13521 1} 


Bids—Late—Telegraphic Modifications—Receipt in Agency 
Communications Center 

A telegraphic bid medification which was received at the communications center 
of the contracting agency twenty minutes prior to bid opening but was not re- 
ceived in the bid opening room until after all bids had been opened may be 
regarded as having been received on time under the specific terms of the invitation 
which permitted bids to be modified by telegraphic notice if received prior to the 
opening and under administrative regulations which provide that the point of 
receipt of telegraphic bid modifications is either the receiving point for official 
communications or the bid opening room. 


To Clifton E. Mack, General Services Administration, March 18, 


1958: 


Reference is made to your letter dated February 11, 1958, request- 
ing a decision as to whether a bid as modified by a telegram of the 
Kellogg Sales Company may be considered for award. 

On January 14, 1958, bids covering cereal products and dehydrated 
onions under FSC Group 89, subsistence Part I for the period April 
1 through June 30, 1958, were opened at 10:30 A. M. EST. Among 
these was a letter bid of the Kellogg Sales Company dated January 
7, 1958, offering to furnish an assortment of products under the pro- 
posed schedule contract. 

After the opening of the bids at the appointed time on January 
14, 1958, the contracting officer received a telegraphic modification 
covering changes in the prices of the bid of Kellogg Sales Company. 

The record discloses that the telegraphic modification was sent by 
the Kellogg Sales Company from Battle Creek, Michigan, at 8:44 
A. M. EST on January 14, 1958; that it was received in the Western 
Union Telegraphic Office at Washington, D. C., at 9:48 A. M. EST 
on the same date, and that it was received in the GSA Communica- 
tions Center at 10:10 A. M. EST of the same date, as evidenced by 
the time statement appearing at the end of the message following 
the signature. 

It appears that in addition to the delay in the GSA Communica- 
tions Center there was a further delay in the original transmission 
by Western Union. Such delay was caused by an error appearing 
in the confirming figures which followed the transmission of the 
telegram proper. 

Paragraph 10 entitled Bids, of the Terms and Conditions of the 
Invitation for Bids, provides in part as follows: 

(c) Late. No bid or modification thereof received after the time set for 
opening will be considered except that when a bid or modification arrives by 
mail after the time set for opening, but before award is made, and it is de- 
termined by the Government that nonarrival on time was due solely to delay in 


the mails for which bidder was not responsible, such bid or modification thereof 
will be considered. 


= * 7 * * * « 
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(g) Telegraphic. Telegraphic bids will not be considered unless authorized 
in the Schedule, although bids may be modified by telegraphic notice provided 
such notice is received prior to the time set for the opening of the bids. 


Current GSA regulations (GS Manual 5-1, 207.042) provide that 
the point for receipt of a telegraphic bid or modification is the re- 
ceiving point for official communications or the bid opening room at 
the address specified in the invitation for bids. Although the tele- 
gram bears a GSA time stamp showing receipt at 10:46 A. M., you 
state in your report that it has been established that it was delivered 
to a GSA receiving point for official communications (the Com- 
munications Center) at 10:10 A. M., or twenty minutes prior to the 
time set for the opening of the bids. Under the specific terms of 
the invitation, therefore, there is no doubt that the telegram should 
be regarded as having been received on time and so entitled to con- 
sideration as a part of the bid of the Kellogg Sales Company. 

The papers are returned herewith. 


[B-135334] 


Contracts—Liquidated Damages—Delivery Delay—Time 
Establishment 

Assessment of liquidated damages on account of rejection of a portion of ma- 
terial with resulting delivery delay against a contractor who received the award 
on basis that his bid was the only one meeting the Government's full quantity 


requirements rather than on the basis that other bidders may not have met the 
short delivery requirements of the invitation is improper. 


Under an invitation which specified a definite date on which supplies were to 
be available for inspection, a bidder who did not propose to make the material 
available for inspection before the date specified may not be regarded as having 
received the award on the basis of a delivery time less than that of any of the 
other bidders to justify the assessment of liquidated damages measured on the 
basis of the difference between the price quoted by one of the other bidders and 
the contractor’s price for the amount of material which was rejected on in- 
spection. 

To the Administrator, General Services Administration, March 18, 


1958: 


Reference is made to your letter of February 21, 1958, requesting 
a decision as to the propriety of the action taken by your agency in 
withholding $10,376.32 from payments otherwise due the Lebanon 
Chemical Company, Lebanon, Pennsylvania, for approximately 975,- 
000 pounds of “DDT-75% Water-Dispersible Powder,” furnished 
under contract No. GS-OOS-2750-ICA, awarded to that company 
on May 9, 1956, pursuant to Invitation for Bids No. FNW-4Q-66332- 
A-5-1-56, issued April 18, 1956, with bids scheduled for opening on 
May 1, 1956. 

We are advised that the invitation for bids was issued upon receipt 
of a requisition from the International Cooperation Administration 
calling for the procurement of a large quantity of DDT on extremely 
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short delivery terms. The Lebanon Chemical Company bid on 
975,000 pounds of such material, quoting a price of $0.2945 per 
pound. Although the Government’s total requirement does not ap- 
pear to be disclosed in the Invitation, Bid and Award form sub- 
mitted with your letter, it has been alleged in a memorandum pre- 
pared on behalf of the contractor that the invitation requested pro- 
ducers to submit bids by May 1, 1956, to supply 7,840,000 pounds of 
material to be available for inspection by May 16, 1956, and that a 
total of only 5,935,000 pounds was offered at a price lower than that 
of the Lebanon Chemical Company. 

Deliveries of the 975,000 pounds of material by the Lebanon Chem- 
ical Company were eventually to be made as follows: 200,000 pounds, 
FAS vessel Philadelphia, Pennsylvania; 450,000 pounds, FAS vessel 
Baltimore, Maryland; and 325,000 pounds, FAS vessel Savannah, 
Georgia. With respect to time of delivery and the possible assess- 
ment of liquidated damages, the invitation provided as follows: 
TIME OF DELIVERY: For the purpose of this Invitation, “Time of Delivery” 
means date when material is required to be available at Contractor's plant for 
inspection. Time of delivery is of the essence in evaluating bids and making 
awards for this requirement. Material is required to be available at Contrac- 
tor’s plant for inspection not later than May 16, 1956. Although not of the 
essence in evaluating bids and making awards for this requirement, material 
should be scheduled for delivery at U. S. Ports for steamship sailing on or 
about May 22, 1956. 

For any supplies delivered after the specified time of delivery and accepted, 
the price payable to the Contractor, if higher than that at which award would 
have been made if time of delivery had not been a factor,.shall be such lower 


price irrespective of whether or not the delay is excusable under Article 11 of 
the General Provisions (Standard Form 32). 


In regard to the required delivery of 450,000 pounds of DDT FAS 
vessel Baltimore, Maryland, it is reported that 198,400 pounds of this 
material were rejected at the subcontractor’s plant at Elkton, Mary- 
land, because of the failure of the material to pass the tropical stor- 
age suspensibility test required by applicable ICA specification. On 
account of this rejection and the resulting failure of the contractor 
to meet the contract delivery requirements, the sum of $10,376.32 was 
deducted from the contract price as liquidated damages. It appears 
that such amount was computed on the basis of the difference be- 
tween a price of $0.2422 per pound quoted by one of the other bidders 
and the contract price of $0.2945 per pound for 198,400 pounds of 
material. 

You refer to the various contentions made on behalf of the con- 
tractor in the matter and it has been indicated that the statements 
made in support of such contentions are factually correct insofar as 
your agency can determine. Also, from the contents of your letter 
it is apparent that your agency believes it to be very questionable 
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whether the assessment of liquidated damages was proper in the cir- 
cumstances. 

We considered the question as to the propriety of an assessment 
made as liquidated damages under a contract covering a similar 
type of procurement in the cited decisions of B-131986, July 23, 1957, 
and B-131986, December 6, 1957, 37 Comp. Gen. 392. However, 
it appears to be necessary to discuss only the contention made in the 
present case that liquidated damages were not properly assessable for 
the reason that all bids offering a price lower than that of the Le- 
banon Chemical Company would not have met the Government’s full 
requirements and would, in fact, have been 1,905,000 pounds short of 
such requirements. Thus, if the statements made on behalf of the 
contractor in this matter are correct, it is obvious that the award 
made to the Lebanon Chemical Company was not influenced in any 
manner by the fact that some of the low bidders may not have agreed 
to make the materials available for inspection on or before May 16, 
1956, and, assuming that the terms of the invitation so required, to 
replace any rejected quantities in sufficient time to permit delivery of 
acceptable materials to United States ports for steamship sailing on 
or about May 22, 1956. 

In addition, so far as the stated measure for the assessment of liqui- 
dated damages is concerned, it is to be noted that the invitation for 
bids did not permit the consideration of offers which proposed to 
make the supplies available for inspection at any time subsequent to 
May 16, 1956, and that the Lebanon Chemical Company did not pro- 
pose to make the material available for inspection at any time before 
that date. Therefore, for this reason alone, it could not reasonably 
be held that the Lebanon Chemical Company received an award on 
the basis of having proposed a delivery time which was less than that 
of any of the other bidders. Asa matter of fact, the award was not 
made until May 9, 1956, and it is also apparent—since the date of 
availability for inspection as required in the invitation was only 15 
days subsequent to the scheduled date for opening of bids—that bid- 
ders were not expected to specify an earlier date than May 16, 1956, 
for which the material offered would be available for inspection by 
the Government. 

Accordingly, you are advised that, regardless of any question as to 
whether or not the contractor breached the contract delivery pro- 
visions, even though 975,000 pounds of material appear to have been 
made available for inspection on May 16, 1956, we are of the opinion 
that there existed no legal basis for the assessment of liquidated dam- 
ages in this case, and that the sum of $10,376.32 was improperly with- 
held from payment under the contract. 
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Leaves of Absence—Civilians on Military Duty—Additional 
Duty 


Under section 29 of the act of August 10,1956, 5 U. S. C. 30r, the types of military 
duty for which civilian employees are to be given military leave conform to 
the types of duty in the Armed Forces Reserve Act of 1952, and, therefore, eli- 
gibility for military leave for the additional types of duty may be regarded as 
extending back to January 1, 1953—the effective date of the Armed Forces Re- 
serve Act of 1952. 

Military leave benefits under section 29 (a) of the act of August 10, 1956, 5 
U. S. C. 30r (a), depend on the performance of military duty after January 1, 


1953—the effective date of the Armed Forces Reserve Act of 1952—rather than 
on the date orders to duty were issued. 


Although it has been held in several decisions that entitlement of civilian em- 
ployees to military leave depends on the employee being in a pay status imme- 
diately prior to or immediately after military duty, these decisions should not 
be construed as precluding military leave in all cases where employees are in 
a leave-without-pay status immediately prior to or after military duty without 
regard to other facts such as whether the loss of civilian pay is the result of 
military leave and whether at the time leave without pay is requested, the 


employee has received definite military orders to report on a certain or approx- 
imate date 


Military leave for civilian employees under 5 U. S. C. 30r is not related to the 
employees’ right to restoration or reemployment nor is it contingent upon a 
return toa civilian pay status. 


An employee who is also a member of a component of the Armed Forces Reserves 
and who resigns prior to entering the military service has terminated his civil- 
ian status and would not be entitled to military leave under 5 U. S. C. 30r not- 
withstanding that the member may have a right to restoration or reemployment. 


Although the granting of military leave to a civilian employee under 5 U. S. C. 
30r retroactively after the employee has been separated for military service is 
essentially an administrative matter, it is not necessary to restore the employee 


to the rolls; however, it is recommended that the employee’s personnel record 
reflect the true status at all times. 


To the Secretary of Commerce, March 19, 1958: 


On January 17, the Assistant Secretary of Commerce requested our 
decision on several questions and specific cases concerning our deci- 
sion of November 8, 1957 (B-134171, 37 Comp. Gen. 313), regarding 
the eligibility of employees for military leave when they are ordered 
to active duty as a member of a reserve component of the Armed 
Forces. 

The first question is: 

1. Are employees entitled to military leave if they entered a reserve com- 
ponent, or were serving therein, only on or after August 10, 1956, or does their 


eligibility extend back to January 1, 1953, the effective date of the Armed Forces 
Reserve Act of 1952 (66 Stat. 506)? * * * 


In our decision of November 8, 1957, we held that under the present 
statute (act of August 10, 1956, as codified in 5 U. S. C. 30r), Gov- 
ernment employees are entitled to leave of absence without loss of 
pay, time or efficiency rating for “each day, but not for more than 
15 calendar days in any calendar year, in which he serves on active 
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duty for any purpose—training or otherwise—as a member of a re- 
serve component of the Armed Forces, including the National 
Guard.” In previous decisions (B-122020, June 1, 1955, and 
B-133972, October 17, 1957, 37 Comp. Gen. 255), we held, in effect, 
that this broadened entitlement—as distinguished from the right un- 
der earlier statutes to military leave only for “duty with troops or at 
field exercises, or for instruction”—was created by the Armed Forces 
Reserve Act of 1952 (66 Stat. 506), 10 U. S. C. 3686, which became 
effective on January 1, 1953. The cases on which those decisions were 
based involved employees who had been ordered to active duty be- 
ginning after January 1, 1953, and, for individuals in that category, 
the 1956 act merely restated a right already in existence. Thus, in 
general, the right to military leave for “active duty” in the broader 
sense extends back to January 1, 1953, rather than to August 10, 1956, 
the effective date of the most recent act. 

The second question is stated as follows: 

2. In addition to the foregoing situations involving employees of the Depart- 
ment who are serving or have served in the military service since January 1, 
1953, there is one other type of situation on which we should like to request 
your decision. This concerns employees serving under a permanent or tempo- 
rary indefinite appointment who entered a reserve component of the armed 
forces prior to January 1, 1953, the effective date of the Armed Services Reserve 
Act of 1952, and who served therein for a period of time following January 1, 
1953. In such cases, the employees were separated for military duty, in ac- 
cordance with the procedure in effect in the Department. They were paid for 
annual leave to their credit in a lump-sum or, at their request, such leave was 
held for them pending their return to duty. Their restoration to duty would 
have been effected in accordance with Part 35 of Chapter Z1 of the Federal 
Personnel Manual. 

The statute providing for military leave in effect when the Armed 
Forces Reserve Act of 1952 was enacted was the act of May 12, 1917 
(40 Stat. 72), as amended by the act of July 1, 1947 (61 Stat. 238). 
Section 804 (a) of the 1952 act (66 Stat. 506) further amended the 
basic statute by, so far as is pertinent here, inserting the portion 
italicized in the amended provision (10 U. S. C. 371) quoted below: 

All officers and employees of the United States or of the District of Columbia 
who shall be members of the reserve components of the Armed Forces shall be 
entitled to leave of absence from their respective duties, without loss of pay, 
time or efficiency rating, on all days during which they shall be ordered to active 
duty for training, or active duty, or to duty with troops or at field exercises, or 


for instruction, for periods not to exceed fifteen days in any one calendar year. 
[Italics supplied. ] 


Section 802 of the 1952 act, 50 U. S. C. 901, note, reads: 


Except as otherwise specifically provided, this Act shall become effective on 
the first day of the sixth month following the month of enactment. 


The date of enactment was July 9, 1952, thus rendering January 1, 
1953, as the effective date. 

The question to be decided is whether the phrase “on all days dur- 
ing which they shall be ordered,” construed together with section 802 
above, refers exclusively to new orders issued for execution on or 
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after January 1, 1953, or whether the phrase refers also to orders 
which, although issued and partially executed prior to January 1, 
1953, remained partially unexecuted on that date. In other words, is 
the term “ordered” intended to mean only the act of issuing orders, 
or the act of beginning compliance with orders regardless of when 
issued or, more broadly, the continuing action of complying with or- 
ders regardless of when issued ? 

At this point, we must note that the phrase now in question was, by 
section 29 (a) of the act of August 10, 1956 (70A Stat. 632), 5 
U. S. C. 30r (a), eliminated and replaced by a different but corre- 
sponding phrase in the presently effective provision of law on the 
subject (5 U.S.C. 30r) as follows: 

Each Reserve of the armed forces or member of the National Guard who is 
an officer or employee of the United States or the District of Columbia, perma- 
nent or temporary indefinite, without regard to classification or terminology 
peculiar to the Civil Service system, is entitled to leave of absence from his 
duties, without loss of pay, time, or efficiency rating for each day, but not more 
than 15 days in any calendar year, in which he is on active duty, or is engaged 


in field or coast defense training under sections 502-505 of Title 32. [Italics 
supplied. ] 


We should note, also, that the legislative purpose as set out in sec- 
tion 49 (a) of the 1956 act, TOA Stat. 640, was “to restate, without 
substantive change, the law replaced” by section 29 (a) quoted above. 
Therefore, we must regard the phrase “on all days during which they 


shall be ordered to active duty” as having the same meaning as the 
phrase “each day * * * in which he is on active duty.” 

Viewed in this light, we conclude that Congress, in enacting the 
1952 act, recognized the continuing effect of military orders once is- 
sued and, so far as insuring against a loss of civilian pay is con- 
cerned, did not intend any distinction between employees serving on 
active military duty after January 1, 1953, in compliance with orders 
issued prior to that date and employees serving during the same pe- 
riod in compliance with orders issued after that date. Logically, the 
dates of actual service in relation to the effective date of the act are 
controlling rather than the beginning date alone or the date the or- 
ders may have been issued. In fact, to construe the word “ordered” 
as referring to a specific instant in time seems wholly inconsistent 
with the other words of the phrase—“on all days during which’— 
necessarily connoting continuity and duration of a period of time. 
Payments should not be made, however, when the employees were 
ordered to active duty prior to January 1, 1953, and were separated 
from the service, and (1) who were not relieved from active duty 
within four years from the date of entering upon active military duty, 
or (2) who have not been restored to duty. If either type of claim 
is received it would be appropriate that the case be presented here 
with a full statement of the facts. See 50 U.S. C. 459 (c) and (g) 
(2) concerning persons who are relieved from active duty within four 
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years and who are considered, upon restoration, as having been on 
furlough or leave of absence during their military service. 
The third question presented is as follows: 


8. In regard to an employee’s work or pay status immediately prior to entry 
into the military service, previous decisions of your office (11 Comp. Gen. 469; 
82 id. 204), have held that an employee is not eligible for military leave unless 
he is in a pay status at the time of going on military training duty. We note 
that the decision in 11 Comp. Gen. 469 pertained to the case of an employee who 
was on leave without pay for a period in excess of two months prior to the date 
of being ordered to military duty, and there is no indication that the leave 
without pay would have terminated on the day preceding such military duty. 

With respect to the current situation, however, we find that employees are 
called to military service after relatively brief periods of civilian service, and 
they either have accumulated no annual leave or only a small amount. If they 
find it necessary to take care of personal matters prior to entering military 
service, they are required to take leave without pay. While employees who 
have accumulated some annual leave may be granted leave without pay followed 
by the annual leave which they have accrued and thus be in a pay status 
immediately prior to the date of entering on military duty (32 Comp. Gen. 204), 
we feel that this involves unnecessary administrative activity. It seems ap- 
parent that employees who apply for leave without pay covering a definite 
period which ends on a date prior to entrance on military duty would be in a 
civilian duty status following such leave without pay but for the fact that they 
are on active military duty. Under such circumstances, it seems reasonable 
to conclude that an employee would be on “leave of absence from his duties” 
for the performance of military duty. We should like to inquire, therefore, 
whether the circumstances described above would warrant any change from 
your previous decisions in 11 Comp. Gen. 469 and 32 id. 204, that an employee 
must be in a pay status immediately prior to entrance into the military service 
in order to be entitled to military leave. 


We have held in individual cases that a pay status either imme- 
diately prior to the beginning of military duty (11 Comp. Gen. 469) or 
a return to a pay status immediately afterwards (29 Comp. Gen. 269; 
32 id. 204) is a requisite to entitlement to military leave with pay since, 
otherwise, no civilian pay would have been lost (see also 12 Comp. 
Gen. 241 and 17 id. 174). Those decisions should not be construed, 
however, as laying down a firm rule that a leave-without-pay status 
immediately prior to or immediately after active military duty would 
in all circumstances preclude payment for military leave. Those de- 
cisions, each based on an individual set of facts, govern in the types 
of cases represented but, as suggested in the Assistant Secretary’s let- 
ter, there may be others in which leave of absence without pay before 
or after military duty would have no effect on the employee’s entitle- 
ment to military leave. 

The granting of leave without pay to an employee is a matter 
within administrative discretion and authority. The test of whether 
an employee may be granted military leave should not be merely his 
leave or pay status immediately prior to or after military duty with- 
out regard to other facts. Rather, the test should be whether, but 
for the active duty, the employee would have been in a civilian pay 
status (17 Comp. Gen. 174). For example, the employee involved in 
the case on which the decision in 11 Comp. Gen. 469 is based, was in 
a leave-without-pay status for several months because of the seasonal 
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elimination of his work, beginning before the employee received or- 
ders for military duty and continuing until after his military duty 
had been completed. Obviously, there had been no loss of civilian 
pay as a result of his military service. On the other hand, if an 
employee, who is about to begin military service, is granted a reason- 
able leave of absence without pay in order to attend to personal af- 
fairs, the presumption is that, but for the circumstance of military 
service, he would have been in a civilian pay status immediately prior 
to and at least during the first 15 days of military service. 

Since circumstances may be different in each case, it is inadvisable 
and perhaps impossible to establish positive criteria for measuring 
the reasonableness of the requirement for or the length of a period of 
leave without pay so far as it may affect entitlement to military leave. 
This is a matter which properly is for administrative determination 
based on the facts and circumstances. We may suggest, however, that 
one important consideration in making such a determination is 
whether the employee, at the time leave without pay is requested, has 
received definite military orders to report on a certain or approxi- 
mate date in the future. 

The fourth question is presented in three parts: 

4. We are in doubt as to whether entitlement to 15 days of military leave is 
dependent on (1) a return to active duty and pay in a civilian position under 
the Federal Government, or (2) the employee’s exercise of restoration rights 
under the Universal Military Training and Service Act? 

a. Where an employee resigns instead of being separated or furloughed for 
military duty, is he entitled to be paid for military leave if he has restoration 
rights under the Universal Military Training and Service Act? 

b. With respect to employees who are legally entitled to be paid for 15 days 
of military leave, in accordance with your answers to the cases described above, 
is it required that the action for “Separation-Military Service” be canceled and 
the employee restored to the rolls, or may he be paid for military leave without 


the processing of personnel actions incident to restoration to the rolls and sep- 
aration after expiratiou of the 15-day period? 

e. In connection with your answer to Question 4b, if the employee is restored 
to the rolls for payment of military leave, does this effect his accrual of annual 
leave, requiring that he receive an additional amount for lump-sum leave or that 
the annual leave held to his credit pursuant to the Act of April 7, 1942 (5 


U. S. C. 61a) be increased? 

Generally, we find no basis for relating military leave to an em- 
ployee’s restoration or reemployment rights. Likewise, we find no 
requirement in the statutes that entitlement is contingent upon a re- 
turn to a civilian pay status. Appropriate evidence of active mili- 
tary service, however, should be furnished by the employee to the 
administrative office concerned within a reasonable time after separa- 
tion or furlough for the active duty or, in the cases where retroactive 
payments are necessary, prior to payment. 

In response to question 4a, an employee-reservist who resigns prior 
to his entering military service terminates his employment and, there- 
fore, he would not be entitled to military leave for any portion of the 
service period, notwithstanding such right he may have to restora- 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 613 


tion or reemployment afterwards. See generally 27 Comp. Gen. 245. 

We have noted the specific reference in question 4 to the Universal 
Military Training and Service Act; however, that act appears unre- 
lated to the military leave herein discussed, except so far as it relates 
to question and answer No. 2. 

Concerning question 4b, while an employee’s period of “Separation- 
Military Service” normally should exclude military leave, the prob- 
lem presented is essentially administrative. Payment for military 
leave granted retroactively does not of itself require the formality of 
returning the employee to the rolls, so far as our Office is concerned. 
We strongly recommend the practice, however, in order that the em- 
ployee’s personnel record will reflect his true status at all times. 

In answer to question 4c, an employee who is entitled to military 
leave is entitled also to payment or credit, if otherwise proper, of 
the annual and sick leave which otherwise would have accrued during 
the 15-day period, regardless of whether he is technically restored to 
the rolls for record purposes. 

Concerning the individuals whese cases are submitted as typical, 
entitlement to military leave should be determined in each case in ac- 
cordance with the above discussion. 

The enclosures with the Assistant Secretary's letter are returned 
herewith. 


[B-135465] 


Lease-Purchase Program—Bids at Variance With Congres- 
sional Approved Estimates—Reasonable Variation 

A 15 percent increase in construction costs in a proposed lease-purchase con- 
tract for a post office building over the maximum estimated costs in the project 
prospectus which were approved by the Senate and House Committees on Public 
Works may not be regarded as a reasonable variation, particularly in view of 
the fact that the House Committee approval was given “subject to the cost 
limitation” in the prospectus, aud, even though there would be an overall sav- 
ings in interest and taxes under the proposed contract as a result of the reduc- 
tion of the amortization period, this would not justify proceeding with a more 
extensive project than previously approved. 

To the Administrator, General Services Administration, March 19, 


1958: 


Reference is made to your letter of March 10, 1958, with enclosures, 
requesting to be advised whether we concur with your view that the 
scope and character, together with the cost of the proposed lease- 
purchase project for the construction of a Post Office and Court House 
building at Abingdon, Virginia, come within the reasonable variation 
rule announced in our decision of October 5, 1956, B-129326, to the 
Postmaster General, concerning variations between the actual costs 
and estimated maximum costs as shown in prospectuses submitted to 
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the Senate and House Committees on Public Works for approval pur- 
suant to the requirements of section 202 (g) of the Post Office Depart- 
ment Property Act of 1954, as amended (Title II of Public Law 519), 
39 U.S. C. 902 (g). 

You state that pursuant to the authority contained in Title I of 
Public Law 519, known as the Public Buildings Purchase Contract 
Act of 1954 (68 Stat. 518, as amended), 40 U. S. C. 356 (e), a pro- 
spectus for the Abingdon project was prepared and submitted to the 
above Committees for approval in mid-1955 and that as required by 
the act the prospectus was approved by the Bureau of the Budget 
on May 20, 1955, and by the Senate and House Committees on June 
15 and July 29, 1955, respectively. 

As indicated in your letter the proposed project as described in 
the prospectus and upon which the cost estimates set forth therein 
were predicated contemplates demolition of an existing structure and 
erection of a new building on the present Government-owned site ac- 
quired at a cost of $13,210. The proposed building is described as a 
part basement, one story, part two stories and penthouse structure, 
brick faced, stone trimmed, air conditioning in courtroom only, com- 
prising a gross floor area of 31,085 square feet and providing 19,194 
square feet of net space. The estimates of maximum costs set forth 
in the prospectus as required by the statute reflect a total estimated 
cost of $543,210, consisting of $46,000 for architectural costs; $13,210 
for the cost of the site; $12,000 for certain miscellaneous costs and 
$472,000 as the estimated cost of the improvement. The contract 
term is specified as from 10 to 25 years and the estimated maximum 
rate of interest is stated as 4 percent. 

You state that on January 17, 1958, in response to invitation for 
bids for financing the construction, the Kansas Life Insurance Com- 
pany, Kansas City, Missouri, submitted a bid of 4.78 percent per 
annum, the lowest bid received; that on the same day that company 
was notified it had submitted the lowest acceptable bid; and that 
pursuant to the terms thereof the company’s bid would be accepted or 
rejected by the Government within 90 calendar days after the date 
of bid opening or prior to midnight April 18, 1958. It is stated that 
thereafter, on February 20, 1958, the Trammel Construction Company, 
Inc., of Bristol, Tennessee, submitted the low bid in the lump-sum 
amount of $508,000 for construction of the improvements and that 
this bid is open for acceptance until March 19, 1958. 

For the purpose of showing the comparative cost between the esti- 
mated cost as shown in the approved prospectus and the actual cost 
based upon the low bids you have enclosed a comparison table show- 
ing the cost, financing and scope of the project. As indicated in your 
letter this comparative table indicates that on the basis of a contract 
term of 25 years, forming the basis of the computations used in the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 615 


prospectus, the actual cost of the project will exceed the estimated 
cost as shown in the prospectus by $81,729 or an excess of 15 percent; 
that the interest rate is 0.78 percent over the estimate and that the 
annual cost of principal and interest will exceed the prospectus esti- 
mate by $10,602. 

You state that in your opinion there are several factors which 
must be considered for the purpose of determining whether in the 
event of an award of a contract the actual cost of the project would 
be within a reasonable variation of the prospectus estimates. Speci- 
fically, you note that the building to be constructed will provide 
approximately 33,341 gross square feet or approximately 7 percent 
more than the estimated gross area of 31,085 square feet shown in the 
prospectus. You state that this additional area is necessary to pro- 
vide for additional space requirements for the Post Office Department, 
determined to be necessary after Senate and House Committees ap- 
proved the project and that in your judgment, this relatively small 
increase in the gross area of the building is not sufficient to materially 
alter the scope and character of the project as approved. 

Also, you state that at the time the prospectus, including the esti- 
mates, was prepared, it was contemplated that the building would 
be a brick faced, stone trimmed structure of conventional design. You 
state, however, that local opinion, emphatically expressed during 
the design stage, necessitated that the design be changed to include 
a colonial facade so as to conform, in outward appearance, with sur- 
rounding buildings in the town as to architectural features. You 
assert that it is estimated that this change in the facade has added 
approximately $19,000 to the construction cost. You express the view, 
however, that the building as designed is encompassed in the descrip- 
tion of the improvement as set forth in the prospectus and that the 
change in facade did not alter the scope or character of the project 
as approved. 

As a further argument that in the event of an award of a contract 
the actual construction cost of $508,000 as shown in the above com- 
parison table would not be an unreasonable variation from the 
estimated construction cost of the project ($437,000 exclusive of taxes 
and interest) as shown in the prospectus you state that since the 
prospectus was prepared in 1955, construction costs have increased 
10.97 percent based upon the Engineering News Record Building Costs 
Index resulting in a current cost estimate of $520,145, assuming, of 
course, that the May 1955 estimate was reasonably accurate. You state 
that measured in this manner the actual construction bid of $508,000 
is a very favorable bid. 

Finally, you refer to the fact that the project as approved by the 
two Committees provided for financing over a 25-year term and you 
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assert that if the Administration had succeeded in marketing the 
project at the estimated cost as shown in the prospectus ($472,000 
improvement cost and 4 percent interest), the total cost to the Gov- 
ernment would have aggregated $779,700. On the other hand, you 
assert that by contracting for the project at the prices and interest rate 
bid over a 10-year term the total cost to the Government for principal, 
interest and taxes (estimated) will aggregate $717,614 thus represent- 
ing a saving of $62,080 over what you would have been authorized to 
expend for the project as approved in the prospectus. 

For the foregoing reasons it appears to be your view that both 
the scope and character, together with the cost of the project as now 
proposed, are within a reasonable variation of the estimates set forth 
in the approved prospectus and that, therefore, an award of a con- 
tract would be within the scope of your statutory authority and the 
approved prospectus. In that connection you state that pursuant 
to the requirement in subsection 411 (d) of the act, 40 U. S. C. 356 (d) 
you have determined that the interest rate of 4.78 percent as bid in 
this instance will provide a reasonable rate of interest on the outstand- 
ing principal and that payments to be made by the United States 
under the purchase contract will not exceed the amount necessary to 
amortize the cost of the improvements to be constructed. 

Section 411 (e) of the above Public Buildings Purchase Contract 
Act of 1954, as amended by the act of July 9, 1956, 70 Stat. 510, 40 
U. S. C. 356 (e), provides that— 

No appropriations shall be made for purchase contract projects which have 
not been approved by resolutions adopted by the Committees on Public Works 
of the Senate and House of Representatives, respectively, within three years 
after the date of enactment of this Act. For the purpose of securing con- 
sideration of said approval the Administrator shall transmit to each such 
Committee a prospectus of the proposed project, including (but not limited to)— 

* a © * * e 


(2) an estimate of the maximum cost of site and building together with the 
term of years over which payments would run and the maximum rate of interest 
that would be acceptable for any deferred part of such cost ; 


+ . . s e * 7 


(8) a statement in writing by the Director of the Bureau of the Budget that 
the project is necessary and in conformity with the policy of the President. 
Such statement by the Director shall be based on budgetary and related con- 
siderations and shall not be deemed to constitute approval by the Director of 
the specific terms or provisions of any proposed agreement or of the selection 
of any particular contractor or lessor. 


Similar provisions are contained in section 202 (g) of the Post Office 
Department Property Act of 1954, as amended (Title II of Public 
519), 39 U. S. C. 902 (g). As indicated in your letter, in the above 
decision of October 5, 1956, to the Postmaster General, we concluded 
that we would not be required to object to awards of contracts where 
the estimated purchase price, basic annual payment and interest rate, 
or any one of these factors, exceeded the maximum estimated cost 
thereof as contained in the prospectus forming the basis of Committee 
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approval, provided that the variations are reasonable under the cir- 
cumstances and in accord with the determination of the Postmaster 
General under section 202 (e) of the above Post Office Department 
Act of 1954, prohibiting any agreement providing for payment in 
excess of the amount “as determined by the Postmaster General” to be 
necessary, among other things, to “provide a reasonable rate of in- 
terest on the outstanding principal.” Also, as of particular signifi- 
cance we referred to the facts that the applicable appropriation act 
there involved contained no limitation as to any specific project but 
only an over-all limitation, that the statute requires approval of 
the project and not the contract; and that the statute merely requires 
that the prospectus to be submitted for Committee approval show 
only an estimate of cost of the site and building, lease purchase term 
and acceptable maximum rate of interest for any deferred part of 
such cost. 

It seems to be of particular significance in the case of the Abingdon 
project to note that the statement furnished by the Director of the 
Bureau of the Budget pursuant to the requirements of the above 
section 411 (e) (8), 40 U. S. C. 356 (e) (8), prior to the amend- 
ment of July 9, 1956, was given with the understanding that the 
total project cost of “$543,210 (including $13,210 of land already ac- 
quired) is a maximum figure.” The above statement, together with 
the other data specified in section 411 (e) formed the basis of the 
Committee approval of this project and necessarily is for considera- 
tion in determining whether the contract may be awarded. Of equal 
significance is the fact that in the House Resolution of July 29, 1955, 
in approving this project and several others it is expressly stated 
that— 


* * * the following listed Projects, * * * are hereby approved subject to the 
cost limitation specified for each in such revised descriptions and set forth 
below: 


. * * * = 
3-VA-01 Post Office & Court House Abingdon, Va. $543,210 
While as above indicated section 411 (e) of the Public Buildings 

Act merely requires approval of the project and not the contract, 
such approval necessarily is based upon the data in the prospectus 
furnished the Committees as required by this section. In this in- 
stance the House Committee approval was given “subject to the cost 
limitation” of $543,210. Whether the Committee, if now authorized 
by law, would approve the project on the basis of $624,939, repre- 
senting an increase of $81,729 or 15 percent over the previously ap- 
proved project cost of $543,210 is highly speculative. Having regard 
for the fact that a bill (S. 2261) which was referred to the Senate 
Committee on Public Works on June 27, 1957, and which was passed 
by the Senate on July 3, 1957, after you previously had indicated in 
your testimony before the Senate Committee and Public Works that 
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a latitude of 15 per centum would be required, would only authorize 
an increase of “7 per centum of the maximum costs set forth in the 
prospectus without approval of such committee,” we would not be 
justified in authorizing the execution of the contract proposed in this 
instance. While in the decision of October 5, 1956, we indicated that 
we would not object to an upward variation of the amounts approved 
in the prospectus, such approval was limited to a reasonable variation 
depending upon the facts and circumstances in each case. In this 
case we do not believe the variation would be reasonable under the 
facts and circumstances here involved. The fact that the comparison 
table submitted with your letter indicates that the over-all project 
costs to the Government ($717,620) under the contract proposed 
would be less than would have been incurred under the approved 
prospectus ($779,700) as a result of the reduction of the period of 
amortization from 25 to 10 years thereby effecting a saving in interest 
and tax costs does not in our opinion justify increasing the construc- 
tion cost of the project by 15 per centum. To permit the savings in 
interest and taxes effected by reducing the period of amortization to 
be added to the approved project cost would result in obtaining a 
more extensive project than that approved by the Committee. Ac- 
cordingly, we do not concur with the conclusion in your letter that 
you are authorized to proceed with the award of this particular 
contract. 


[A-31431] 


Military Personnel—Pay—Drill—Multiple Drills in One 
Day—Ketirement Credit 

Members of reserve components of the uniformed services who are entitled to 
pay and allowances for two paid drills or equivalent periods of instruction 
performed in one calendar day of at least eight hours’ duration, pursuant to 
37 U.S. C. 301 (a), are entitled for retirement purposes to credit of one point 
for each drill under 10 U. S. C. 1332 and 1333 which authorize a one point credit 
for each drill and one day credit for each point. : 


To the Secretary of Defense, March 21, 1958: 


Further reference is made to letter dated January 22, 1958, with 
enclosures, from the Assistant Secretary of Defense (Comptroller) 
requesting a decision (1) as to the legality of paying to members of 
the reserve components of one day’s basic pay for each authorized 
drill or equivalent period of instruction performed in any one calen- 
dar day, and (2) whether such members are entitled under the pro- 
visions of Title III of Public Law 810, 62 Stat. 1087, 10 U. S. C. 
1036, for retirement purposes, to credit of one point for each such 
authorized drill or equivalent period of instruction performed during 
a single calendar day. 
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The Assistant Secretary’s letter refers to our decision of May 13, 
1930, A-31431, which considered the payment of multiple drills per- 
formed in any one calendar day, and he states that the law in effect 
at that time was substantially similar to the law now in effect, namely, 
section 501 of the Career Compensation Act of 1949, 37 U.S. C. 301. 
It is pointed out in the letter that the current policy of the Depart- 
ment of Defense, as set forth in paragraph V of the Department of 
Defense Directive Number 1215.6, March 5, 1956, is to authorize no 
more than two paid drills, training assemblies, or periods of equiva- 
lent training or instruction in any one calendar day. It is disclosed 
that it has been the practice of the military departments, insofar as 
determining eligibility for retirement purposes under Title III of 
Public Law 810 is concerned, to credit one point for each authorized 
drill, ete., performed in one day where the multiple drills are author- 
ized by the Secretary concerned and otherwise conform to the require- 
ments prescribed by law. 

The mentioned decision of May 13, 1930, A-31431, was in response 
to a request from the Department of the Navy for authority to amend 
its regulations to permit aviation divisions of the Naval Reserve to 
conduct as many as three drills in one day and to pay for such drills 
on that basis. The law in effect at that time and considered in the 
decision (section 21 of the act of February 28, 1925, 43 Stat. 1085, 
1086) authorized the payment to certain officers and enlisted men of 
the Fleet Naval Reserve of “compensation at the rate of one-thirtieth 
of the monthly base pay of their grades, ranks, or ratings for attend- 
ing, under competent orders, each regular drill, or other equivalent 
instruction or duty, as may be prescribed by the Secretary of the 
Navy.” The decision approved the proposed change but pointed out 
the necessity for complying with the statutory requirement of regular 
drills based upon the total number authorized during a fiscal year. 

Section 501 (a) of the Career Compensation Act of 1949, as 
amended, 63 Stat. 825, 37 U. S. C. 301 (a), provides as follows: 

Under such regulations as the Secretary concerned may prescribe, and to the 
extent provided for by law and by appropriations, members of the National 
Guard, Air National Guard, National Guard of the United States, the Air Na- 
tional Guard of the United States, Army Reserve, Naval Reserve, Marine Corps 
Reserve, Coast Guard Reserve, and the Reserve Corps of the Public Health 
Service, shall be entitled to receive compensation at the rate of one-thirtieth of 
the basic pay authorized for such members of the uniformed services when en- 
titled to receive basic pay, for each regular period of instruction, or period of 
appropriate duty, at which they shall have been engaged for not less than two 
hours, including those performed on Sundays and holidays, or for the perform- 
ance of such other equivalent training, instruction, or duty or appropriate duties 
as may be prescribed by the Secretary concerned, and additionally, in the dis- 
cretion of the Secretary concerned, enlisted members of the above services shall 
be entitled to rations in kind, or a portion thereof, when the instruction or duty 


period or periods concerned total eight or more hours in any one calendar 
day: * * * 
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Section 501 (a) also authorizes the Secretaries concerned to prescribe 
minimum standards which must be met before an assembly for drill, 
etc., may be credited for pay purposes. Those provisions of law (sec- 
tion 501 (a) ) are substantially similar to the provisions of law in effect 
at the time our decision of May 13, 1930, was rendered. 

The current policy of the Department of Defense concerning multi- 
ple training periods is contained in paragraph V., E. of the Depart- 
ment of Defense Directive Number 1215.6, March 5, 1956—presum- 
ably issued to implement the provisions of section 501 (a)—and pro- 
vides as follows: 

Within appropriate pay groups, the Secretaries of the military departments 
may authorize multiple training periods, that is, more than one paid drill, train- 
ing assembly, or period of equivalent training or instruction to be conducted 
within one calendar day, provided each is of at least four hours duration. How- 
ever, no more than two such paid drills, training assemblies, or periods of equiva- 
lent training or instruction are authorized in any one calendar day. 

In a memorandum prepared in the office of the General Counsel, 
Department of Defense (copy received with the letter of January 22, 
1958), it is stated that in an opinion dated May 13, 1954, The Judge 
Advocate General of the Army held that it was legally objectionable 
to award more than one point for drills or equivalent periods of in- 
struction held during a single calendar day for retirement purposes 
under Public Law 810; and, also, that it was legally objectionable to 
count, for pay purposes, drills or equivalent periods of instruction in 
excess of one held on a single calendar day. 

In support of the view taken by the office of the Secretary of Defense 
that the present practice of paying for multiple drills on one day was 
not legally objectionable, there are cited excerpts from the hearings 
before a Subcommittee on Armed Services, House of Representa- 
tives, on H. R. 2553 (which as rewritten became H. R. 5007) which in 
turn became the Career Compensation Act of 1949. Those hearings 
(pages 1721 to 1723) disclose that in discussing the provisions of sec- 
tion 501 (a) (originally written as section 601), the purpose of which 
was to reenact existing law [section 14 of the Pay Readjustment Act 
of 1942, 87 U. S. C. 114 (1946 Ed.) as amended by section 3 of the act 
of March 25, 1948, 62 Stat. 88], that at the request of the Chief of the 
National Guard Bureau, section 501 (a) was amended to provide 
“shall not authorize for pay purposes [more than] one assembly or 
period of equivalent training instruction, duty or appropriate duties 
in any one calendar day.” When this matter was further considered 
(see pages 1775 to 1778 of the hearings), the subcommittee was ap- 
prised of the conclusion reached in our decision of May 13, 1930, 
A-31431, cited above, and after further discussion of the matter, in- 
cluding consideration of a joint memorandum from the Navy and the 
Air Force urging the committee not to upset the present practice of 
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the consolidated drill system, the Army’s proposed amendment was 
defeated. 

We find no legal objection to the current policy of the Department 
of Defense of paying to members of the Reserve components no more 
than two paid drills, training assemblies, or periods of equivalent 
training or instruction conducted within one calendar day of at least 
eight hours’ duration. It is understood, of course, that such assem- 
blies, etc., will not exceed the prescribed maximum number which 
may be counted for pay purposes in each fiscal year. See 36 Comp. 
Gen. 46. Also see paragraph 39b (3), Army Regulations 140-305 
dated December 18, 1956, and paragraph 10612, Air Force Manual 
173-22 October 1, 1957. 

Concerning the question as to whether such Reserve members are 
entitled, for retirement purposes, to credit of more than one point 
a day for each drill, etc., there is for consideration the provisions of 
Title III of the act of June 29, 1948, 62 Stat. 1087. The pertinent 
provisions of that act applicable here, section 1332 (a) (2) (A) (i) 
of the Title 10 U. S. Code, provides for crediting “one point for each 
day of active service,” and section 1332 (a) (2) (B) provides for 
crediting “one point for each attendance at a drill or period of 
equivalent instruction that was prescribed for that year by the Secre- 
tary concerned and conformed to the requirements prescribed by 
law.” Section 1333 (2) authorizes one day for each point credited 
under clause (B) of section 1332 (a) (2), but not more than 60 
days in any one year. 

The act (10 U. S. C. 1332) clearly authorizes the crediting of 
“one point for each attendance at a drill or period of equivalent 
instruction that was prescribed for that year by the Secretary con- 
cerned.” Those provisions must be read in conjunction with 10 
U, S. C. 1333 which authorizes one day for each point credited but 
not more than 60 days in any one year. The word “each” means every 
one of any number, separately considered. State v. Maine Cent. R. 
Co., 66 Me. 488, 510. Also, the word “each” means every one of any 
number of numerical aggregate, considered individually. Jalcomson 
v. Wappoo Mills, C. S. S. C. 86 F. 192, 194. (Volume 14, pages 7 
and 8, Words and Phrases, Permanent Edition.) Accordingly, it 
is our view that those members of the reserve components who are 
otherwise entitled to pay and allowances for two paid drills or equiva- 
lent periods of instruction conducted within one calendar day, as 
indicated above, are entitled also, under the provisions of Public 
Law 810, to credit of one point for each such authorized drill or 
equivalent period of instruction. Compare 36 Comp. Gen. 46, and 
see paragraph 3, Bureau of Naval Personnel Instructions 1820.1B, 
May 20, 1957. The questions presented are answered accordingly. 
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Sales—Price Adjustment for Losses—Auction and Sealed 
Bid Procedure 


Crude oil sales contracts which were awarded to several independent refiners 
and which have become unprofitable because of the change in the market situ- 
ation may not be modified gratuitously when the head of the contracting agency, 
under Title II of the First War Powers Act, 50 U. S. C. 611, determined that 
there is not sufficient basis to consider that such action would facilitate the na- 
tional defense; therefore, the established rules of law, that officers of the Gov- 
ernment have no authority to modify contracts without consideration and that 
supervening events which render contract performance less profitable do not 
justify excusing performance or adjusting the price, are for application. 

A sealed bid and an auction bid procedure under a sales invitation, which pro- 
vides that after the sealed bids are opened the prospective bidders may increase 
their bid prices, are not mutually exclusive so as to render improper an award 
which was made on the basis of an increase proposed by the bidder in the 
auction-type proceeding after all sealed bids were opened. 


An all or none bid under a sales invitation which specifically authorized bids 
on one or more of four individual lots or on the entire offering is responsive 
to the invitation. 


Under a sealed bid and auction-type sale of crude oil, a bid which offered a price 
one cent over the minimum market price and which was interpreted as a bid 
for the market price, plus a one cent bonus, may not be objected to because the 
bonus was allegedly calculated too high, since the invitation permitted bidders to 
increase their prices after opening, and the bidder by not objecting at the auction 
may be regarded as having consented to the bonus. 


To the Independent Refiners’ Association of California, Inc., March 
24, 1958: 


Xeference is made to your letter dated December 18, 1957, and 
subsequent correspondence, requesting relief for three Association 
members, Douglas Oil Co. of California, Mohawk Petroleum Cor- 
poration, and Rothschild Oil Company, from their obligations under 
crude oil sales contracts awarded to them under invitation 20, dated 
January 16, 1957. 

In 1956, the independent refiners of California were allegedly in 
desperate need of crude oil. As a result, officials of the Department 
of the Navy were contacted with the view to acquiring from the 
Government the crude oil produced from the shallow oil zone at the 
Elk Hills Naval Petroleum Reserve Numbered 1. Since none of the 
independents had sufficient capacity to take the total production, it 
was‘ suggested to the Department officials that the production be 
split into four lots. 

Invitation 20, dated January 16, 1957, which solicited bids for 
the purchase of the shallow zone crude oil produced at Elk Hills, 
insofar as pertinent, provided : 


3. The public sale will take place in the Office of the Inspector, Naval Petroleum 
Reserves in California, Naval Petroleum Reserve No. 1, Kern County, Cali- 
fornia, at 11:00 A. M. (Pacific Standard Time) on February 5, 1957. The 
Secretary of the Navy will receive sealed bids and statements describing the 
bidders’ qualifications * * *. The bids and statements will be publicly opened 
and read aloud at said time and place * * *. A bidder who has complied with 
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the provisions of the Invitation for Bids may forthwith, after all bids have 
been read, increase the bid price or prices, and such increase or increases shall 
be immediately incorporated in his bid by written amendment thereto signed 
by the bidder. No change will be permitted which will have the effect of lower- 
ing any price bid. 

4. (a) The CRUDE OIL offered for sale consists of four (4) separate lots 
comprising together all such CRUDE OIL available for sale by NAVY from 
said Shallow Oil Zone * * *. 

(b) (1) Lot No. 1 shall consist of ten per centum (10%) of the total CRUDE 
OIL available for sale by NAVY * * *. 

(2) Lot No. 2 shall consist of fifteen per centum (15%) of the total CRUDE 
OIL available for saleby NAVY * * *. 

(3) Lot No. 3 shall consist of twenty-five per centum (25%) of the total 
CRUDE OIL available for sale by NAVY * * *. 

(4) Lot No. 4 shall consist of fifty per centum (50%) of the total CRUDE 
OIL available for sale by NAVY * * *. 

(c) Bids may be submitted on any one or more of Lots Nos. 1, 2, 3, and 4 above 
or on the entire offering. 

* * s * a « a 

5. 

7 s s s ? * * 


(b) * * * A separate bid, together with a separate statement and bid deposit, 
must be submitted for each lot bid upon * * *. 

(c) Bids must be based on the market price or prices. In addition thereto, 
bidders are invited to offer a bonus on a cent per barrel basis. 

(d) The term “market price” means the average price per barrel of all 
the prices which are regularly posted or published by the principal purchasers 
posting or publishing prices for CRUDE OIL * * *. 

* # * ao * s of 

9. Each bid for each lot shall be accompanied by a separate bid deposit * * * 

in the amount of twenty-five hundred dollars ($2,500) * * *. 


On February 5, 1957, pursuant to the terms of the subject invitation, 
bids were opened publicly and read aloud. Then the floor was opened 
to an auction-type proceeding wherein the bidders were permitted to 
increase their initial bid prices. Immediately after the conclusion 
of the sale, each bidder was required to amend its bid to enter the last 
price it bid. The bidding ended in a tie in that the average of the 
bids of Rothschild Oil Company on lot Nos. 1 and 2, Mohawk Petro- 
leum Corporation on lot No. 3, and Douglas Oil Co. on lot No. 4 
equaled the bid of Standard Oil Company on the entire offering. 
The Department of the Navy reserved the right to take the bids 
under consideration and to make an award within 60 days of the 
date of bidding. 

The independents were concerned over the possibility that the 
oil might not be sold to them. They requested various Government 
sources to recommend to the Department of the Navy that the award 
be made to them. Because, among other things, it was considered in 
the public interest to aid small business, the contracts were awarded 
to the subject independents, subject to further Governmental approval. 

Pursuant to 10 U. S. C. 7431, the Committees on Armed Services 
of the Senate and the House of Representatives were consulted. The 
Committees approved the award. A copy of the notice of sale, the 
invitation for bids, the minutes of sale and the contracts wee for- 
warded to the Attorney General. He was requested to pass upon the 
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legality of the contracts. The Acting Attorney General responded 
that the contracts were authorized by law. On May 6, 1957, the 
President approved the contracts, which took effect as of July 8, 1957. 

Shortly after the contracts were executed, the Suez situation was 
resolved and an over-supply of cheaply produced foreign crude oil 
allegedly flooded the United States oil market with a drastic resultant 
change in the crude oil situation in California. In November 1957, 
Douglas Oil Co. requested the Secretary of the Navy to terminate 
its contract under the extraordinary powers vested in him under Title 
II of the First War Powers Act, 50 U. S. C. 611, or under contract 
article VI (d), which provides for termination without liability for 
default due to causes beyond the control and without the fault or 
negligence of the contractor. Douglas Oil Co. was advised that the 
contract could not be terminated without consideration. Douglas Oil 

‘Co. then defaulted in its performance. Mohawk Petroleum Corpora- 
tion and Rothschild Oil Company also requested the termination of 
their contracts without consideration. They were notified that there 
was no legal basis for termination. Both continued to perform in 
accordance with the terms of the contract. 

Now in your request for relief for the subject purchasers, you con- 
tend that the contracts are void, because (1) after the sealed bids were 
opened, the sale was conducted like an auction; (2) the bid of Standard 
Oil Company for the entire offering was not prescribed in the invitation 
for bids; (3) the bid of Union Oil Company was interpreted as market 
price plus one cent per barrel bonus; and (4) each oral bid made prior 
to the final oral bid was not incorporated by written amendment into 
the original bid. In the alternative, you propose that, in the interest 
of national defense, the subject contracts be modified retroactive to 
July 8, 1957, to eliminate the bonuses. 

The Secretary of the Navy is authorized to sell “at public sale” the 
crude oil produced from the Naval Petroleum Reserve Numbered 1. 
10 U.S. C. 7430 (b). An auction by oral bidding constitutes a “public 
sale.” The seller at auction can set the ground rules for the auction. 
Section 3 of the sales invitation contemplated that bids might be 
increased after the sealed bids were opened and read. Therefore, 
prospective purchasers were aware that the sealed bid prices might 
not be the final bid prices. Accordingly, in this instance, the sealed 
bid procedure and the auction bid procedure were not mutually exclu- 
sive of each other. 

In regard to the bid of Standard Oil Company, your principal 
ground of complaint is that the company submitted an original bid 
for the entire quantity and during the auction proceedings, the com- 
pany would either equal or better the average of the bids made by 
the independents on the various lots. However, section 4 (c) of the 
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invitation specifically authorized bids on one or more of the four 
individual lots “or on the entire offering.” Accordingly, the bids of 
Standard Oil Company for the entire quantity were responsive to the 
invitation. - 

A bid on the entire offering constitutes an “all or none” bid. In 35 
Comp. Gen. 383, 385, we said : 

* * * It has always been held that “all or none” bids submitted in response to 
invitation for bids for definite quantities are for consideration even if there is 


no provision therefor in the invitation for bids. See B-124981, dated August 18, 
1955 ; B-66858, dated June 16, 1947; and A-97645, dated April 6, 1939. * * * 


Therefore, unless the invitation had expressly prohibited bids on an 
“all or none” basis, the Standard Oil Company bid would have been 
for consideration in any event. 

In regard to the bid of Union Oil Company, you contend that it was 
improper for the Navy officials conducting the sale to establish the 
market price for the crude oil at $2.91 by averaging the market prices 
of the principal purchasers posting or publishing prices for a sample 
gravity of oil selected by the Navy officials and to interpret the com- 
pany’s posted price of $2.92 for the same gravity as a bid of market 
price plus a one cent bonus. However, the seller at auction has the 
privilege of fixing the minimum price below which no sale shall be 
made. Section 5 (c) of the invitation required that the bids be based 
at market price, at least. Union Oil Company responded with a 
sealed bid of market price or its posted price, whichever was higher. 
That bid met the minimum requirement. The invitation permitted 
the bidders to increase their bids after opening; therefore, even if it 
were determined that the bonus was established too high, as contended, 
Union did not object and its silence could be interpreted as consent 
to the increase over the market price bid. In any event, that bid was 
superseded by higher bids during the course of the auction. 

In regard to you fourth contention, it is reported administratively 
that in section 3 of the invitation the words “increase or increases” 
were intended to refer to instances in which a bidder might increase 
his bid by a succession of intermediate increases on more than one lot 
and it seems clear that the said section is subject to the interpretation 
that only the last bid of each bidder was required to be incorporated by 
written amendment to the original bid. 

In support of your request for modification, you contend that 
Douglas Oil Co. will have to be terminated for default and, if it is, 
the Department of the Navy, because of no ready oil market, as evi- 
denced by a recent unsuccessful solicitation by the Department for 
purchasers at market price and unsuccessful attempts by the company 
to sell at less than market, will be forced to “shut in” production at 
the Elk Hills Reserve, with the result that the oil in the shallow oil 
zone will be destroyed by the encroachment of salt water. Therefore, 

468020 O-58—42 
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you state that it would be in the interest of national defense to keep 
the wells in operation and in the public interest to modify the con- 
tracts. Your proposal was referred to the Department of the Navy, 
which responded by letter dated February 27, 1958, as follows: 


It is true that the initial solicitation for bids by the Navy Department, which 
Was restricted to minimum bids of market price, was not successful. As a 
matter of policy, it was considered desirable to endeavor to dispose of the oil 
initially at a price not below the market price in the area. In addition, the 
effort to dispose of the oil at market price or above was made in order to imiti- 
gate as far as possible the damages suffered by the United States as a result of 
the prospective default of the Douglas Oil Co. of California. The United States 
is, however, under no legal obligation to restrict its market to those companies 
willing to bid at or above the market price. Petroleum is a commodity for 
which there is a continuing and huge demand, and there is no doubt that the 
Shallow Oil Zone crude can be disposed of by offering it at a price attractive 
to potential purchasers, ' 

In addition to the incontestable legal right of the United States to keep the 
wells in operation and thereby avoid damage to the reservoir, there is an ad- 
ditional course of action available under 10 U. S. C. 7430. In this section, 
the Congress has conferred upon the Department of the Navy statutory authority 
to dispose of production from the Naval Petroleum Reserves by exchange. This 
could take the form of an exchange of Shallow Zone crude oil for other crude 
oil or refined products. 

Thus, there are several avenues open to the Department of the Navy which 
can prevent the closing in of the Shallow Oil Zone. These possible courses of 
action are now under intensive consideration by the Department of the Navy. 

It is the opinion of the Department of the Navy that the contention of the 
three independent refiners that the Navy will be forced to shut in production at 
Naval Petroleum Reserve No. 1 unless the present contracts are modified is 
contrary to the facts of the actual situation. Accordingly, there is no sufficient 
basis for a determination that it would facilitate the national defense to 
surrender gratuitously the contractual rights of the United States concerned 
in this matter. 


This being the case and since action under Title II of the First War 
Powers Act must be based upon a determination by the head of the 
contracting agency concerned that it will facilitate the national de- 
fense, the special authority conferred by that act to amend contracts 
without consideration properly may not be applied here. Rather, 
there would appear to be for application the general rule that officers 
of the Government have no authority to amend or to modify existing 
contracts unless a compensating benefit or consideration results to 
the United States. See J. J. Preis & Co. v. United States, 58 C. Cls. 
81, 87 and Vulcanite Cement Co. v. United States, 74 C, Cls. 692, 
705. It is a well-established rule of law also that supervening events 
or unforeseen causes which render contract performance more bur- 
densome or less profitable, or even occasion a loss, are not sufficient to 
excuse performance or to entitle a contractor to an adjustment in the 
contract price. See Chouteau v. United States, 95 U. S. 61, 68, and 
Day v. United States, 245 U.S. 159, 161. 

The application of these rules requires the conclusion that the in- 
dependents legally may not be relieved from their obligations under 
their contracts. 
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Military Personnel—Subsistence—Per Diem—Maneuvers, 
Ete.—Advance Planning, Critique Duty 

Temporary duty orders which do not authorize per diem for a member of the 
uniformed services for the reason that the duty constitutes field duty within 
the meaning of paragraph 4201.6 of the Joint Travel Regulations and that group 
travel is directed, although the member traveled alone, may not be regarded 
as having been issued in error and that the duty contemplated was critique 
phase or advance planning incident to field duty for which per diem is authorized 
in the absence of evidence to overcome the administrative determination clearly 
expressed in the orders that the temporary duty directed constitutes field duty. 


To Captain John C. Lyness, March 24, 1958: 


Reference is made to your request for review of our settlement dated 
February 21, 1957, which disallowed your claim for per diem for the 
period October 25 to November 17, 1956. 

By orders dated October 18, 1956, Headquarters 82d Airborne Di- 
vision, Fort Bragg, North Carolina, as amended, you were placed on 
temporary duty at Fort Campbell, Kentucky, for the period October 
27 to November 16, 1956, in connection with Troop Test Jump Light, 
The orders provided that per diem was not authorized, for the reason 
that group travel was directed, and that the temporary duty consti- 
tuted duty of a type contemplated by paragraph 4201.6 of the Joint 
Travel Regulations. Your claim was disallowed because of that pro- 
vision in your orders. It appears to be your contention that you are 
entitled to payment of per diem because you traveled to Fort Camp- 
bell alone and because your duty there consisted largely of planning 
for the exercise and writing reports and critiques. 

A member’s right to per diem for temporary duty travel away from 
his designated post of duty is fixed by the Joint Travel Regulations, 
Paragraph 4201.6 bars payment of per diem to members for field duty 
and related activities, except during the period they are engaged in 
the advance planning or critique phases of the operation. Army Regu- 
lation 35-3080, dated May 15, 1956, implements paragraph 4201.6, 
Joint Travel Regulations, and contains certain procedures relative to 
payment of per diem allowances to members while participating in 
maneuvers, field exercises, simulated war games and other similar 
activities. Paragraph 5a (2) of such regulations provides for pay- 
ment of per diem to members for periods of temporary duty for the 
advance planning and critique phases of actual maneuvers, exercises, 
etc. Paragraph 6 provides, in part, as follows: 

6. Travel orders. * * * 

b. Member traveling as an individual. * * * Orders directing an individual 
(par. 5@ (2)) who will be required to perform duty for advance planning or 
critique phases of the type duty contemplated in paragraph 1 will state— 

Temporary duty performed under this order constitutes duty of a type con- 


templated by par. 4201.6 (or 4250.3), Joint Travel Regulations, except for period 
of critique phase (or advance planning). 








628 DECISIONS OF THE COMPTROLLER GENERAL (37 


Your orders of October 18, 1956, as amended, do not mention either 
the advance planning or critique phases of Troop Test Jump Light 
and you have furnished no information from an administrative source 
which shows you were not engaged in duty of a field exercise type 
during the periods of your claim. Your statement that you were 
“billetted in garrison in a transit officers’ quarters” and that you per- 
formed the duties of controller in connection with the exercise cannot 
be used as a legal basis to overcome the administrative determination 
as expressed in your orders that the temporary duty directed con- 
stituted field duty of the type contemplated in 4201.6 of the Joint 
Travel Regulations. The language barring payment of per diem 
in your orders is clear and appears to have been included deliberately 
in accordance with the above regulations after administrative con- 
sideration of the circumstances under which your temporary duty 
was directed to be performed. The record contains no evidence to 
support your allegation that a mistake was made by the administra- 
tive office in drafting your orders. 

Accordingly, in view of the foregoing regulations and the adminis- 
trative determination as expressed in the travel orders that the 
ordered duty constituted field duty as contemplated by the Joint 
Travel Regulations, we have no authority to allow you per diem for 
such duty. The settlement of February 21, 1957, was correct and is 
sustained, 


[.B-134625] 


Contracts—Negotiation—Impracticable to Obtain Compe- 
tition—Amendment of Negotiated Contract to Include Re- 
lated Services 

The amendment of a negotiated aircraft maintenance contract to include re- 
lated maintenance work which had been performed previously under a contract 
awarded pursuant to formal advertising for competitive bids is not improper 
under the authority for negotiation of contracts where it is impossible to 
obtain competition in 10 U. S. C. 2304 (a) (10), which includes situations 
where as here the military department has determined that it would not be 
pructicai or feasible to make an award pursuant to an advertised procure- 
ment, in view of the more efficient and economical “package” concept of having 
all maintenance and related services performed by one contractor at each 
installation. 


To Edward K. Wheeler, March 25, 1958: 


A report has been received from the Department of the Air Force 
relative to the pretest made in your letter of December 9, 1957, to 
our Office, on behalf of the Coastal Aviation Company of West Tren- 
ton, New Jersey, against a negotiated Air Force contract with Flight 
Enterprises, Inc., contract No. AF 33 (600)-35851, as amended, so 
far as it includes a requirement for between-flights corrosion control 
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and external and interior cleaning of C-118A aircraft at McGuire 
Air Force Base, beginning on or about November 1, 1957. 

The departmental report shows that on April 30, 1957, Head- 
quarters, Air Materiel Command, Wright-Patterson Air Force Base, 
Ohio, issued requests for proposals to 30 prospective contractors for 
“MATS-Systematic Aircraft Maintenance” of 64 (C-118 type) air- 
craft located at McGuire Air Force Base and that a contract for 
such work was subsequently negotiated with Flight Enterprises, Inc. 
On October 10, 1957, a letter contract designated Supplemental Agree- 
ment No. 2 to Basic Contract AF 33 (600)-35851 was issued to Flight 
Enterprises, Inc. This supplemental agreement called for the per- 
formance of “Drop-In” maintenance as required by Military Air 
Transport Service Maintenance Units at McGuire Air Force Base. 
Cleaning, washing and corrosion control operations were included 
among the requirements for unscheduled maintenance of transient 
aircraft to be performed under the “Drop-In” portion of the amended 
negotiated contract. 

In your letter of December 9, 1957, reference is made to the fact 
that the letter contract issued to Flight Enterprises, Inc., cites section 
2 (c) (10) of the Armed Services Procurement Act of 1947 and 
10 U. S. C. 2304 (a) (10), as authority for its issuance. The cited 
provisions of law permit the Armed Forces to negotiate a contract 
instead of making an award pursuant to formal] advertising when 
“it is impracticable to obtain competition.” 

You state that at a conference with Air Force officials on Novem- 
ber 5, 1957, it was pointed out that there was nothing impracticable 
about obtaining competitive sealed bids for the washing, cleaning 
and corrosion control work since the Coastal Aviation Company had 
obtained its contract pursuant to a formal advertisement for bids 
and had requested an opportunity to rebid on the particular work. 
It is alleged that at this meeting there were also discussed various 
nonstatutory reasons assigned for negotiating the supplemental agree- 
ment with Flight Enterprises, Inc., including duplication of admin- 
istration and inspection, possible labor and security problems and 
the possibility of scheduling work on one wash rack. It is also stated 
in your letter that “After these nonstatutory make-waits were dis- 
pensed with, Colonel Brown, the officer representing MATS Head- 
quarters, stated that MATS wanted only one contractor on each 
base and that that was the way it was going to be unless he was over- 
ruled.” 

The report of the Department of the Air Force expresses the opin- 
ion that the citations to section 2 (c) (10) of the Armed Services 
Procurement Act of 1947, and 10 U. S. C. 2304 (a) (10), as amplified 
by Armed Services Procurement Regulation 3-210.2 (ix) and Air 
Force Procurement Instruction 3-210.2 (i), as authority to negotiate 
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the supplemental agreement with Flight Enterprises, Inc., were 
proper. 

Although it is admitted that the Department could have advertised 
for bids for aircraft washing and cleaning services as before, it is 
stated that the Department did not wish to do so because this service 
is only a small portion of, and incidental to, all of the required serv- 
ices under the MATS-SAM (Systematic Aircraft Maintenance) 
“package” concept of aircraft reconditioning and maintenance. With 
respect to your criticism of such package concept, the departmental 
report states that the package concept of aircraft maintenance and 
related services “is the most economical and efficient approach to 
minimizing the problem of ‘down-time’ on our aircraft.” In support 
of this statement, the following information has been furnished: 


In Fiscal Year 1957 final arrangements were made by Headquarters, United 
States Air Force; Military Air Transport Service; and Headquarters, Air 
Materiel Command to implement the MATS-SAM concept of maintenance in 
Fiscal Year 1958 at several Military Air Transport Service bases. This main- 
tenance concept was designed to obtain higher utilization of the Military Air 
Transport Service Transport Fleet at a lower ultimate cost to the Government. 
This concept is quite similar to airline-type maintenance in that depot-level 
maintenance is performed in increments at frequent time intervals and the 
maintenance is performed on the base where the aircraft are stationed. The 
contractor who furnishes the maintenance service provides only management, 
manpower, and mechanic's tool kits. Practically everything else, such as 
facilities, ground handling equipment, and certain oftice equipment is furnished 
by the Government. The coutractor is responsible for providing the following 
services : 

a. Depot-level maintenance to be performed on each aircraft approximately 
once each year. The work is to be performed within 10 to 20 working days 
after the aircraft enters the contractor's control. In addition to performing 
depot-level maintenance, the contractor is responsible for performing deferred 
Squadron and Group level maintenance (1st and 2nd echelon) that has not been 
accomplished by Military Air Transport Service. 

b. Performing Technical Order modifications authorized but which have not 
been previously performed. This work will either be done when the aircraft is 
receiving scheduled depot-level maintenance or whenever the aircraft can other- 
wise be made available to the contractor by Military Air Transport Service. 

ec. Procurement of supplies when they are not available from Air Force assets. 

d. Performance of, normally, Squadron and Group level, “Drop-In” (unsched- 
uled) maintenance that, for one or more reasons, is beyond the capability of 
the Military Air Transport Service units. The scope of this work is, of neces- 
sity, very broad and affected by uncertainties. 

Although there are four separate items of work listed above, in actual prac- 
tice there can be no such clear distinction. What we have in effect is a con- 
tractor who is responsible for performing all maintenance beyond the capabili- 
ties of the Military Air Transport Service units. He is responsible for per- 
forming this maintenance at sueh times as will result in aireraft being out of 
commission for maintenance as little as possible. As a result, modification 
work can often be performed when the contractor is performing Squadron and 
Group level maintenance and vice versa. Contractor personnel in maintenance 
shops will be overhauling components required for depot-level work as well as 
for Squadron gnd Group level work. Because the individual facets of the many 
required work elements cannot be economically and efficiently segregated to 
permit several individual contractors to participate in only that limited part 
upon which they feel fully qualified, it has always been our intent to eventually 
have one and only one contractor on a Military Air Transport Service Air Force 
base performing the MATS-SAM concept of maintenance requirements. The 
complete “package” with its variety of work requirements enables the single 
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contractor, fully qualified in all phases of our requirements, to maintain a rela- 
tively stable work force gainfully employed. The extra cost of defraying the 
overhead of two or more contractors with fragments of the whole; problems of 
management of both the Air Force and the contractors using the same hangars, 
work areas, and maintenance shops, additional administrative and related “top 
heaviness” all militated against severance of pieces of the whole merely to 
afford limited, qualified contractors to compete for these segments. 

We are of the opinion that the statutory authority of the Armed 
Services to negotiate contracts “for property or services for which it 
is impracticable to obtain competition” clearly covers situations 
not only where it may have been impossible to obtain competition 
but also those situations where the military establishments have made 
reasonable determinations to the effect that it would not be practical 
or feasible to make an award pursuant to formal advertising for com- 
petitive bids. We are also of the opinion that the so-called Air Force 
“package” concept of contracting for related services to be performed 
at a particular military installation is not legally objectionable. 

In the circumstances, and considering that a contract had already 
beeff negotiated with Flight Enterprises, Inc., covering a considerable 
amount of aircraft maintenance work to be performed at McGuire 
Air Force Base, you are advised that we find no proper basis for 
taking exception to the amendment of such negotiated contract so as 
to provide for the future performance of additional aircraft main- 
tenance work at the Base, including services of the type previously 
performed by the Coastal Aviation Company under the terms of its 
contract which expired on October 31, 1957. 


[B-134937] - 


Appropriations—Availability—Area Designation 


The use of Department of the Interior appropriations for promotion of mineral 
resources in the United States, its territories and possessions to pay expenses 
incident to the assignment of a solid fuels technologist to an American Embassy 
in Europe would not only be improper in view of the specific area limitation in 
the appropriation but, even more significant, would be contrary to the intent 
of the Congress and the President as expressed in Reorganization Plan No. 
II of 1939, and the Foreign Service Act of 1946, which centralized in the De- 
partment of State the responsibility for foreign fact-finding and reporting of 
the type here involved for all agencies of the Government. 


To the Secretary of the Interior, March 25, 1958: 


On January 16, 1958, the Administrative Assistant Secretary of 
the Interior requested our decision upon the question whether funds 
appropriated by Congress for the fiscal year 1958 under the title 
“Bureau of Mines, Conservation and Development of Mineral Re- 
sources” are available for the expenses of assigning a solid fuels tech- 
nologist to an American Embassy in Europe. The stated purpose of 
the assignment is “to assimilate research information on mining, prep- 
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aration, utilization, and other phases relating to coal resources in 
Europe and to report this information back to the Bureau of Mines 
for furthering its research on coal resources of the United States, its 
territories and possessions.” 

The pertinent language of the Department of Interior and Related 
Agencies Appropriation Act, 1958 (71 Stat. 257, 25 U. S. C. 372-1), 
is as follows: 

For expenses necessary for promoting the conservation, exploration, develop- 
ment, production, and utilization of mineral resources, including fuels, in the 
United States, its Territories and possessions; and developing synthetics and 
substitutes ; 

By its very terms the above-quoted appropriation relates to neces- 
sary expenses for promoting, etc., of mineral resources “in the United 
States, its Territories and possessions.” In construing a somewhat 
similar appropriation provision we said in 35 Comp. Gen. 639, at page 
640: 

It is clear from the specific language of the act that the surveys, investigations 
and research authorized by it are limited to the topography, geology, and the 
mineral and water resources of the United States, its territories and possessions. 
There does not appear to be anything in the act or its legislative history to 
indicate that the Congress contemplated surveys, investigations, and research 
in European countries or any place other than specifically stated in the appro- 
priation act. * * * 

In reviewing the legislative history of the 1958 appropriation act 
for the Department of Interior and related agencies, we do not 
find any specific reference to a plan such as you propose now; nor 
does it appear to have been mentioned in budget justifications and 
hearings on the 1959 appropriation bill before the subcommittee of 
the House of Representatives Committee on Appropriations. We 
note, however, that at pages 208 and 209 of the printed hearings on 
the 1959 bill (H. R. 10746), there is some discussion of the “Bureau’s 
foreign factfinding program, including the Mineral Attache Service,” 
and the indications are that the Bureau relies on the “Mineral At- 
tache Service” for its regular flow of information from abroad. The 
existence of the so-called “Mineral Attache Service” raises the ques- 
tion whether the appropriation supporting that service may not more 
appropriately be available to achieve the results expected from the 
new position. 

We understand that the term “Mineral Attache Service” refers 
to the mining and minerals aspect of the Department of State’s eco- 
nomic reporting function which is performed by regular foreign 
service employees of that Department. In a statement before the 
Subcommittee of the Senate Committee on Appropriations in hearings 
on Department of State’s appropriation for 1957, Mr. Thomas S. 
Estes, Deputy Assistant Secretary of State for Operations, said in 
part at page 606 of the printed hearings— 
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2. LEGISLATIVE AND EXECUTIVE AUTHORITY FOR FOREIGN SERV- 
ICE REPORTING FOR THE ENTIRE GOVERNMENT 


Under reorganization plan II, [53 Stat. 1431] effective July 1, 1939, respon- 
sibility was assigned to the Foreign Service for reporting on matters of interest 
to the Departments of Agriculture and Commerce, which previously had had 
their own personnel stationed abroad for this purpose. * * * Under the plan 
the concept of a unified Foreign Service performing functions for agencies of 
the Government other than the Department of State was established by law 
and the former separate foreign services of the Departments of Commerce and 
Agriculture were amalgamated with the Foreign Service of the Department of 
State. The responsibilities of the foreign Service toward other agencies of the 
Government were further expanded by section 311 of the Foreign Service Act 
of 1946 * * * [60 Stat. 999] which provides that the Foreign Service shall, 
under such regulations as the President may prescribe, perform duties and 
functions on behalf of any Government agency or establishment. In the field 
of foreign reporting, basic authority for such duties and functions is Executive 
Order 10249 of June 5, 1951 * * * which prescribes regulations for the direc- 
tion by the Department of State of a coordinated program for the reporting 
of foreign data requested by Federal departments and agencies. 

About a dozen agencies are major users of Foreign Service economic reports, 
namely State, ICA, Treasury, Export-Import Bank, Federal Reserve Board, 
Commerce, Labor, Interior, Agriculture, and the Intelligence Agencies (CIA, 
Army, Navy, and Air). Numerous other agencies use these reports on a recurring 
or occasional basis, 

We recognize that the reporting service discussed in Mr. Estes’ state- 
ment and in the cited authorities refers principally to “economic re- 
porting.” We have been advised informally by a representative of 
your Department that while the positions may be similar in some re- 
spects, the position of solid fuels technologist now under consideration 
would accomplish a purpose not possible by the regular economic re- 
porting staff of the Department of State. That purpose is to satisfy 
a need within the Bureau for direct, highly specialized and technical 
liaison with the coal industry in Europe in order to keep abreast of 
scientific and technologic developments, as distinguished from eco- 
nomic developments, affecting the industry. 

While recognizing the soundness of the distinction between the two 
functions and the purpose to be served by each, we are of the opinion 
that the intent of Congress and the President, as expressed in Reor- 
ganization Plan No. II in 1939, supra, the Foreign Service Act of 
1946, supra, 22 U.S. C. 801 note, and Executive orders issued pursuant 
thereto, was to assign to the Department of State the responsibility for 
foreign factfinding and reporting of the type here in question for all 
agencies of the Government. Seemingly significant in that respect is 
the following colloquy, reported at page 674 of the printed hearings 
on the Department of State’s 1958 Appropriation Act before the Sub- 
committee of the Senate Committee on Appropriations, concerning 
the request of that Department for an increase in its appropriation for 
the current fiscal year to provide for certain additional positions: 

Senator Bllender. * * * 


All right, now, let us see, you are going to add one officer in Paris. Will that 
be in the political or the economic section? * * * 
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Mr. Jones. On the economic side, we are asking for a mining and petroleum 
officer. The reporting products of this kind of officer are of interest to the De- 
partment of the Interior. * * * 

Mr. Henderson. May I say, Mr. Chairman, that this mining and petroleum 
reporting officer is an example of another agency wanting us to get information 
for it. 


If we do not set up an attaché for this, they will come around and ask for one 
of their own. 


We conclude, therefore, that the use of the Bureau of Mines’ regular 
appropriation for the purposes outlined in the Administrative Assis- 
tant’s letter would be contrary to the established policy and apparent 
intention of Congress, 


[B-134989] 


Contracts—Default—Procurement From Another Source— 
Excess Cost Liability——-Government’s Failure to Issue Letters 
of Commitment 

Evidence which shows that the failure of the Government to timely issue letters 
of commitment under a Federal Supply Service contract contributed to the 
default of a small business contractor who is charged with excess costs in- 
curred by the Government in the procurement of the required items from 
another source affords the contractor a basis for a meritorious defense to the 


damage claim; therefore, further efforts to enforce the claim are not justified 
and amounts withheld for application to the contractor’s debt may be released. 


To the Administrator, General Services Administration, March 25, 
1958: 


Reference is made to your letter of January 22, 1958, transmitting 
for our consideration a copy of the report of the Board of Review, 
General Services Administration, Docket No. 352, setting forth its 
findings and recommendations on the appeal of Emeco Corporation, 
Hanover, Pennsylvania, from a decision of the contracting officer, 
National Buying Division, Federal Supply Service. The decision 
terminated the right of the corporation as of August 24, 1956, to pro- 
ceed with any new or additional orders for steel and aluminum office 
chairs under contract No. GS-00S-2657, dated April 6, 1956, and 
held the corporation liable for any excess costs incurred by the Gov- 
ernment in procuring the required items from other sources for the 
remainder of the contract period expiring on March 31, 1957. 

Your letter of January 22, and your supplemental report dated 
March 7, in this matter, express your concurrence in the recommenda- 
tions of the Board that the corporation’s appeal be denied, asks our 
consideration of the legal aspects of the appeal and, in the event of 
our concurrence therein, requests that we give favorable considera- 
tion to relieving the corporation on an equitable basis from liability 
for excess costs. Your reasons for strongly urging that such re- 
lief be granted are, among others, that the corporation is a small 
business with limited financial resources; that the corporation would 
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probably become bankrupt if the excess costs were assessed against it ; 
that in such event it is doubtful whether the Government would be 
able to collect the .resulting indebtedness; that if the corporation 
continues as a source of supply it will offer competition which will 
result in lower prices to the Government; that the corporation is 
now producing chairs satisfactorily under a current contract; and 
that it would be in the best interests of the Government to continue 
the corporation as a source of supply. 

Since the report of the Board contains a recitation of the pertinent 
contract terms and conditions, as well as detailed statements of the 
relevant facts surrounding the contractor’s default and the circum- 
stances which resulted in issuance of the Government’s termination 
notice, they will not be restated except to the extent necessary to our 
discussion of certain principal legal issues. 

While we are generally in agreement with the conclusions of the 
Board with respect to termination of the contract, we are also of the 
opinion that the failure of your Administration to perform certain 
contractual obligations may be viewed as operating to relieve the con- 
tractor from any liability to pay the excess costs incurred as a result 
of the termination. We refer specifically to the provision appearing 


at pages 7 and 8 of the Invitation for Bids and reading as follows: 

Definite Commitment Against Monthly Production. The National Buying Di- 
vision, Federal Supply Service, will on a quarterly basis issue letters of commit- 
ment to the Contractor, setting forth definite quantities by items against which 
specific allocations will be made to the Regional Offices upon their request dur- 
ing the quarterly period. At the time such allocations are made a copy will be 
furnished concurrently to the supplier, together with purchase order number 
and delivery date. Confirming purchase order will be issued by the Regional 
Office of the General Services Administration within five (5) calendar days after 
such allocations are made. In the event the entire quantity is not ordered out 
at the end of the quarterly period, the Federal Supply Service will within the 
succeeding thirty (30) day period furnish purchase order and delivery instruc- 
tions for immediate shipment of the unshipped balance. 

In this connection we note that the Board, at page 147 of its recom- 
mendations, has set out the following reasons advanced by the appel- 
lant in support of its claim for relief from liability for excess costs: 

(b) Failure of the Government to issue the required letter of commitment. 

3 + s - * * * 


(d) Excess orders given to the appellant. 


In considering the validity of appellant’s argument on the failure 
of the Government to issue the required letter of commitment, the 
Board referred to its prior discussion of this matter in connection with 
termination of the contractor’s right to proceed appearing at pages 
126-130 and concluding that the Government was not under any legal 
obligation to issue the quarterly Letter of Commitment so long as the 
contractor failed to produce acceptable preproduction samples and 
that acceptance of purchase orders by the contractor in the absence 
of such letter constituted a waiver of the requirement for its issuance. 
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We are unable to locate any provision in the contract which relates 
the requirement for preproduction samples to the obligation of the 
Government to furnish Letters of Commitment. Neither are we able 
to conceive any valid reason for an implied duty upon the contractor 
to furnish acceptable samples as a condition precedent to the obliga- 
tions of the Government to issue a Letter of Commitment. Obvi- 
ously, the acceptance of the contractor’s bid bound him to perform in 
accordance with the contract specifications and requirements. How- 
ever, until such time as a Letter of Commitment was issued the Gov- 
ernment was not bound to purchase, or the contractor bound to fur- 
nish, any ascertainable number of chairs during the quarterly period 
in question. While the provision entitled “Definite Commitment 
Against Monthly Production” in the Invitation for Bids does not 
establish any determinable dates on which Letters of Commitment 
were to be issued, it is the obvious purpose of this provision that the 
minimum obligations of the Government be established at the earliest 
possible date to assist the contractor in preproduction planning. 

It is therefore our opinion that failure to issue Letters of Commit- 
ment must necessarily have had an injurious effect upon the efficient 
and timely planning and performance of the contract. Such con- 
clusion is substantiated by your supplemental report dated March 
7, 1958, which states that, in the absence of Letters of Commitment, 
no attempt was made to coordinate the Government’s requirements 
with the contractor’s productive capacity; that no attempt was made 
by the National Buying Division to schedule production after issu- 
ance of the purchase orders; that the result of this procedure was 
that both the Government and the contractor lost control of the situa- 
tion; and that the Government’s failure to properly administer and 
control the contract contributed materially to the difficulties which 
resulted in the contractor’s failure to perform. 

Paragraph 11 (b) of the General Provisions of the contract pro- 
vides, in pertinent part, as follows: 

(b) The Contractor shall not be liable for any excess costs if any failure 
to perform the contract arises out of causes beyond the control and*without 
the fault or negligence of the Contractor. Such causes include, but are not 
restricted to, * * * acts of the Government, * * *. 

We are of the opinion that timely issuance of Letters of Commit- 
ment and proper control of purchase orders based upon such letters 
was a material part of the Government’s obligation which was re- 
quired to be performed even in the absence of requests from the con- 
tractor. See 55 C. J. Sales, 303, 305; 77 C. J. S. Sales, 130, 138. 
While it is true that such requirement was primarily for the benefit 
of the contractor and, as such, could be waived by the contractor, 
it is our belief that the repeated requests of the contractor for quar- 
terly commitments, the continuing failure or refusal of the Govern- 
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ment to perform these obligations, and the additional difficulties 
arising from such failure which admittedly contributed to the con- 
tractor’s delinquency may be said to constitute a meritorious defense 
to any claim or counter-claim by the Government based upon damages 
represented by excess costs incurred as a result of the contractor’s 
default. See Stearns Co. v. United States, 291 U.S. 54, 61; United 
States v. Peck, 102 U. S. 64; Tennessee Soap Co. v. United States, 
130 C. Cls. 154, 159; Chalender v. United States, 127 C. Cls. 557, 563. 

On the basis of the present record we must conclude that we would 
not be justified in attempting to enforce a claim against the contractor 
for excess costs in this instance. 

Accordingly, any amounts due the contractor which have been with- 
held to be applied against an indebtedness represented by such excess 
costs may be released for payment, if otherwise proper. 


[B-135170] 


Military Personnel—Subsistence—Per Diem—Temporary 
Duty—tTraining or School Assignments—Consecutive Train- 
ing Periods—Completion of Course 

The assignment of a member of the uniformed services to a school of instruction 
for six weeks and, upon the successful completion of the course, the further 
assignment to another training course at the same station for an additional 15 
weeks constitutes a permanent rather than temporary change of station for 21 
consecutive weeks to preclude the receipt of per diem, and the contingency that 
the member may fail to meet the scholastic requirements for successful com- 


pletion of the first course may not defeat the administrative intent to continue 
the member under instruction for both training periods. 


To Major J. J. Murphy, United States Marine Corps, March 25, 
1958: 


By endorsement of February 3, 1958, the Commandant of the Ma- 
rine Corps forwarded your letter dated December 13, 1957, and en- 
closures, requesting decision whether payment may be made on 
voucher submitted in favor of Private First Class David C. Pickering, 
USMC, for per diem for a period while he was attending a course of 
instruction at the Naval Air Station, Jacksonville, Florida. 

By 2nd endorsement dated July 13, 1956, to basic recruit training 
orders dated June 12, 1956, Private Pickering was ordered on per- 
manent change of station to Naval Air Technical Training Center, 
Jacksonville, Florida, for duty under instruction in Aviation Funda- 
mentals School, Class “P,” which was scheduled for a period of six 
weeks. Upon successful completion of this course, Private Pickering 
was assigned to the Aviation Electrician’s Mate (Maint) Class “A” 
School, Naval Air Station, Jacksonville, Florida, scheduled for a 
period of fifteen (15) weeks. This assignment was effected in ac- 
cordance with authority contained in letter dated June 15, 1956 
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(DFB-2865-1bh-22), from Commandant of the Marine Corps to 
Commanding Officer, Marine Aviation Detachment, Naval Air Tech- 
nical Training Center, Jacksonville, Florida, This letter provided 
for the automatic assignment of enlisted personnel graduated from 
Aviation Fundamentals School, Class “P,” to various Class “A” 
schools at the Naval Air Technical Training Center, Jacksonville, 
Florida. Your question is whether Private Pickering’s continuous 
attendance at the P and A schools at the Naval Air Station, Jackson- 
ville, Florida, for an aggregate period of 21 weeks should be consid- 
ered as one assignment under instruction so that his transfer to that 
station should be regarded as a permanent change of station or 
whether his assignment to the A school should be considered tem- 
porary additional duty under instruction so that payment of per diem 
allowances are authorized. 

Paragraph 3050 of the Joint Travel Regulations authorizes pay- 
ment of per diem and other travel allowances only for periods while 
in a travel status away from the permanent duty station. Para- 
graph 1150-10 (b) of the regulations provides that where a mem- 
ber is transferred under permanent change of station orders to a 
school or installation for a course of instruction of 20 weeks or more 
such school or installation is defined to be a permanent duty station. 
While ordinarily the scheduled length of a course of instruction 
is determinative in the matter, the question of whether an assign- 
ment is temporary or permanent is one of fact to be determined 
primarily by the orders under which the assignment is made and, 
where necessary, from the character of the assignment, and whether 
there exists or has been assigned another station to which the mem- 
ber must proceed upon its completion to resume his normal duty 
assignment. 

In view of the Commandant’s letter of June 15, 1956, it seems 
clear that Private Pickering’s orders of July 13, 1956, assigning him 
to duty at the Naval Air Station, Jacksonville, Florida, contemplated 
that upon successful completion of his work in the class P school 
he would continue his training in the class A school for an additional 
15 weeks. It is understood that there existed a contingency that he 
might have been disenrolled for failure to meet the scholastic re- 
quirements. However, in all assignments to duty under instruction 
there is present the contingency that the member may be unable to 
complete the instruction contemplated by his orders necessitating his 
transfer to another assignment. Therefore, the contingency of Pri- 
vate Pickering’s disenrollment may not be used to defeat the admin- 
istrative intent, as expressed in his orders, to continue him on duty 
under instruction for 21 consecutive weeks. Under these cireum- 
stances Private Pickering’s assignment at the Naval Air Technical 
Training Center under permanent change of station orders must be 
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considered permanent rather than temporary. Accordingly, since 
per diem is not payable for duty performed at a permanent station 
there is no legal basis for the payment of per diem as claimed. 
Therefore, payment of the voucher is not authorized and it will be 
retained here. 


[B-135245] 


Military Personnel—Subsistence—Per Diem—Training or 
School Assignment—ROTC Camp 

Eligibility of officers and enlisted personnel on temporary duty at a Reserve 
Officers Training Corps summer encampment for per diem on account of having 
been billeted in bachelor officers’ quarters inhabited by transient Army and 
Air Force officers permanently stationed at the installation is dependent upon a 
certification by the installation commander that there were not sufficient 


quarters to accommodate the personnel participating in the encampment and 
in the absence of such a certificate per diem is not payable. 


To Captain Robert M. Robinson, March 25, 1958: 


teference is made to your letter dated February 1, 1958, request- 
ing review of our settlement dated January 16, 1958, which disallowed 
your claim for per diem for the period June 22 to August 2, 1957. 

By orders dated May 29, 1957, as amended, you were placed on tem- 
porary duty at ROTC Sumnier Camp, Fort Campbell, Kentucky, 
for approximately 49 days. The orders provided that the temporary 
duty constituted duty of a type contemplated by paragraph 4201.6, 
Joint Travel Regulations. Your claim was disallowed because of that 
provision in your orders. It appears to be your contention that you 
are entitled to payment of per diem because you were billeted in 
BOQ inhabited by transient Army and Air Force officers and officers 
permanently stationed at Fort Campbell. You also say that mem- 
bers listed on the same orders and performing the same duties were 
paid per diem while on temporary duty in a different Army area. 

Army Regulation 35-3080, dated May 15, 1956, implements para- 
graph 4201.6, Joint Travel Regulations, and contains certain pro- 
cedures relative to payment of per diem allowances to members while 
participating in maneuvers, field exercises, simulated war games, and 
other similar activities. Paragraph 4 of the regulations provides 
that a member is not entitled to per diem allowance when Govern- 
ment subsistence of any type and Government quarters of any type 
are furnished or made available, whether or not utilized, for periods 
of travel and temporary duty when performed in connection with 
training encampment for Reserve Officers Training Corps students. 
Paragraph 5c (1) of the regulations provides that a member per- 
forming temporary duty of the type contemplated in paragraph 1 at 
an installation of the uniformed services is entitled to a per diem 
allowance when authorized to be quartered separately from other 
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members participating in training encampments for ROTC students 
or reserve components. Paragraph 5c (2) provides that vouchers 
claiming per diem allowances prescribed in this paragraph will be 
substantiated by a certificate executed by competent authority (com- 
manding officer of the installation, maneuver, or exercise director, 
or commanding officer of the exercise or activity at the installation 
involved). 

By a letter dated August 22, 1957, the Adjutant, United States 
Army Instructor Group, (ROTC), Ohio, Detachment No. 8, Xavier 
University, Cincinnati, Ohio, requested certificates be furnished for 
officers and enlisted men assigned to duty at the 1957 ROTC Summer 
Camp at Fort Campbell, Kentucky, on the basis that they were 
quartered separately from the ROTC cadets. By 4th endorse- 
ment, Commander, Headquarters, 101st Airborne Division and Fort 
Campbell, Fort Campbell, Kentucky, the request for such certificates 
was denied for the reason that the officers and enlisted personnel 
with the 1957 summer camp were considered quartered within the 
ROTC Summer Encampment. 

Since the regulations place the responsibility upon the installation 
commander to issue a certificate to support a claim for per diem 
when there were not sufficient quarters to accommodate personnel 
participating in the ROTC encampment, and in view of the deter- 
mination made by the Commanding Officer, Fort Campbell, Kentucky, 
that such quarters were available to ROTC summer encampment and 
his refusal to issue the certificate, our Office is without authority to 
allow your claim. If, as you say, members who performed like duty 
in a different Army area were paid per diem while on temporary 
duty, it must have been under circumstances different from those 
under which you performed your training duty and the payment of 
per diem would necessarily have to be supported by the certificate 
mentioned above or the payments would have been erroneous. Of 
course, if those men erroneously received per diem for their duty 
such payments would not furnish a legal basis to pay your claim. 

Accordingly, the settlement of January 16, 1958, was correct and 
is sustained. 


[B-135326] 


Bids—Public Opening—Descriptive Literature 


Provision for public opening of bids in 10 U. S. C. 2305 does not require that 
detailed descriptive literature called for in invitation for evaluation purposes 
be made available for public scrutiny under an invitation which requires con- 
formance to the specifications and does not permit variance with the essential 
requirements of the specifications. 


To the Secretary of the Air Force, March 25, 1958: 


Reference is made to letter dated February 21, 1958, from the 
Deputy Assistant Secretary, requesting a decision as to whether it 
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would be proper to comply with the request of Kellogg Division, 
American Brake Shoe Company, contained in its bid submitted in 
response to Invitation for Bids No. IFB 01-608-58-11. 

The invitation requested bids for furnishing a number of com- 
pressors, Type MB-9, in accordance with Specification MIL—C-26810 
(USAF) dated March 27, 1956, and Amendment 1 dated November 
29, 1956. Paragraph Q, page 11, of the invitation required bidders 
to submit with their bids descriptive literature for evaluation pur- 
poses and provided that nonconforming literature would result in the 
rejection of the bid. The descriptive literature was required to con- 
tain, among other things, a statement that the bidder will comply 
fully with the requirements of the governing specification; a dis- 
cussion of the basic problems anticipated and the approach or ap- 
proaches to be applied to the solution of these problems; outline 
drawings of the overall unit and major components thereof ; schematic 
diagrams for the compressor unit showing piping, connections, con- 
trols, protective devices, etc.; an explanation of the control operations 
and functions which will provide for compliance with the perform- 
ance requirements of the procurement data under the specified op- 
eration and environmental conditions; and a detailed description of 
the test program proposed for compliance with the requirements of 
Section 4 of the governing specifications. 

In response to the invitation the Kellogg Division, American Brake 
Shoe Company, submitted a bid on Standard Ferm 30 for the com- 
pressors, spare parts, etc., and attached a sealed envelope. In an 
accompanying letter the bidder stated that the sealed envelope con- 
tained the descriptive literature required by paragraph Q of the 
invitation and requested that its contents not be disclosed to the public 
since it was intended only for use of sare personnel in 
evaluating the bid. 

The question presented is whether the requirements one public open- 
ing of bids as set forth in Section 2305, Title 10, United States Code, 
require that such descriptive literature be made available for public 
scrutiny at the bid opening or whether that section would be satisfied 
by a public opening and reading of the bid prices followed by a public 
posting of an abstract of bids containing the usual information but 
not revealing the details of the descriptive literature. 

Section 2305, Title 10, United States Code, requires that specifica- 
tions and invitations be so drawn as to permit free and full competi- 
tion and that the bids be opened publicly at the time and place stated 
in the advertisement. The instant advertisement requests bids for 
compressors in accordance with certain specifications. Bids not offer- 
ing to comply with the specifications are for rejection. The descrip- 
tive literature apparently is for the purpose of showing to the 
Government that the bidder can, and intends to, furnish equipment 

468020 O-58—43 
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which will meet the requirements of the specifications. The literature 
may not vary the essential requirements of the specifications as set 
forth in the advertisement. 

It is our opinion that the provision of Section 2305, Title 10, 
United States Code, is fully complied with by the public opening of 
the bids and making available for public scrutiny the information 
normally required by the bid form with respect to prices, discount, 
delivery, etc. There is no requirement that there be made available 
for public scrutiny the detailed descriptive literature, even if required 
to be submitted with the bid, which is intended merely to show 
how the bidder proposes to manufacture and test the equipment so 
that it will meet specification requirements. 

Accordingly, you are advised that the descriptive literature sub- 
mitted by Kellogg Division, American Brake Shoe Company, need not 
be made available to the public. 

The papers are returned herewith. 


[B-135494] 


Contracts—Duration—Water Contracts—Amortization Pe- 
riod v. Contract Term—Increased Costs 

A contract which requires a city to furnish water to a Federal installation for 
twenty years in consideration for the construction of a filter plant with Federal 
funds, pursuant to a statute specifying that water was to be supplied at rates 
which would amortize the construction costs not later than thirty years, 
may not be regarded as terminated if complete amortization is accomplished 
prior to the twenty-year term in the absence of a contract termination or 
modification provision; and, even though increased costs and other factors 
are operating to the disadvantage of the city, there is no legal basis for pay- 


ment of rates in excess of those stipulated in the contract during the twenty- 
year term. 


To the Attorney General, March 26, 1958: 


Reference is made to a letter dated March 12, 1958, with enclosures, 
from your Administrative Assistant, requesting a decision concerning 
the claim of the City of E] Reno, Oklahoma, for $22,444.75, represent- 
ing an additional amount for water furnished the Southwestern Re- 
formatory at El Reno as of February 20, 1958, over and above the 
rates stipulated in contract J1c-6504, dated July 16, 1938. 

The City contends that its obligation to furnish water at the rates 
stipulated in the above contract terminated upon amortization of the 
sedimentation and filter plant constructed by the Bureau of Prisons 
under authority of the “Department of Justice Appropriation Act, 
1939” approved April 27, 1938, 52 Stat, 263. On the other hand, it 
appears to be the view of the Department and the Bureau that under 
the provisions of Article X of the contract the contract will not 
terminate until August 20, 1960, or twenty years from the date the 
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plant was put into operation, and that the question of amortization 
of the plant, whether actually accomplished in fact or not, is 
immaterial. 

In the above act there was appropriated “not to exceed $86,600 
for construction of a sedimentation basin, filter plant, and other 
required appurtenances to be operated by the city of El Reno, Okla- 
homa, as part of the water facilities of said city, on property to which 
the United States shall have acquired an easement, for the purpose 
of assuring to the United States a satisfactory water supply for the 
Federal reformatory at El Reno: Provided, That no part of this 
appropriation shall be available for expenditure for this purpose 
until a contract has been entered into between the city of El Reno 
and the Attorney General of the United States under the terms of 
which the city shall be obligated to furnish a satisfactory water 
supply at such rates as compared with existing rates as will accom- 
plish the amortization within a period of thirty years of the cost 
of such construction, to be expended under the direction of the 
Attorney General by contract or purchase of material and hire of 
labor and services and utilization of labor of United States prisoners 
as the Attorney General may direct, * * *.” 

While the act provides for amortization within a period of thirty 
years, it appears that the negotiations with the City were on a twenty- 
year basis, it being estimated that on the basis of the rates agreed 
upon the amortization could be accomplished within the shorter 


period. 
The contract recites as follows: 


NOW THEREFORE, in consideration of the agreement herein contained 
between the City and the Government, the Government will construct a purifi- 
cation plant, and the City will maintain and operate the entire water supply 
system, including both the existing plant owned by the City and the purifica- 
tion plant and appurtenances to be constructed by the Government, and will 
supply all water required for the operation of the United States Southwestern 
Reformatory, the Government agreeing to purchase from the City all water 
required for use of said United States Southwestern Reformatory except cer- 
tain water used in farm operation and both parties agreeing that the pro- 
visions as to rates of payment set forth herein shall be accepted as being in com- 
pliance with the requirements of the Act making appropriations for the Depart- 
ment of Justice for the fiscal year 1939, approved April 27, 1938, to the effect 
that “the city shall be obligated to furnish a satisfactory water supply at such 
rates as compared with existing rates as will accomplish the amortization 
within a period of twenty (20) years of the cost of such construction” under 
the fullowing provisions and conditions: 


Articles [V and X provide as follows: 


ARTICLE IV. In consideration of the investment by the Government in the 
purification plant and the cooperative arrangement herein set forth, the City 
shall furnish water to the Government at the following rates: 

For the first two million (2,000,000) gallons consumed per month, ten cents 
(10¢) per thousand gallons. 

For the next three millions (3,000,000) gallons consumed per month, eight 
cents (8¢) per thousand gallons. 

For all over five million (5,000,000) gallons consumed per month, six cents 
(6¢) per thousand gallons. 
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Provided that, in case the consumption by the Government exceeds one hundred 
million (100,000,000) gallons per anuum, a revision of the above rates may be 
required by either party, but such revised rates shall not result in an average 
cost per thousand gallons to the Government in excess of the average cost 
obtained by computing one-twelfth (1/12th) of one hundred million gallons 
at the above rates. 

7. 7 » + * * ” 


ARTICLE X. The terms of this agreement shall commence on the 16th day 
of July, 1938, but the City shall not be required to furnish water at the rates 
specified until the plant to be constructed by the Government has been completed 
and is ready for operation. Until that time the rates provided in contract 
dated August 1, 1932, and supplements thereto, shall apply. This agreement 
shall continue in force from year to year without further notice for a period 
of twenty (20) years from the date the purification plant is put into operation. 
It shall be understood, however, that these provisions do not obligate any ap- 
propriation until after the date of its availability. 


Originally, it appears that the City conceded that it was “stuck 
with the situation until August 1960, or the termination of the 20- 
year period under which contract was made.” Subsequently, how- 
ever, the City adopted the view that notwithstanding the term of 
twenty years as specified in the contract the term would terminate 
automatically at such time as the total difference between the pay- 
ments actually made by the Bureau and the existing rates prevailing 
at the date of the contract, namely, 1114 cents per 100 cubic feet of 
water, equalled $86,600. As of February 20, 1958, the City, based 
upon the above formula, found that the plant had been overamortized 
by $22,444.75. The Bureau, on the other hand contends that, even 
if it be conceded that the City’s theory is correct, the plant has not 
been amortized since the City in computing the amount of its claim 
failed to take into consideration the engineer’s salary paid by the 
Government, maintenance and operation expenses in excess of $500 
per annum and repainting the water tank in 1953 at a cost of $1,135. 
As to these latter items the City contends they represent operating 
accounts and therefore they are not chargeable as capital investments. 

The effect of the above-quoted statute is merely to require a con- 
tract under which the City will be obligated to furnish a satisfactory 
water supply at such rates as compared with existing rates as will 
accomplish amortization of the cost of construction in a period not 
longer in time than thirty years or, to put it another way, not later 
than thirty years from the effective date of the contract. The stat- 
ute merely specifies a period within which the amortization shall be 
accomplished. It goes no further. Nothing is contained in the stat- 
ute or the legislative history which may be regarded or construed 
as evincing any intention that the term of the contract should ter- 
minate in the event of completion of amortization prior to the stipu- 
lated term of the contract. Nor is there any showing that the parties 
at the time of executing the contract had any such intention. On the 
contrary, Article X shows a clear purpose that the contract term 
should continue for a fixed term of twenty years even if amortization 
shall have been completed prior thereto. Article X expressly pro- 





; 
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vides that the contract “shall continue in force from year to year 
without further notice for a period of twenty (20) years from the 
date the purification plant is put into operation,” that is to say, twenty 
years from August 20, 1940, to August 20, 1960. Therefore, even if 
it be conceded that amortization of the construction cost of the plant 
now has been accomplished as contended for by the City, the contract 
may not be terminated by the City prior to the end of the term in 
the absence of some new or additional consideration moving to the 
United States. 

It may be true that the increased water consumption at the reforma- 
tory and the increased production costs since the execution of the con- 
tract are operating to the disadvantage of the City, but these factors 
may not be regarded as vesting any additional rights in the City, not 
provided for in the contract. Increased costs of performance, whether 
foreseen or unforeseen, are one of the hazards of a contract which 
neither excuses nonperformance nor entitles the contractor to ad- 
ditional compensation. As was observed by the Court of Claims in 
the case of Satterlee Admz. v. United States, 30 C. Cls. 31, “* * * if 
a party engages to do something and fails to provide against contin- 
gencies, the nonperformance is not excused by a contingency not fore- 
seen and which by its consequence increases the cost and difficulty of 
performance.” 

Since the contract contains no provision for termination or modifica- 
tion in the event of completion of amortization prior to the expiration 
of the contract term, there is no legal basis for payment of water 
rates in excess of the rates stipulated in Article IV of the contract 
during the contract term which by the express provision in Article 
X will continue in force until August 20, 1960. 

Accordingly, in our opinion there is no authority of law for pay- 
ment of the City. claim for the additional amount of $22,444.75 
stated to be due as of February 20, 1958. 


[B-135160] 


Contracts—Specifications—Descriptive D at a—Alternate 
Evaluation Bases 


Under an invitation which requires submission of bids on the basis of either 
descriptive literature or on the basis of a previously supplied product, the waiver 
of descriptive literature submitted by a low bidder after evaluation indicates 
that the data did not conform to the specifications and an award on the alter- 
nate basis of evidence of having previously supplied the same product as a 
subcontractor would be consideration of a new bid after opening and prejudicial 
to other bidders in violation of the competitive bidding statutes. 


To the Secretary of the Air Force, March 31, 1958: 


Reference is made to letter dated March 12, 1958, from Gerritt W. 
Wesselink, Associate General Counsel, furnishing a report relative 
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to the protest of Recony Corporation against the proposed award 
of a contract to Keco Industries under Invitation for Bids No. 01- 
608-58-1, issued by the Gadsden Air Force Depot, Gadsden Air 
Force Station, Gadsden, Alabama. 

The invitation, as amended, requested bids to be opened September 
27, 1957, for MA~-7 and MA-8 air conditioners, trailer mounted, on 
either of two bases for each type of air conditioner required. If a 
bidder had already furnished the type of unit involved to the Govern- 
ment and had secured first article approval, the bidder was permitted 
to bid on the basis that does not include compliance with the First 
Article Approval provision of the invitation. Otherwise, bidders 
were required to submit bids on the basis that they would comply with 
such approval requirement. It is reported that since no bidder had 
previously furnished either unit and had secured first article approval, 
all bids were submitted on the basis that first article approval would 
be required. The invitation further provided that descriptive litera- 
ture concerning the design and components of the units would be fur- 
nished for evaluation of bids. With respect to the furnishing of such 
data, Article X of the invitation provided, in material part, as 
follows: 


DESCRIPTIVE LITERATURE: 


1. All bidders under this Invitation for Bids will be required to submit to the 
Government the descriptive literature listed below. Such literature shall be 
submitted with the bids and shall conform in every respect with the require- 
ments of the Invitation for Bids. Since descriptive literature is required for 
evaluating bids, nonconforming literature shall result in rejection of that 
bid. * * * 

2. Failure of a bidder to have furnished descriptive literature will result 
in rejection of that bid. However, the bid will not be rejected if the bidder 
has previously offered a product which has been previously procured so that 
additional descriptive literature would not add to the Government’s knowledge 
of the acceptability of the product. The Contracting Officer will verify that 
the product previously procured is adequate to meet the requirements of this 
Invitation for Bids. Upon verification, the requirements for furnishing descrip- 
tive literature may be waived as to that bidder. 


In paragraph 8 (b) of the Terms and Conditions of the invitation, 
the Government reserved the right to reject any or all bids and to 
waive informalities and minor irregularities in bids received. 

The record shows that 15 bids were received, and on the basis of 
requirements determined by the Air Force subsequent to bid opening, 
Keco Industries was the low bidder for both types of units at ap- 
proximately $1,289,900, and Recony Corporation was the second 
low bidder at approximately $1,339,681.95. An evaluation was made 
of the descriptive literature submitted by Keco by the Wright Air 
Development Center, and by letter dated January 8, 1958, Keco was 
advised that its bid was being rejected as nonresponsive because the 
descriptive literature submitted with its bid did not conform to the 
applicable specifications of the invitation. By letter of January 17, 
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1958, Keco protested against such action and commented upon the 
various reasons of the Air Force for rejecting its bid in the light of 
the descriptive literature submitted. In that same letter, Keco ad- 
vised that it had previously furnished six MA-7 air conditioners 
as a subcontractor to McDonnell Aircraft Corporation in connection 
with an Air Force prime contract with McDonnell, and 158 MA-8 air 
conditioners as a subcontractor to Convair Corporation in connection 
with an Air Force prime contract with that company. 

While the Wright Air Development Center considered that the 
descriptive literature submitted by Keco, even as supplemented by 
its January 17 letter, rendered the bid nonresponsive, it was deter- 
mined by Headquarters, Air Materiel Command, that the require- 
ment for submission of descriptive literature could be waived with 
respect to Keco in accordance with paragraph 2 of Article X of the 
invitation, because of the fact that Keco had previously furnished 
units to McDonnell and Convair as subcontractor under prime con- 
tracts with the Air Force. 

In that connection, it is reported that it was recognized that the 
units previously furnished were not built under the specifications 
covered by the present invitation and that there were “substantial 
differences” between the units presently being procured and those 
furnished to McDonnell and Convair. It was determined, however, 
“that without question a contractor who had delivered acceptable 
units of the type provided by Keco to McDonnell and Convair would 
be capable of producing units with the necessary modifications re- 
quired by the specifications.” On the basis of this determination and 
advice from McDonnell and Convair that the units provided by Keco 
were performing satisfactorily, the Air Materiel Command concluded 
that the Government’s purpose for requiring descriptive literature 
had been satisfied by Keco’s previous furnishing of similar units, 
and that, in the light of the substantial price differential between 
Keco’s and Recony’s bid, it was in the Government’s interest to waive 
the requirement for descriptive literature with regard to Keco. 
Therefore, by letter of January 29, 1958, Keco was advised of 
the determination of the Air Force to waive the requirement for 
descriptive literature, and also that action was being taken to recom- 
mend award to it under the invitation. 

However, we do not agree that award to Keco would be proper. 
Paragraph 1 of Article X of the invitation required in mandatory 
terms that the descriptive literature “shall” be submitted with all 
bids for the purpose of evaluation and specifically warned that the 
submission of data which did not conform in every respect with the 
requirements of the invitation would result in rejection of the bid. 
On the other hand, paragraph 2 of Article X dealt solely with the 
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situation where there was a “failure” by the bidder to furnish descrip- 
tive literature and the Government’s right to waive such failure if 
the bidder has previously offered a product which has been previously 
procured. We have held that it is appropriate and desirable for 
an invitation to condition the consideration and evaluation of a bid 
upon the furnishing of descriptive data (836 Comp. Gen. 376; id. 415). 

We think the present invitation, properly interpreted, contemplated 
that a bidder submit his bid either on the basis of the descriptive 
literature to be furnished, or on the basis of a previously procured 
product, and if he elects to submit his bid upon one basis he is pre- 
eluded from having his bid considered upon the alternative basis 
submitted as suggested after the opening of bids. Keco chose to 
submit its bid upon the basis of descriptive literature as required 
by paragraph 1 of Article X. There is nothing in that paragraph 
which could be regarded as authorizing the waiver of the require- 
ment of descriptive literature; in fact it clearly provides that where 
such data is submitted for evaluation the bid will be rejected if the 
data is nonconforming. The only authority in the invitation 
for waiver of descriptive literature appears in paragraph 2 of Article 
X which relates to a bidder's “failure” to submit such data in reliance 
upon a previously procured product. Since Keco did not predicate 
its bid upon previous transactions which might have been offered 
under that paragraph as an alternative to descriptive literature, we 
think its bid had to be construed only on the basis of the descriptive 
literature furnished. 

For these reasons, it is our opinion that to waive the descriptive 
literature requirement under paragraph 2 of Article X after such 
data had been previously evaluated as nonconforming, and the bid 
rejected, would in effect be giving consideration to a new bid sub- 
mitted after the bids were opened in violation of the spirit and pur- 
pose of the statutes relating to competitive bidding. Reinstatement 
of Keco’s bid after bid opening for consideration upon a basis differ- 
ent from that upon which it was originally submitted and evaluated 
was clearly prejudicial to other bidders. See 34 Comp. Gen. 82; 
17 id. 554; cf. United States v. Brookridge Farms, 111 F. 2d 461, 
and City of Chicago v. Mohr, 74 N. E. 1056; 38 Op. Atty. Gen. 555. 

Accordingly, we conclude that the bid of Keco Industries under the 
instant invitation must be rejected and may not be considered for 
award. 

The descriptive literature submitted by Keco Industries and 
Recony Corporation and enclosed with the letter of March 12, 1958, 
is returned herewith. 
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[B-135228] 


Civilian Personnel—Oaths—Authority to Administer—To 
Employees in Other Federal Agencies 
Employees who are designated to administer oaths pursuant to 5 U. 8S. C. 16a 


may administer oaths required by 5 U. S. C. 16 to individuals in Federal 
agencies other than their own. 


To the Chairman, United States Civil Service Commission, March 


31, 1958: 


On February 11, 1958, you requested our decision as to whether an 
employee who has been designated by the head of his agency under 
section 206 of the act of June 26, 1943 (5 U.S. C. 16a), to administer 
certain oaths, may on occasion administer the oath of office to em- 
ployees of other Federal agencies. 

Instances in which an agency might wish to request another agency 
to have one of its employees administer an oath of office occur when 
the appointing agency has only a few employees, none of them desig- 
nated to administer oaths, at a locality where the appointment is to 
be made. Your specific question is whether a Civil Service Com- 
mission employee who has been designated by the Chairman of the 
Commission to administer oaths under the 1943 statute (5 U. S. C. 
16a) may administer the oath of office to employees of other agencies 
so as to permit the payment of compensation. 

5 U.S. C. 16a reads as follows: 

Hereafter any officer or employee of any of the executive departments or 
independent establishments, including any agency the majority of the stock 
of which is owned by the Government of the United States, designated in 
writing by the head thereof for such purpose, is hereby authorized to administer 
the oath required by section 1757, Revised Statutes, as amended (5 U. S. C. 
16), incident to entrance into the executive branch of the Federal Government, 
or any other oath required by law in connection with employment therein, 
such oath to be administered without charge or fee and to have the same force 
and effect as oaths administered by officers having seals. 

Section 1758, Revised Statutes, as it appears in 5 U.S. C. 18, reads 
as follows: 

The oath of office required by section 16 of this title may be taken before any 
officer who is authorized either by the laws of the United States or by the local 
municipal law, to administer oaths, in the State, Territory, or District where 
such oath may be administered. 

The provisions of 5 U. S. C. 16a authorize employees who are so 
designated by their agency heads to administer certain oaths. Under 
5 U. S. C. 18 the oath of office may be taken before any officer au- 
thorized by law to take oaths. Employees designated under 5 
U. S. C. 16a are officers authorized by law to administer oaths. 
Therefore, such designated employees may properly administer the 
oath of office in all instances when it is required by 5 U. S. C. 16 
including those instances when the maker is employed by another 
Federal agency, and the oath of office taken under such conditions is 
acceptable for purposes of compensation entitlement. 
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[B-135558] 


Bids—Mistakes—Freight Rates—Correction 


Correction of a bid price to reflect a reduced freight rate which was made 
effective one month after the date of bid opening under an invitation which 
provides that the contract price is based on freight charges in effect on date 
of opening is not legally permissible. 


To Glenn C. Parmelee, Veterans Administration, March 31, 1958: 


Reference is made to your letter of March 20, 1958, with enclosures, 
file 134G, requesting a decision as to whether The C. Reiss Coal 
Company, Sheboygan, Wisconsin, may be permitted to correct its 
bid opened on February 4, 1958. 

In response to invitation No, M9-1-58, issued January 13, 1958, 
by the Marketing Division for Fuels, Supply Service, Veterans Ad- 
ministration, The C. Reiss Coal Company submitted a bid dated 
January 27, 1958, offering to furnish, among others, item 40, covering 
an estimated 3,445 net tons of bituminous coal in accordance with 
the requirements set forth in applicable schedules, etc., on a delivered 
and stored basis, to the Veterans Administration Hospital, Iron 
Mountain, Michigan, during the period from April 1, 1958, through 
March 31, 1959, at a total unit price of $10.36 per net ton. The com- 
pany proposed to ship the coal from the Freeman No. 4 Mine, ship- 
ping point, Herrin, Illinois, and indicated that it was submitting 
its bid as a Dock Operator at Escanaba, Michigan. In the space for 
showing the freight rate applicable to item 40, the company inserted 
the following: “$2.76 mines to lake port, including dumping charge 
(less refund).” 

Paragraph 6 (Freight and Transportation Charges) of the General 
Provisions of the invitation provides that the contract price of the 
coal, if inclusive of transportation charges from point of shipment, 
is based upon the charges in effect on date of opening of bids, and that 
if after the contract date any transportation charges included in 
the contract price are subject to an increase or decrease promulgated 
by a governing regulatory body, the contract price of the coal ship- 
ped thereafter shall be correspondingly increased or decreased. 

By telegram dated February 21, 1958, the company advised that 
it had inadvertently inserted in its bid a freight rate for item 40, 
which, it stated, became effective on February 15, 1958—eleven days 
after the bid opening date—and that the freight rate shown in its 
bid for that item should be reduced by the amount of $0.05. The 
record indicates that in accordance with the provisions of paragraph 
6 of the General Provisions, the company’s unit bid price for item 
40 was reduced from $10.36 to $10.31 per net ton to reflect the cor- 
rection in the freight rate. 

You state that on March 4, 1958, a representative of The C. Reiss 
Coal Company contacted the Chief of the Marketing Division for 
Fuels by telephone and inquired as to the status of the award on 
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item 40; that the representative was advised that although the award 
had not been finalized, the evaluation of the bids indicated that his 
company was not the low bidder as to cost per million B. T. U. 
(British Thermal Units) ; and that when the representative inquired 
as to whether cognizance had been taken of the company’s telegram 
of February 21, 1958, in evaluating the bids, he was given an affirma- 
tive answer. 

In a telegram dated March 5, 1958, the company advised as follows: 


REFER OUR BID VETERANS ADMINISTRATION IRON MOUNTAIN 
ITEM 40 M9-1-58 PD NEW PROPORTION RATE TARIFF OF GARTLAND 
STEAMSHIP COMPANY BULK CARRIER FROM CHICAGO TO ESCANABA 
ICC TARIFF NBR 11 EFFECTIVE MARCH 3 PERMITS US TO MODIFY 
OUR QUOTATION ON COAL ORIGINATING C&EI RAILROAD PD IN AC- 
COADANCE WITH GENERAL PROVISIONS NBR 6 OUR PRICE ON FREE- 
MAN ILLINOIS COAL IS REDUCED FROM $10.36 DELIVERED AT 
HOSPITAL. PD PLEASE ADJUST OUR QUOTATION ACCORDINGLY AND 
ADVISE 


By telegram dated March 10, 1958, the company was requested to 
sustain its requested change in bid by furnishing detailed information 
as to the tariffs on which its original bid was based. 

In a letter dated March 13, 1958, the company stated, in part, as 
follows: 


Our bid on Item 40, calling for Freeman, Illinois coal shows the mine price 
as $4.65 a net ton at the mines; the freight rate of $2.76 from the mines to 
Chicago lake port, including the dumping charges, after deducting the refund 
for movement beyond Escanaba, making our original delivered price $10.36 
dumped at Iron Mountain. 

Our freight rate, as stated above, was incorrect as of bid date and subject 
to correction in accordance with your method of award. The railroad rate, 
as of bid date, was $3.145, less a refund of 48.5¢ for shipment beyond port city, 
or a net of $2.71, which includes the dumping charges of 17.5¢. This would 
make our net delivered price, as of bid date, $10.31 instead of $10.36. 

In making up our bid we incorrectly used the proposed new rate, which was 
to become effective February 15, 1958. This rate, IFA Tariff 1-119, IC—881, 
advanced 8¢ a ton, less the 3¢ a ton refund for shipment beyond, or a net in- 
crease of 5¢ a ton (referred to in our telegram of February 24, 1958). 
Effective March 3 a new tariff, I. C. C. 11, was published and is a joint 
proportional rate tariff between the Cartland Steamship Company and the 
C & EI Railroad, under which this coal will now move to Escanaba for beyond. 
This new rate would be applicable to the movement of this coal and, there- 
fore, would in effect, reduce our price to a net of $9.92 a net ton delivered at the 
Hospital, in Iron Mountain. 

Under the new joint proportional rate tariff, the rate for the movement from 
the mines to Escanaba, including the railroad freight, dumping charge and 
vessel rate, is $3.12. These are the breakdowns of the quotations: 


Original Revised Gartland 
Item 40 ICC 881 ICC 881 Steamship 
ICC 1l 

Coal & Sales Comm____-_---- $4. 65 $4. 65 $4. 65 
Freight & Dump. ..........<- 12. 76 12. 71 123.12 
i EE EES . 80 ye cveeadatumiae 
Handling & Cartage_.....---- 2.15 2. 15 2. 15 
Ce ictcateia ack adectienls 10. 36 10. 31 9. 92 


1 Does not include 4¢ tax. 2 Includes lake transportation. 
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The list of bids in your letter shows that the following responsive 
bids were received : 


Per ton Cost per mil- 
D. & S. lion B. t. u. 


Bell & Zoller Coal Company: 


ES ee ees emer $10. 29 0. 4079 

SN ne skeen enaen 10. 09 . 4109 
The C. Reiss Coal Company: 

NNO I I ta bs can aa as dh dala ied RN 10. 31 . 4188 

IN i a a 10. 51 . 4153 
North Western-Hanna Fuel Co_.....--....------- 10. 65 . 4238 


You state that if The C. Reiss Coal Company is permitted to change 
its bid on the coal from the Freeman No. 4 Mine to $9.96 ($9.92 
plus $0.04 transportation tax), it would result in a cost per million 
B. T. U. of $0.4077 and would thus become the lowest bid. 

The C. Reiss Coal Company requests that its bid price for Free- 
man No. 4 Mine coal under item 40 be corrected to include a freight 
rate which, the record indicates, was made effective March 3, 1958— 
approximately one month after the date of the bid opening. Since 
Paragraph 6 of the General Provisions specifically provided that the 
contract price is based on the freight charges in effect on date of 
opening of bids, we conclude that there is no legal basis for per- 
mitting the company to make the requested substitution of freight 
rates. Furthermore, in the present case the bidder does not seek to 
have its bid corrected so as to have included therein a previously 
calculated item which it actually intended to include in, but which 
was inadvertently omitted from, the amount of its original bid. 
Rather it proposes to change and reduce its bid by the amount which 
it considers necessary to make its bid the lowest received. The basic 
rule is, of course, that bids may not be changed after they are opened, 
and the exception permitting a bid to be corrected upon sufficient 
facts establishing that a bidder actually intended to bid an amount 
other than set down on the bid form, where the contracting officer is 
on notice of the error prior to acceptance, does not extend to per- 
mitting a bidder to recalculate and change his bid to include factors 
which he did not have in mind when his bid was submitted, or as to 
which he has since changed his mind. To permit this would reduce 
to a mockery the procedure of competitive bidding required by law 
in the letting ef public contracts. See 17 Comp. Gen. 575, 577. 

The papers are returned. 
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Military Personnel—Pay—Retired—Effective Date—Sea- 
grave Case 

The holding in Seagrave v. United States, 131 C. Cls. 790, that retired pay 
under Title III of the Army and Air Force Vitalization and Retirement Equal- 
ization Act of 1948, 10 U. S. C. 1036, is payable from the date the member 
met the age and service requirements for such pay even though application for 
the retired pay is not made until some time subsequent to such date, will be fol- 


lowed in the settlement of similar claims. 35 Comp. Gen. 563, 30 id. 287, 28 id. 
21, modified. 


To the Secretary of Defense, April 1, 1958: 


In our decision of April 10, 1956, B-113387, 35 Comp. Gen. 563, we 
advised you that we would not be justified, under the circumstances 
then existing, in following as a precedent the holding in Seagrave 
v. United States, 131 C. Cls. 790, which was to the effect that retired 
pay under Title III of the act of June 29, 1948, 62 Stat. 1087, 10 U.S.C. 
1036, was payable from the date the plaintiff met the age and service 
requirements for such pay even though he did not make application 
therefor, a condition precedent under the statute, until some time 
subsequent to such date. Our refusal to follow the Seagrave decision 
at that time resulted in part from the fact that several other cases 
then were pending before the Court of Claims, including Dolph v. 
United States, C. Cls. No. 480-54, and Esteves v. United States, C. Cls. 
No. 118-55, in which, we believed, the Seagrave doctrine might be 
altered or amended. Also, it had been noted that a bill, H. R. 9752, 
was introduced in the House of Representatives during the second 
session of the 84th Congress to overcome the effect of the Seagrave 
decision and that such decision did not seem to be in consonance 
with some earlier decisions of the Court of Claims. 

The bill, H. R. 9752, 84th Congress, was introduced March 5, 1956, 
and was referred to the Committee on Armed Services, House of Rep- 
resentatives. No further action was taken on the bill by the 84th 
Congress and no comparable legislation has been introduced during 
the present Congress. The Dolph case was settled on stipulation 
between the parties and the /’steves case has been pending since 
March 23, 1955, and apparently is still pending although, according 
to press reports, the plaintiff recently died. If and when the /steves 
case is decided, the decision therein will require an interpretation of 
sectiton 302 (e) of the act of June 29, 1948, 62 Stat. 1088, 10 U. S. C. 
1036a (e), which section indicates that entitlement to Title III retired 
pay may be deferred until a time subsequent to the time the member 
meets the age and service qualifications if he is “retained on duty to 
perform Federal service” after such qualifications are attained. The 
Seagrave decision, however, is not necessarily in conflict with section 
302 (e) if that decision be construed as meaning that once application 
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for Title III retired pay is filed, that pay accrues from the date upon 
which the individual otherwise was entitled to receive such pay, 
whether such date occurred when he met age and service requirements 
or at some time subsequent thereto when he was released from active 
duty. 

The Court of Claims has followed the principle of the Seagrave 
case in Hyde v. United States, 134 C. Cls. 690, and in Stevanus v. 
United States, C. Cls. No. 70-55, decided April 3, 1957. In the latter 
case the Government’s attorneys apparently conceded that the Sea- 
grave doctrine was applicable, issue being taken only on the question 
of the running of the statute of limitations. Moreover, in a number 
of cases involving the same principle as that involved in the Seagrave 
case, judgment has been entered in favor of the plaintiffs upon stipula- 
tion of the parties. 

Thus, it seems apparent that no reasonable likelihood remains that 
the rule of the Seagrave decision will be changed by legislative or 
judicial action. For that reason we believe that our proper course, 
at this time, is to follow the principle of the Seagrave decision in 
other like cases. Hence, hereafter we will follow the decision of the 
Court of Claims in the Seagrave case as a precedent in the settlement 
of similar claims and we will not question otherwise proper payments 
of retired pay made in accordance with the rule established by that 
decision. Our decision of April 10, 1956, 35 Comp. Gen. 563, is modi- 
fied accordingly. 


[B-135526] 


Contracts—Mistakes—Price Adjustment—lIntended Prices 


Not Lowest—Small Business Bid Comparison 

When the correction of obviously erroneous contract prices quoted by a contrac- 
tor in a total small-business-set-aside award would result in some of the prices 
being higher than those quoted by other bidders—including large business sup- 
pliers whose bids were not invited—the contract prices may be increased to the 


intended price, not to exceed the amount of the next low bid, less discount, re- 
ceived on each item from a small business source of supply. 


To the Secretary of the Army, April 2, 1958: 


Reference is made to letter dated March 14, 1958, with enclosures, 
from the Assistant Secretary (Logistics) who requests a decision 
regarding an error Birmingham Paper Company, Birmingham, 
Alabama, alleges it made in its bid on which contract No. DA-33- 
031-QM-20544 is based. 

On January 17, 1958, Birmingham Paper Company was awarded a 
total small-business-set-aside contract to supply fiberboard boxes, sizes 
10’’ x 10’ x 10” and 12” x 10’’ x 8”, f. o. b. various destinations. By 
letter dated January 23, 1958, the contractor alleged that when it tran- 
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scribed its prices from the worksheets to the bid form it erroneously 
quoted the prices for item 3, box size 8’’ x 8’’ x 6’’, in the places desig- 
nated for item 5, box size 10’’ x 10’’ x 10’’, and vice versa, and the prices 
for item 2, box size 6”’ x 6’’ x 10’’, in the places designated for item 6, 
box size 12’’ x 10’’ x 8’’, and vice versa, with the result that the bid 
prices were extremely high for the smaller box sizes and extremely low 
for the larger box sizes. The worksheets submitted by the contractor 
in support of its allegation of error bear out its explanation of the error 
and establish what the bid prices would have been but for the error. 

An examination of the contractor’s bid reveals that the price, on 
item 3, a box requiring approximately 495 square inches of material 
and having a bursting strength of 125 pounds, is almost double the 
price on item 5, a box requiring approximately 861 square inches of 
material and having a bursting strength of 200 pounds, and similarly 
the price on item 2, a box requiring approximately 425 square inches 
of material and having a bursting strength of 125 pounds, is almost 
double the price on item 6, a box requiring approximately 855 square 
inches of material and having a bursting strength of 200 pounds. 
Furthermore, the contractor’s prices for the items delivered from the 
east coast to the west coast are lower than the prices bid by the big 
business suppliers on the west coast. Therefore, the contracting officer 
should have suspected an error and verified the prices prior to making 
an award. 

The prices the contractor intended to bid are established sufficiently 
by the contractor’s worksheets. However, in some instances, if the 
contract prices were corrected to the intended prices, they would not 
be the lowest prices received. Accordingly, the contract prices should 
be increased to the contractor’s intended price, not to exceed the 
amount of the next low bid, less discount, received on each item from 
a small business source of supply. 

One set of the enclosures transmitted with the Assistant Secretary’s 
letter is returned. 


[B-135120] 


Civilian Personnel on Military Duty—State National Guard 


Duty—Temporary Duty Away From Permanent Station— 
Travel Expenses 


A civilian employee who was a member of the Arkansas National Guard when 
it was Federalized pursuant to Executive Order No. 10730 and who traveled 
between permanent civilian duty stations during the first part of the day 
after which he was placed in a military furlough status and departed for Little 
Rock for induction is entitled to reimbursement for travel performed between 
the civilian stations. 

Civilian employees who were members of the Arkansas National Guard when it 
was Federalized pursuant to Executive Order No. 10730 are not entitled to military 
pay and allowances until the date they actually report to the unit point of assem- 
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bly or, if absent from the vicinity, from the date they begin direct travel to the 
duty station. 

Civilian employees who were on temporary duty away from their permanent 
station, which was also the military duty station for members of the Arkansas 
National Guard when it was Federalized pursuant to Executive Order No. 10730, 
and who continued to perform temporary duty on or before the date of actual 
induction are entitled to civilian per diem and to travel expenses for authorized 
travel in returning to their official station. 


To W. E. Pilcher, Department of the Army, April 3, 1958: 


By fourth endorsement dated January 31, 1958, the Chief of Finance, 
Department of the Army, forwarded here your letter of December 6, 
1957, with enclosures, requesting our decision as to whether, under the 
facts and circumstances hereinafter related, per diem and mileage 
may be paid to certain individuals employed as civilians with the 
Corps of Engineers during part of September 1957, and who, as mem- 
bers of the Army National Guard or Air National Guard of the State 
of Arkansas, were inducted into active military service of the United 
States pursuant to Executive Order No. 10780, dated September 24, 
1957. 

In compliance with the provisions of section 1 of the cited Executive 
order, and a subsequent order released by the Secretary of Defense 
at 2:25 p.m., EDT, on the same day (September 24, 1957), the Secre- 
tary of the Army advised the Governor of the State of Arkansas that 
he had been instructed by the Secretary of Defense to transmit his 
call into the service of the United States for an indefinite period, “as 
of and from” the 24th day of September 1957, all of the Army and Air 
National Guard organizations of the State of Arkansas, and all per- 
sonnel assigned thereto, which the President “desires shall be assembled 
at their respective unit points of assembly in the State of Arkansas, 
forthwith and await instructions from the Secretary of the Army 
which will be disseminated through the appropriate area commander.” 

The individuals whose claim vouchers accompanied your letter (see 
tabulation 1 through 6 below), are reported to have contacted their 
National Guard units, either in person or by telephone as soon as they 
were notified that their units were Federalized. The dates on which 
these individuals received notice to report for active military service 
are not shown, and the date on which Mr. Ketzscher (item 6) departed 
for or arrived in Little Rock for active military service is not indi- 
cated. However, you say that these individuals continued to perform 
civilian duty with the Corps of Engineers until such time as they 
reported for active military duty at Little Rock. Also, all six indi- 
viduals (presumed to be members of units of the Army National 
Guard), are reported to have been “picked up on the payrolls of the 
Federal Guard on the 24th of September 1957,” and carried in an 
annual or military leave status, or on military furlough during the 
four-day period for which travel and related expenses are claimed. 
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Four of the civilian claimants (items 1 through 4) were assigned to 
temporary duty at Eureka Springs, Arkansas, as of 12:01 a. m., 
September 24, 1957. 


1. DeWayne Combs: 
Orders dated 9/25/57 authorized return travel to Little Rock at 
$0.05 per mile. 
Departed Eureka Springs 9:30 a. m., arrived Little Rock 2 p. m., 
9/26/57. 
TIS RUIN ETI Rs cc seein anabia nena antl $9. 40 
Or Greens Dk GHGS © Wai vdireettiictiriecnanounuiacmuamanie 24. 75 


2. Jerry A. Hughes: 


Departed Eureka Springs 8 a. m., arrived Little Rock 12 noon, 

9/27/57. 
Per diem: 244 days @ “) 
14 days@ 9 


3. James W. Pfeifer: 
Departed Eureka Springs 8 a. m., arrived Little Rock 12 noon, 


9/27/57. 
ees © Tl I Ge. Bi iiiintitctina a ncnnaneiea ical $9. 50 
ee Ges: 2 GR © Witkin 11. 25 
Se I SS icin aici tess sinnienniennieesi iets 18. 00 


4. Otis G. Lem: 
Departed Eureka Springs 8 a. m., arrived Little Rock 12 noon, 
9/27/57. 
WO Gham: Db GGG © Dain ccccccrccnntieemsinsantcnadinwpiissicsiains $28. 00 


. Leroy C. Thacker: 
Permanent station Little Rock. 
Departed Little Rock 9:30 a. m., Sept. 24, performed temporary 
duty at Heber Springs, Ark., returned to Little Rock 11: 30 a. m., 
9/25/57. 


er et BU GO OP Gt ikicetecteinceisiieieaeaoiiin $12. 50 


6. Charles H. Ketzscher: 


On permanent duty at Branson, Missouri, when directed (orders 
dated 9/25/57) to proceed to Heber Springs, Ark., for permanent 
duty beginning about 9/27/57. Departed Branson at 8: 30 a. m., 
arrived Heber Springs 12: 30 p. m., 9/27/57. 
ee GS FRG BS Piiitticientiiinndtinmahinnnaeeia $3. 00 
Beene < 3GS WINE. © Fe iewicenctencssnsincscenmnntanbiin 14. 90 


a 


Special Regulations (Department of the Army) No. 130-10-1, 
dated August 14, 1951, appear to be applicable to the Army National 
Guard units and the personnel thereof who were inducted into the 
active military service of the United States. Such regulations contain 
instructions and procedures to be followed in the period immediately 
prior to the entry of the unit into the active military service and 
the period immediately subsequent thereto. Paragraph 4 of those 
regulations provides that on the day of entry into the active military 
service each unit will assemble at its armory as its unit rendezvous, 
and paragraph 5 requires each unit commander to give immediate 
notice to all members of his unit to report to their unit rendezvous on 
the specified date after he receives news or notice that their unit has 
been called or ordered into the active military service. 

468020 O-58—44 
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Pertinent provisions of paragraphs 15 and 74 of the cited regulations 
read, as follows: 

ParaGRAPH 15: 

a. * * * A member of a unit who received notice of the call or order into active 
military service of his unit when he is at a place distant from his unit rendezvous 
may report for transportation at the rendezvous of any unit of the National 
Guard which has entered fnto active military service, or at any nearby Army 
installation. The major commander concerned will authorize the issuance of 
travel orders for such individuals either to the unit rendezvous or to the training 
station of the unit, depending upon the circumstances. If transportation is 
furnished to the unit rendezvous, the entire cost is chargeable to the individual. 
If transportation is furnished to the training station, only such cost as exceeds 


the cost of transportation from the unit rendezvous to the training station will 
be charged to the individual. 


* * . * * © ” 

c. Cost of Transportation.—The cost of transportation issued to an individual 
as authorized tn a above will be charged against his account. See paragraph 23, 
AR 55-120. 

*aragraph 74. Pay and allowances.—Officers, warrant officers, and enlisted 
persons of the National Guard shall receive the pay and allowances provided by 
law, in accordance with the Career Compensation Act of 12 October 1949 * * * 
while in the active military service of the United States under a Presidential 
eallororder. Such pay commences on the date the unit enters into active military 
service, provided the individual concerned appears and reports in person to his 
unit rendezvous on that date, or, if he is absent from the vicinity thereof, his pay 
shall begin from the date not earlier than the effective date when he begins without 
delay a continuous journey by the shortest usually traveled route to the unit 
rendezvous or training station. 

Our Office is not aware of any law or regulation which would 
preclude the payment of Mr. Ketzscher’s claim (item 6) for civilian 
travel performed between permanent civilian stations on September 
27, 1957. The date on which Mr. Ketzscher departed for or arrived 
in Little Rock for induction into the active military service is not 
stated. It is reported, however, that he was placed on military fur- 
lough on September 27, 1957, and we assume he reported for induction 
on that date. 

The other claimants (items 1 through 5) were performing temporary 
(civilian) duty away from their permanent station at the time their 
unit was called into active military service. Although the travel is 
shown to have been officially authorized in advance and the expenses 
claimed therefor have been administratively approved -for payment, 
you express doubt as to whether civilian travel funds properly may 
be charged for all of the expenses claimed. 

It will be observed that Little Rock was not only the permanent 
civilian station, but also was made the military duty station, and 
the unit point of assembly (unit rendezvous) of such individuals. 
Under the above regulations an Army National Guard member called 
to active duty is required to bear the cost of transportation to his 
unit rendezvous. Also, each individual is reported to have received 
military pay beginning September 24, 1957, Since a National Guard 
member acquires no right to military pay and allowances until the 
date he actually reports in person to his unit rendezvous or, if absent 
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from the vicinity thereof, from the date not earlier than the date 
he begins direct travel to the unit rendezvous or training station in 
response to the call to active duty, any and all disbursements 
of military pay made in contravention of the above-quoted regulations 
should be adjusted by the proper disbursing officer. It is reported, 
however, that these employees continued to perform civilian duty 
until such time as they actually reported for Guard duty at Little 
Rock, and if, in some cases, the employees returned to their official 
station prior to the completion of their temporary duty assignments, 
it appears that such early return was necessitated by the call to serve 
a vital and paramount purpose of the United States. Hence, we con- 
clude that these employees are entitled to payment of per diem for 
the temporary duty performed on or before the date of induction, 
and for the authorized travel to their official station, even though 
such station was also the place of rendezvous of their National Guard 
unit. Compare 31 Comp. Gen. 159. 

The claim vouchers, with related papers, are returned herewith and 
payment thereon may be effected, if otherwise correct. 


[B-135287] 


Military Personnel—Quarters Allowance—Missing, Etc., 
Status—Reservists in Other Than Extended Active Duty 
Status 


Reservists of the uniformed services who, when performing full-time training 
duty, other full-time duty or inactive duty training, with or without pay, enter 
a missing, etc., status covered by section 2 (a) of the Missing Persons Act, 
50 U. 8S. C. App. 1002; are to be considered as having entered such status as 
regular and reserve members on extended active duty and, therefore, are en- 
titled to basic allowance for quarters at the increased rates applicable to all 
reservists prescribed in 37 U. S. C. 231 for all periods in a missing status from the 
date of entry into the missing, etc., status. 


To the Secretary of Defense, April 3, 1958: 


Further reference is made to letter of February 15, 1958, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on questions discussed in Committee Action No. 204 of the Military 
Pay and Allowance Committee, Department of Defense, as to whether 
reservists of the uniformed services who are performing (1) full-time 
training duty or other full-time duty without pay, (2) full-time train- 
ing duty with pay, or (3) inactive duty training with or without pay 
are entitled during the period they are absent in a status of missing, 
missing in action, etc., to basic allowance for quarters at the rates 
prescribed by the Career Compensation Act of 1949, 37 U. S. C. 231 
note, or at the rates prescribed in the Dependents Assistance Act of 
1950, as amended, 37 U.S. C. 231. 
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Section 2 (a) of the Missing Persons Act, as amended by the act of 
August 29, 1957, 71 Stat. 491, 50 U. S. C. App. 1002, provides: 


Any person who is in the active service, or is performing full-time training 
duty, other full-time duty, or inactive duty training and who is officially deter- 
mined to be absent in a status of missing, missing in action, interned in a foreign 
country, captured by a hostile force, beleaguered by a hostile force, or besieged 
by a hostile force shall, for the period he is officially carried or determined to 
be in any such status, be entitled to receive or to have credited to his account 
the same basic pay, special pay, incentive pay, basic allowance for quarters, 
basic allowance for subsistence, and station per diem allowances for not to exceed 
ninety days, to which he was entitled at the beginning of such period of absence 
or may become entitled thereafter, except that the pay and allowances for a 
person who is performing full-time training duty or other full-time duty without 
pay, or inactive duty training with or without pay, shall be that to which he 
would have been entitled if he had been performing full-time active duty with 
pay, * * *. Persons performing full-time training duty, or inactive duty train- 
ing shall be entitled to the benefits of this section only when such persons are 
officially determined to be absent in a status of missing, missing in action, interned 
in a foreign country, captured by a hostile force, beleaguered by a hostile force, 
or beseiged by a hostile force as a result of the performance of prescribed duty 
ordered by competent authority : 


In the Pay and Allowance Committee Action No. 204 it is pointed 
out that section 302 of the Career Compensation Act of 1949, 37 
U. S. C. 252, prescribes the conditions under which a member of the 
uniformed services is entitled to basic allowance for quarters and 
establishes monthly rates according to grade, and that section 3 of the 
Dependents Assistance Act of 1950, 837 U. S. C. 252, amended the 
Career Compensation Act of 1949 by increasing the monthly rates of 
basic allowance for quarters, which were further increased by the act 
of May 19, 1952, 37 U. S. C. 232, for the duration of the Dependents 
Assistance Act. It is also stated that regular members and reserve 
members on extended active duty, including those who become missing 
while in that status, are entitled to basic allowance for quarters at the 
rates prescribed in the Dependents Assistance Act, section 7 of which, 


50 U.S. C. 2207, provides: 


Notwithstanding any other provision of law, the provisions of this Act shall 
not apply to enlisted members on training duty,-to enlisted men entitled to pay 
and allowances pursuant to the provisions of section 507 of the Act of October 
12, 1949 (Public Law 351, Eighty-first Congress), * * *. Such persons shall 
continue to be entitled to the appropriate allowances prescribed by the Act of 
October 12, 1949 (Public Law 351, Eighty-first Congress), on the day prior to 
the effective date of this Act. 


In Senate Report No. 970, dated August 15, 1957, on H. R. 5807, 
in connection with the proposed amendment to section 2 of the Miss- 
ing Persons Act, it is stated that— 


Coverage would be extended to members of the Reserve components while 
they are performing full-time training duty, other full-time duty, and inactive 
duty training with or without pay. Members of the Reserve components enter- 
ing a missing status while performing duty of the types enumerated would have 
credited to their pay accounts the same pay and allowances that they would 
receive if they were performing full-time active duty. Some reservists partici- 
pate in training without pay, such as weekend proficiency flights in aircraft, and 
this amendment is intended to treat them as if they were on active duty when 
they entered a missing status. 


oe 
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General Mather, in presenting the views of the Department of 
Defense concerning the extension of the coverage of the Missing Per- 
sons Act to reserve personnel undergoing training, in a prepared 
statement said: 


A limited extension of the provisions of the act is proposed for members of 
the Reserve components performing either full-time training duty or inactive 
duty training. Upon entering a missing status these individuals would be en- 
titled to the same pay and allowances they would receive had they been perform- 
ing full-time active duty. This bill would provide a reservist performing his 
training duty, with or without pay, entitlement as if he were on active duty, full 
time, with active-duty pay. 

This coverage would be in line with the current policy of according members 

of the Reserve components, whenever possible, comparable benefits accorded to 
members of the Regular Establishment. 
See page 7 of the Senate Hearings on that bill. See also pages 553 
and 563 of the hearing of the Committee on Armed Services, House 
of Representatives, on H. R. 2404—85th Congress, a predecessor bill 
rewritten as H. R. 5807. On page 563 a spokesman for the Department 
of Defense is reported to have stated that— 

* * * This would insure that they would be entitled to the pay and allowances 
that he would have had, had he been on active duty at the time that he entered 
into a missing status. 


It therefore appears to us that Congress intended that reserve 
members performing training duty, upon entering a missing, etc., 
status, are to be considered in the same category as regular members 
and reserve members on extended active duty and that pay and allow- 
ances while in a missing, ete., status are to be assimilated to those of 
members on extended active duty. Hence, since members of the uni- 
formed services on extended active duty are entitled to basic allowance 
for quarters at the increased rates provided by the act of May 19, 1952, 
for the duration of the Dependents Assistance Act, it is our opinion 
that such rates of basic allowance for quarters are applicable to all 
reservists falling within the purview of the Missing Persons Act of 
1942, as amended, supra. 

With regard to the question as to the effective date of accrual of the 
benefits at the increased rate—whether it is the date of entry into the 
missing, etc., status or the date following termination of the pre- 
scribed tour of duty—it must be held that the entry into a status 
covered by section 2 of the Missing Persons Act, as amended, effectively 
terminates the training duty status and brings the member within a 
status covered by the Missing Persons Act. Hence the reservists 
involved are entitled to the increased rates established for basic 
allowance for quarters for all periods during which they are officially 
carried or determined to be in a status of missing, etc. 
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[.B-135275 


Military Personnel—Retired Pay—Navy Officers’ Voluntary 
Retirement—Army Service Credit 

A Naval Reserve officer who, on March 1, 1954, when transferred to the retired 
Reserve with pay, upon his own application, did not qualify for the retirement 
benefits of sections 6 and 7 (a) of the act of February 21, 1946, 34 U. S. C. 
410b and 410c (a), because one year, 4 months and 11 days of his 20 years of 
active Federal service was enlisted service in the Army which was not creditable 
until the amendatory act of August 4, 1955, 84 U. S. C. 410b, authorized credit 
for Army service, is eligible for retirement benefits under the 1946 act upon 
approval of his application made on August 25, 1955, and monetary benefits would 


accrue from September 1, 1955—the first of the month following application—or 
from the first of any ensuing month at the discretion of the Secretary of the Navy. 


To the Secretary of the Navy, April 4, 1958: 


Further reference is made to letter of February 18, 1958, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces), 
requesting a decision on certain questions hereinafter quoted. It is 
stated that “Submission number C/S #314 was assigned” to such 
letter. 

It appears that effective March 1, 1954, Captain Laurence D. Ruch, 
United States Naval Reserve, was transferred to the Retired Reserve 
with pay, upon his own application under section 418 (a) of the 
Armed Forces Reserve Act of 1952, 50 U. S. C. 1052 (a); that he 
then had completed 20 years and 23 days of active Federal service of 
which 1 year, 4 months, and 11 days was active Army service as an 
enlisted man and 18 years, 8 months, and 12 days was active naval 
commissioned service; and that upon transfer he was credited with 25 
years, 3 months, and 23 days for basic pay purposes. It further ap- 
pears that on August 25, 1955, Captain Ruch requested that he be 
granted retired pay effective from March 1, 1954, the date of his 
transfer to the Retired Reserve, computed under sections 6 and 7 (a) 
of the act of February 21, 1946, 34 U. S. C. 410b and 410c (a); that 
no action was taken on his request, since it was then believed that the 
act of August 4, 1955, authorizing the inclusion of prior Army service 
in determining eligibility for transfer under the above act of Febru- 
ary 21, 1946, was prospective only and applied solely to officers 
retired subsequent to its enactment; and that Captain Ruch was noti- 
fied accordingly. 

The following questions are presented for decision. 


(a) Is Captain Ruch eligible for the benefits of sections 6323 and 6325, Title 
10, U. S. Code, as amended? 

(b) If the answer to the foregoing is in the affirmative, and upon approval 
of his application for such benefits, would retired pay be credited (1) from 
date of enactment of Public Law 231—84th Congress, (2) from 25 August 1955, 
date of application, (3) from 1 September 1955, first day of month following date 
of application, or (4) from first day of month following actual approval by 
the Secretary of the Navy? 
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Sections 309 and 310 of the Naval Reserve Act of 1938, 52 Stat. 
1183, 34 U.S. C. 855h and 855i (1946 Ed.) provided, in pertinent part, 
that: 


Sec. 309. An honorary retired list for the Naval Reserve is hereby established 
and officers and enlisted men of the Naval Reserve shall be placed on this re- 
tired list of the Naval Reserve without pay or allowances, upon reaching the 
age of sixty-four years, or upon their own request, after thirty years’ service 
in the Naval Reserve, except as otherwise provided in this Act: Provided, That 
service in the Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary Service, 
Naval Reserve Force, Naval Militia, National Naval Volunteers, Naval Reserve, 
Marine Corps Reserve Force, and Marine Corps Reserve shall be counted as 
service in the Naval Reserve under the provisions of this section * * *,. 

Sec. 310. Officers and men of the honorary retired list created by section 309 
of this title, who have performed a total of not less than thirty years’ active 
service in the Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary 
Service, Naval Reserve Force, Naval Militia in Federal status, National Naval 
Volunteers, Naval Reserve, Marine Corps Reserve Force, and Marine Corps Re- 
serve, or who have had not less than twenty years’ such active service, the 
last ten years of which shall have been performed during the eleven years 
immediately preceding their transfer to the Honorary Retired List of the Naval 
Reserve created by section 309 of this title or to the honorary retired list in 
existence on the date of approval of this Act, shall, except while on active 
duty, be entitled to pay at the rate of 50 per centum of their active-duty rate 
of pay * * *, 


Section 6 of the act of February 21, 1946, 60 Stat. 27, originally 
provided that: 

When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall 
have been active commissioned service, he may at any time thereafter, upon his 
own application, in the discretion of the President, be placed upon the retired 
list on the first day of such month as the President may designate. 


Section 7 (a) of the above act, 60 Stat. 27, provided, in pertinent 


part, that: 

* * * Officers retired pursuant to the foregoing sections of this act shall 
receive retired pay at the rate of 24% per centum of the active-duty pay with 
longevity credit of the rank with which retired, multiplied by the number of 


years of service for which entitled to credit in the computation of their active- 
duty pay * ° *. 


On May 6, 1947, in our decision B-63359, we held that an officer who 
had been transferred to the Honorary Retired List of the Naval Re- 
serve under section 309 of the Naval Reserve Act of 1938 was not 
eligible for retirement under sectipn 6 of the act of February 21, 1946, 
since he already was in a retired status. To overcome the effect of 
that decision, there was enacted the act of April 14, 1949, 63 Stat. 47, 
47 U.S.C. 410b-1, expressly made effective February 21, 1946, reading, 
in pertinent part, as follows: 

That the term “Reserve components” as used in section 6 of the act approved 
February 21, 1946 (60 Stat. 27; 37 U. S. C. 410b), shall include officers on the 


honorary retired list of the Naval Reserve or Marine Corps Reserve established 
by section 309 of the Naval Reserve Act of 1938, as amended (34 U. S. C. 855h) 


ee, 
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One of the purposes of the act of April 14, 1949, as stated in House 
Report No. 265, to accompany S. 278, 81st Congress—which became 
that act—was that it would “enable the Department of the Navy to 
compute the retired pay of five other Reserve officers who served in 
World War II who had previously been placed on the honorary retired 
list with pay and who, under the provisions of Public Law 305, 79th 
Congress [the act of February 21, 1946, swpra] are considered to be 
eligible for increased retired pay because of increased active service.” 

Thus, by virtue of the act of April 14, 1949, an officer otherwise 
qualified for retirement under section 6 of the act of February 21, 1946, 
was eligible for such retirement and the benefits thereof even though 
he already had been placed on the Honorary Retired List of the Naval 
Reserve with pay. 

Sections 309 and 310 of the Naval Reserve Act of 1938 were super- 
seded effective January 1, 1953, by sections 413 (a) and 413 (b) of the 
Armed Forces Reserve Act of 1952, 66 Stat. 499, 50 U. S. C. 1052 (a) 
and 1052 (b), which provided that : 

(a) Members of the Naval Reserve and the Marine Corps Reserve who have 
performed a total of not less than thirty years’ active Federal service; or who 
have had not less than twenty years’ active Federal service, the last ten years 
of which shall have been performed during the eleven years immediately preced- 
ing their transfer to a retired Reserve; may he placed in a Retired Reserve upon 
their request. 

(b) Except while on active duty, personnel transferred to a Retired Reserve 


as provided by this section shall be entitled to pay at the rate of 50 per centum 
of their active-duty rate of pay. 


Section 213 (b) of the Armed Forces Reserve Act of 1952, 66 Stat. 
485,50 U.S. C. 933 (b), provided that: 

Any person who is on the honorary retired list of the Naval Reserve or the 
Marine Corps Reserve when this act takes effect shall be placed in the Retired 
Reserve of the appropriate Armed Force of the United States. 

We see no substantial difference between the provisions of sections 
413 (a) and 413 (b) of the Armed Forces Reserve Act of 1952 and the 
provisions of the Naval Reserve Act of 1938 which they superseded. 
Hence, we think that under the clear intent of the act of April 14, 1949, 
an officer already transferred to the Retired Reserve with pay was 
eligible for retirement under section 6 of the act of February 21, 1946, 
provided that he met the service requirements of that section. 

On March 1, 1954, Captain Ruch was not eligible for retirement 
under section 6 of the act of February 21, 1946, since he had not had 20 
years’ active naval service. He was eligible for transfer to the Retired 
Reserve with pay under sections 413 (a) and 413 (b) of the Armed 
Forces Reserve Act of 1952, since he had had 20 years’ active Federal 
service, and he was so transferred. 

Section 1 of the act of August 4, 1955, 69 Stat. 493, Public Law 231, 
84th Congress, 34 U. S.C. 410b, provides: 
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That section 6 of the Act entitled “An Act to authorize the President to retire 
certain officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and for other purposes,” approved February 21, 1946 (34 U. S. C., sec. 410b), is 
hereby amended by inserting immediately after “Navy, Marine Corps,” the fol- 
lowing: “Army, Air Force,”’. 

By virtue of this amendment, authorizing credit for Army service, 
Captain Ruch became eligible for retirement under section 6 of the 
act of February 21, 1946, although he already had been transferred to 
the Retired Reserve. 

The above section 6 provided that an officer eligible for retirement 
thereunder might “upon his own application, in the discretion of the 
President, be placed upon the retired list on the first day of such month 
as the President may designate.” 

The authority of the President under section 6 was delegated to the 
Secretary of Defense by section 1 (j) of Executive Order No. 10621, 
July 1, 1955, and was redelegated by the Secretary of Defense to the 
Secretary of the Navy on September 22, 1955, 20 F. R. 7314. Thus, 
when Captain Ruch applied on August 25, 1955, for retirement benefits 
under section 6 of the act of February 21, 1946, he was eligible for such 
benefits and entitled thereto upon approval of his application by the 
Secretary of Defense, if before September 22, 1955, or by the Secretary 
of the Navy there fter. 

Sections 6 and 7 (a) of the act of February 21, 1946, were repealed 
August 10, 1956 (70A Stat. 674), and were superseded by sections 6323 
and 6325, 19 United States Code, 70A Stat. 394. However, section 53 
of the act of August 10, 1956, 70A Stat. 641, provides that— 

The following laws [including sections 6 and 7 (a) of the act of February 21, 
1946] are repealed except with respect to rights and duties that matured, penal- 
ties that were incurred and proceedings that were begun, before the effective 
date of this act * * *. 

Proceedings were begun in the matter of Captain Ruch’s retirement 
under the act of February 21, 1946, as amended, when he made appli- 
cation for such retirement on August 25, 1955. Hence, the provisions 
of sections 6323 and 6325 of the new Title 10, United States Code, are 
not for consideration here. In that connection, it may be noted that 
section 49 (a) of the act of August 10, 1956, 70A Stat. 640, provides 
that “laws effective after March 31, 1955, that are inconsistent with 
this Act shall be considered as superseding it to the extent of the 
inconsistency.” 

Question (a) is answered by saying that Captain Ruch is eligible 
for the benefits of sections 6 and 7 (a) of the act of February 21, 1946. 

Amendatory acts are ordinarily prospective in their operation and 
will be so construed unless contrary legislative intent, either express 
or implied, is clearly shown. Peony Park v. O'Malley, 223-F. 2d 668; 
Strategical Demolition Torpedo Co. v. United States, 124 C. Cls. 492. 
The clear and explicit intention required in order that a statute be 
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retroactive is not present with respect to the act of August 4, 1955. 
Hence there is no basis for applying the provisions of that act prior to 
August 4, 1955. Accordingly, Captain Ruch became eligible for the 
benefits of retirement under section 6 of the act of February 21, 1946, 
on August 4, 1955. He applied for such benefits on August 25, 1955. 
Under the broad authority conferred by that section on the President, 
and delegated to the Secretary of the Navy, the Secretary, upon his 
approval of the application, will have discretion to direct the transfer 
of Captain Ruch to the retired list under the provisions of the act of 
February 21, 1946, as amended, effective for monetary benefits as of 
September 1, 1955, or as of the first day of any calendar month 
thereafter. 
Question (b) is answered accordingly. 


[B-134262] 


Housing—Urban Redevelopment—Interest on Capital Ad- 
vanced by Public Agencies—Decisions of Comptroller Gen- 
eral—Administrator’s Determinations As Final and Con- 
clusive 


Although a decision that the allowance of interest on capital advanced for urban 
redevelopment by local public agencies as an item in the gross project cost 
is not authorized either specifically or by necessary implication under Title I 
of the Housing Act of 1949, 42 U. S. C. 1450, such decision is not binding on the 
Administrator of the Housing and Home Finance Agency because his determina- 
tions are, by law, final and conclusive; however, if he determines that inclusion 
of interest as a project cost is necessary, without obtaining legislative authority, 
the General Accounting Office under the reporting responsibility provided by 
the Government Corporation Control Act, 31 U. 8S. C. 846, 851, would be required 
to bring the matter to the attention of the Congress. 


To the Administrator, Housing and Home Finance Agency, April 
7, 1958: 


Your letter of October 30, 1957, requests our views as to whether 
we would be required to object to the inclusion of so-called interest 
on money advanced by a local public body, as an allowable gross project 
cost, under the Urban Renewal Program authorized in Title I of the 
Housing Act of 1949, 63 Stat. 414, as amended, 42 U. S. C., Supp. 
IV, 1450, et seq. 

The situation involved is stated in your letter as follows: 


Where the one and only local public body with which a capital grant contract 
or a loan and capital grant contract is made by the Federal Government under 
Title I of the Housing Act of 1949, as amended, advances a certain amount of 
money from its general fund or its other local fund to the “Project Expenditures 
Account,” (established pursuant to the aforesaid contract) for expenditure by 
it for costs constituting a part of “Item 1 of Gross Project Cost” of the Title I 
Project, and the money so advanced does not represent money borrowed, at 
interest, by the local public body from outside sources for the Project, may the 
Administrator (or the URA Commissioner) include “Item 1 of Gross Project 
Cost,” for the purposes of making a loan and/or capital grant for the Project, 
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or determining either “Gross Project Cost” or “Net Project Cost,” any amount 
as so-called “interest” on the amount so advanced by the local public body. 

You point out that the funds made available by the local public body 
for its project expenditures may not be identifiable either as proceeds 
of borrowings by it directly for the project, or as borrowings which 
bear carrying charges; and that the source thereof may be its general 
municipal revenues or general municipal bond issues. It is pointed 
out further that, while the so-called interest would not represent an 
actual expenditure by the local public body in payment of a cost 
allowable as a gross project cost of its project, it would represent the 
carrying charges which would have been borne by the project if the 
local public body had borrowed the money to pay project costs rather 
than advance the money from its own funds. 

This method of financing, you say, denies to the local public body 
the use of its funds for other purposes, and consequently it is denied 
the interest earnings that it could derive if the funds were used for 
such other purposes. Thus, you suggest that the inclusion of so-called 
interest on such funds as a gross project cost would, to some extent, 
compensate the local public body for the interest which would actually 
have been earned if the funds had been used for purposes other than 
the project undertaking. 

The doubt in the matter is said to arise from a difference of opinion 
in your Agency as to the interpretation of item 1 of the term “gross 
project cost” contained in section 110 (e) of the Housing Act of 
1949, 63 Stat. 421, as amended, 42 U. S. C., Supp. IV, 1460 (e). Said 
section 110 (e) defines the term in pertinent part: 

“Gross project cost” shall comprise (1) the amount of the expendtures by the 
local public agency with respect to any and all undertakings necessary to carry 
out the project (including the payment of carrying charges, but not beyond 
the point where the project is completed) * * *. 
and section 110 (f),42 U.S. C. 1460 (f), defines the term “net project 
cost” as follows: 

“Net project cost” shall mean the difference between the gross project cost 
and the aggregate of (1) the total sales price of all land or other property 
sold, and (2) the total capital values (i) imputed on a basis approved by the 
Administrator, to all land or other property leased, and (ii) used as a basis for 
determining the amounts to be transferred to the project from other funds of the 


local public agency to compensate for any land retained by it for use in 
accordance with the redevelopment plan. 


Under Title I of the Housing Act of 1949, as amended, the Housing 
and Home Finance Agency is authorized to provide Federal aid, in 
the form of loans and capital grants, to local public agencies author- 
ized by State and local law to carry out slum clearance and urban 
renewal activities. The Federal capital grants may not exceed two- 
thirds of the aggregate of the net cost (deficit) of projects; the re- 
maining one-third thereof is required to be supplied by the local 
public agencies as local grants-in-aid by way of cash or noncash. 
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This matching grant formula is to be applied and given effect through 
use of the definitions of the terms quoted above. 

The quoted section 110 (e) (1), 42 U. S. C. 1460 (e) (1)—by its 
plain terms—makes expenditures by the local public agency that are 
necessary to the accomplishment of the project an eligible gross proj- 
ect cost for purposes of determining the extent or limit of Federal 
assistance in the furtherance of urban renewal activities. The paren- 
thetical statement “including the payment of carrying charges, but 
not beyond the point where the project is completed” emphasizes the 
congressional intent that such project expenditures properly may in- 
clude the payment of interest on account of borrowings that are neces- 
sary to carry out the project. 

The words “expenditure” and “payment” in their ordinary sense 
connote the discharge in money of a sum due in the course of business 
and imply the existence of a debt. See 23 Comp. Gen. 953. As used 
in said section 110 (e) (1) these words clearly contemplate that only 
the actual expenditures by the local public agency that are directly 
connected with and necessary to the carrying out of an approved 
project properly may be considered a cost allowable within the scope 
of the term “gross project cost.” 

There is nothing in Title I of the Housing Act of 1949, as amended, 
specificially requiring that, in determining approvable gross project 
costs under the urban renewal program participated in by the Fed- 
eral Government, there is to be included so-called or imputed interest 
costs on capital advanced by a local public agency from tax receipts 
and other nonborrowing sources even though interest is not actually 
paid; nor is such a construction required by necessary implication. 
To introduce this element as an allowable gross project cost would 
lead to confusion and uncertainties in determining the amount of the 
Government’s capital grants authorized under the law, and serve to 
increase the amount of such grants. 

Under the provisions of section 106 of the Housing Act of 1949, as 
amended, 42 U. S. C. Supp. IV, 1456 (3), your determinations relative 
to financial transactions including capital grants under the program 
are made final and conclusive upon all officers of the Government; 
and your letter recognizes that the section also limits our respon- 
sibility thereunder to that of making an annual audit of your accounts 
in accordance with the principles and procedures applicable to com- 
mercial transactions as provided by the Government Corporation Con- 
trol Act, as amended, 31 U.S. C. 846, 851, which requires that a report 
of the audit findings will be presented to the Congress. Consequently, 
while in our opinion we do not regard the statute as authorizing the 
inclusion of the so-called interest charge, we are not authorized to 
render a binding decision to you in this matter. 
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However, if you determine that the inclusion of so-called interest as 
a gross project cost under the facts outlined above is necessary in 
order to obviate financial inequities on the part of certain local public 
agencies, it is our view that the matter properly should be resolved 
by obtaining legislative authority therefor and that, without such 
authority, we would consider making appropriate comment thereon 
in an audit report to the Congress. 


[B-134679] 


Military Personnel—Subsistence—Per Diem—Intervening 
Temporary Duty—Temporary Duty Near Permanent Station 
Navy member who, pursuant to permanent change of station orders directing 
duty at Miramar, California, performed temporary duty at North Island, Cali- 
fornia, prior to joining the fighter squadron at Miramar is to be regarded as 
having continued ina travel status until arrival at the new permanent duty station 
and is entitled to per diem for the period of temporary duty, irrespective of 
considerations of proximity of the stations and living arrangements. 

Under paragraph 1150-10a of the Joint Travel Regulations which defines per- 
manent duty station, North Island, California, and Miramar, California, may be 
regarded as distinct localities for determination of travel status. 


To G. T. Moore, Department of the Navy, April 14, 1958: 


In your letter of August 19, 1957, forwarded here by the Acting 
Judge Advocate General, Department of the Navy, with letter dated 
December 16, 1957, you request decision whether payment properly 
may be made on an accompanying voucher in favor of Ensign William 
G. Bray, USNR, for per diem incident to temporary duty performed 
at the Naval Air Station, North Island, San Diego, California, during 
the period from June 29 to July 28, 1957. 

By orders of May 2, 1957, issued at the Naval Air Station, Corpus 
Christi, Texas, Ensign Bray was detached from duty at Beeville, 
Texas, and directed to proceed to the Naval Air Station, San Diego, 
California, for temporary duty involving operational and training 
flights awaiting arrival of Fighter Squadron 144 (VF 144) and for 
duty with that squadron upon its arrival when directed by the Com- 
mander, Air Force, U. S. Pacific Fleet. While not indicated in those 
orders, you state that Fighter Squadron 144 was home ported at the 
Naval Air Station, Miramar, California, and returned there. The 
officer reported at the Naval Air Station, San Diego (apparently lo- 
cated at North Island), on June 28, 1957, and performed temporary 
duty there—except for a period while performing temporary duty at 
E] Toro, California—until he was advised by endorsement of July 29 
that temporary duty was completed and that he was to carry out the 
remainder of the basic orders. IIe reported to Fighter Squadron 144 
at Miramar on July 29, 1957. 
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You state that the officer resided in the Bachelor Officers’ Quarters at 
North Island during the period in question and that upon the return 
of Fighter Squadron 144 to Miramar he moved to the Bachelor 
Officers’ Quartersat Miramar. Your question in the matter is whether 
he may be considered as away from his duty station for per diem 
purposes prior to reporting for duty at Miramar, since he was not 
residing within the limits of that station. 

Entitlement to per diem under the provisions of section 303 (a) of 
the Career Compensation Act of 1949, 63 Stat. 813, 37 U.S. C. 253 (a), 
is dependent upon members being in a travel status “away from their 
designated posts of duty.” Paragraph 3050-1 of the Joint Travel 
Regulations provides that members are entitled to travel and trans- 
portation allowances only while actually in a travel status and that 
members shall be deemed to be in a travel status while performing 
travel away from the permanent duty station on public business pur- 
suant to competent orders. Under paragraph 3050-3 of the regula- 
tions, a travel status for such purposes, commencing upon departure 
from the old station under change of station orders, continues until 
the arrival of the member at the new duty station. Consequently, the 
conclusion appears to be required that the member is entitled to other- 
wise authorized per diem for any directed period of temporary duty 
during the travel period performed on change of station orders prior 
to his actual arrival at his new duty station irrespective of considera- 
tions of proximity to the duty station, living arrangements, etc. 

Paragraph 1150-10a of the Joint Travel Regulations defines a per- 
manent duty station to be the post of duty or official station to which 
a member is assigned or attached, the limits of which will be the 
corporate limits of the city or town in which the member is stationed 
or, if not stationed in an incorporated city or town, the reservation, 
station, or established area, or subdivision thereof. It has been rec- 
ognized, in view of those provisions, that North Island and Miramar 
are distinct localities for. purposes of determining travel status ques- 
tions. B-128830, September 5, 1956. While the language of the 
orders of May 2, 1957, implied that the assignment with Fighter 
Squadron 144 would be at the Naval Air Station at San Diego, it will 
be assumed, in view of your representations, that the orders were 
intended to and did direct a duty assignment at Miramar with inter- 
vening temporary duty at North Island and that it was so understood 
by Ensign Bray. Under such circumstances, it may be considered 
that his travel status under the orders of May 2, 1957, did not end 
until he reported at Miramar on July 29, 1957, and consequently that 
he remained in a travel status while at North Island in the performance 
of the temporary duty assigned there. Accordingly, payment of the 
voucher, returned herewith, is authorized, 
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[B-135115] 


Civilian Personnel—Employees of Nonappropriated Fund 
Activities—Transfer to Civil Service Positions 


Since employees of the Army and Air Force Motion Picture Service—a nonap- 
propriated fund activity—are not subject to the Civil Service Act, the Civil Service 
Retirement Act, the Classification Act of 1949, or the Annual and Sick Leave Act 
of 1951, they are not entitled upon subsequent employment in a department or 
agency in the Executive branch to such Federal employee rights and privileges 
as the highest previous salary rate rule, service credit for annual leave accrual 
purposes, and transfer of sick leave. 


To the Chairman, United States Civil Service Commission, April 14, 
1958: 


On February 3, 1958, you requested our decision whether the salary 
rate earned by an employee in the Army and Air Force Motion Picture 
Service may be used as a “highest previous rate” upon his subsequent 
employment in a department or agency subject to the Classification 
Act of 1949, 5 U. S. C. 1071 note, and the effect of such service upon 
the accrual and crediting of leave upon his employment in the 
department or agency. 

The act of June 19, 1952, 66 Stat. 1388, 5 U. S. C. 150k, 150k-1, 
providesas follows: 


Civilian employees, compensated from nonappropriated funds, of the Army and 
Air Force Exchange Service, Army and Air Force Motion Picture Service, Navy 
Ship’s Stores Ashore, Navy exchanges, Marine Corps exchanges, Coast Guard 
exchanges, and other instrumentalities of the United States under the jurisdic- 
tion of the Armed Forces conducted for the comfort, pleasure, contentment, and 
mental and physical improvement of personnel of the Armed Forces, shall not 
be held and considered as employees of the United States for the purpose of any 
laws administered by the Civil Service Commission or the provisions of the Fed- 
eral Employees’ Compensation Act, as amended: Provided, That the status of 
these nonappropriated fund activities as Federal instrumentalities shall not be 
effected. * * * 

The nonappropriated fund instrumentalities described in section 150k of this 
title shall provide their civilian employees, by insurance or otherwise, with com- 
pensation for death or disability incurred in the course of employment. In the 
case of employees employed in the continental United States (except Alaska), 
compensation shal) be not less than that provided by the laws of the State (or 
the District of Columbia) in which the employing activity of any such instru- 
mentality is located. In the case of employees employed outside the continental 
limits of the United States and in Alaska, compensation shall be not less than 
that provided in sections 907-909 of Title 33, except that in the case of such 
employees who are not citizens of the United States, compensation shall be in 
accordance with regulations to be prescribed by the Secretary of the Army, Navy, 
Air Force, or Treasury, as the case may be. This section shall take effect sixty 
days after June 19,1952. * * * 


The House of Representatives Report No. 1995 (82d Congress, 2d 
session) states on page 2 that: 


This legislation was introduced at the request of the Department of Defense. 
It is the purpose of this legislation to clarify, with respect to laws governing the 
employment, removal, classification, pay, retirement, leave, and disability and 
death compensations of Federal officers and employees, the position of certain 
personnel who are not compensated from funds appropriated by Congress, but 
who are employed by the Department of Defense in the Army and Air Force 
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Exchanges Service, Army and Air Force Motion Picture Service, Navy exchanges, 
Navy ship’s stores ashore, Marine Corps exchanges, Coast Guard exchanges, and 
other such instrumentalities of the United States. 

This question has arisen as a result of a decision of the Supreme Court of the 
United States in the case of Standard Oil Company v. Johnson (316 U. S. 481) 
which held that an Army exchange (the predecessor to Army and Air Force 
Exchange Service) is an integral part of the War Department and as such 
entitled to all of the immunities thereof with respect to exemptions from certain 
laws. While this decision did not specifically relate to the question of the status 
of employees of these exchange activities, a doubt has been raised as to whether 
or not the various civil-service laws and regulations administered by the Civil 
Service Commission are applicable to civilian exchange employees. In the past 
they have not been considered Federal employees for such purposes. However, 
to avoid any legal complications in the future with respect to the status of these 
employees, it is the view of the committee that this action be taken to clarify 
the status of these employees. 

This bill merely restates the present understanding of the Department of De- 
fense with respect to the status of these employees and assures that their present 
benefits provided through private insurance for workmen’s compensation and 
employers’ liability will be continued. 


On page 8 of the report the Department of Defense in letter dated 
October 15, 1951, quotes paragraph 20a of AR 60-10/AFR 147-7 as 
indicating the status of exchange employees. Paragraph 20a reads 
as follows: 

So far as practicable, exchanges will be staffed with civilian employees. Such 

employees will be paid from nonappropriated funds and are subject to personnel 
policies and procedures prescribed by the A.and A. F. E.S8. They are not within 
the scope of, nor in their appointment, removal, discharge, service, or conditions 
of employment subject to the Civil Service Act, Classification Act, Civil Service 
Retirement Act, or those provisions of law applicable to the appointment, dis- 
charge, tenure, or conditions of employment of civilian officers and employees of 
the United States. 
The Department of Defense letter also states that the end sought to 
be accomplished by this proposed legislation is to clarify the status of 
employees of nonappropriated fund instrumentalities of the Depart- 
ment of Defense by removing the doubts which were raised after the 
decision of the Supreme Court in Standard Oil Company v. Johnson, 
316 U. S. 481, which doubts were never recognized or given practical 
effect by the administrative agencies charged with the responsibility 
for dealing with these personnel. Consequently, the Department said 
that this legislation will in no way take away any rights which these 
employees presently have, nor will it confer upon these employees any 
rights, against either the Department of Defense or the United States 
Government, which the employees do not presently have. 

Your specific questions are stated, as follows: 

1. Is employment with the Army and Air Force Motion Picture Service em- 
ployment in a department or agency in the executive branch of the Government, 
so that (a) the salary rate may be used as a “highest previous rate” under sec- 
tions 24.102 (j) and 25.103 (b) (1) of the Federal Employees’ Pay Regulations 
and (b) it would not constitute a “break in service” under section 30.702 of the 
Uniform Annual and Sick Leave Regulations? 

2. Is employment with that Service properly creditable as service for the pur- 
pose of establishing the rate of annual leave accrual when the employee is later 
appointed to a position subject to the Annual and Sick Leave Act of 1951? 


3. If sick leave is earned and credited during employment with the Service, 
and the employee is employed in a position subject to the Annual and Sick Leave 
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Act of 1951 immediately after separation from the Service, is such sick leave 
transferrable under section 205 (e) of the Act? 

You say that the employees of the Army and Air Force Motion Picture 
Service are not subject to the Civil Service Act, 5 U.S. C. 632, and are 
not covered by the Civil Service Retirement Act, 5 U. S. C. 691, or 
given service credit for retirement purposes, because those acts are 
definitely administered by the Commission. You assume also that 
the Classification Act would be within the language “administered by 
the Civil Service Commission,” as used in the 1952 act, and that if the 
Army and Air Force Motion Picture Service uses General Schedule 
grades and rates it merely follows the schedules of the Classification 
Act voluntarily. Your view also is that the Annual and Sick Leave 
Act of 1951, 5 U.S. C. 2061 note, is inapplicable since the Commission 
issues the regulations governing administration of that act, although 
it does not actually “administer” the act. 

We agree with you that employees of the Army and Air Force Mo- 
tion Picture Service are not subject to the Civil Service Act, and the 
Retirement Act, as those acts are administered by the Civil Service 
Commission. Also, our view is that such employees do not come 
within the purview of the Classification Act or the Annual and Sick 
Leave Act of 1951. While their employment by such Service may be 
Federal service for certain purposes, the language of the 1952 act 
specifically excludes them from being “held and considered as em- 
ployees of the United States for the purpose of any laws administered 
by the Civil Service Commission.” This, in effect, places these em- 
ployees in the same category as employees of private business concern- 
ing Jaws administered by the Commission. All of the rights and priv- 
iteges concerned in the questions presented by you arise by virtue of 
Jaws administered by the Commission either directly or through regu- 
Jations issued by the Commission. 

Therefore, since our view is that employees of the Army and Air 
Force Motion Picture Service do not come within the purview of the 
Civil Service Act, the Retirement Act, the Classification Act, or the 
Annual and Sick Leave Act of 1951, they are not entitled to any of 
the rights or privileges presented in your questions. Consequently, 
the questions are answered in the negative. 


[B-135278] 


Civilian Personnel — Compensation—Overtime—Standby 
Time—Saved Pay 


The savings provision in section 208 (b) of the act of September 1, 1954, 5 U. S. C. 
926 note, for employees working a regular 72-hour tour of duty, involving 
substantial standby time, is applicable to those employees who are performing 
such duty on the date the administrative agency places into effect the regu- 
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lations to implement section 208; therefore, Navy firefighters who, after being 
given the benefit of the savings provision on the effective date of administrative 
regulations, were promoted and assigned to a 48-hour tour of duty with no 
standby duty and subsequently were placed on a 72-hour tour of duty involving 
standby duty, which resulted in a decrease in compensation, are not entitled to 
have the savings provision applied again. 

To the Chairman, United States Civil Service Commission, April 


14, 1958: 


On February 17, 1958, you requested our decision concerning the 
application of the saved rate compensation provisions of section 208 
(b) of the act of September 1, 1954 (Public Law 763), 68 Stat. 1111, 
5 U.S. C. 926 note, to five Navy firefighters whose basic rate of com- 
pensation was changed from an hourly overtime payment to a pay- 
ment based upon the “additional annual compensation” provisions 
of section 208, 5 U.S. C. 926. 

Section 208 (b) reads as follows: 

Nothing contained in this section shall be construed to decrease the existing 
aggregate rate of compensation of any present employee, but when the position 
of such employee becomes vacant any subsequent appointee thereto shall receive 
premium compensation provided for such position in accordance with this 
section. 

In our decision of April, 4, 1955, B-121881, to the former Chair- 
man of the Civil Service Commission, we said that while section 208 
of Public Law 763 became effective as law at the beginning of the 
first pay period which began more than 60 days after the date of its 
enactment, it is not self-executing. It became operative on its effec- 
tive dates only as to the affected employees of those departments 
and agencies whose heads, with the approval of the Civil Service 
Commission, had at that time taken the necessary admitfistrative 
action to implement its provisions. 

The record shows that effective with the beginning of the first 
pay period after October, 31, 1954, the provisions of section 208 
were made applicable to all Navy firefighter positions the incumbents 
of which were required to remain at their stations during longer than 
ordinary periods of duty, a substantial part of which consisted in 
remaining in a standby status. At that time all Navy firefighters 
in that category either had their existing aggregate rates of compen- 
sation saved under section 208 (b) or became entitled to additional 
annual rates of compensation under section 208 (a), 5 U. S. C. 926. 

The five Navy firefighters referred to in your letter were working 
a regular 72-hour tour of duty as structural fire fighters (GS-4) 
involving substantial standby time on November 7, 1954, the date 
the provisions of section 208 were placed into effect and we understand 
that their existing aggregate rates of compensation were saved by 
section 208 (b) at that time. On May 5, 1956, these structural fire- 
fighters were promoted to crash firefighters (GS-5) and assigned 
a 48-hour tour of duty (40 hours basic and 8 hours overtime pay per 
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week). On September 8, 1957, they were again placed on a regular 
72-hour tour of duty involving substantial standby time, and their 
compensation was computed upon an additional annual rate basis 
under section 208 (a) which resulted in a decrease in their aggregate 
annual compensation. Your question is whether the saved compen- 
sation provisions of section 208 (b) should have been applied to the 
compensation of these employees incident to the change on September 
8, 1957. 

In that regard your letter shows that some reliance was placed upon 
the views expressed in our letter of April 4, 1955, B-121881, to your 
predecessor, concerning the definition of the term “present employee.” 
In the next to the last paragraph of that letter we said— 


Accordingly, it is recommended that consideration be given to modifying the 

language of proposed section 25.274 so that the term “present employee” in 
substance would be defined as an employee on the rolls of a department or 
agency immediately prior to the date on which the provisions of section 208 of 
the statute are, by administrative action, made applicable to him. 
While the discussion in our referred-to letter of April 4, 1955, related 
exclusively to employees in positions requiring them regularly to 
remain at or within the confines of their stations during longer than 
ordinary periods of duty, a substantial part of which consisted of 
remaining in a standby status rather than performing work, the 
above-quoted paragraph would more clearly have expressed our view 
had language to that effect been inserted between the words “employee” 
and “on” in the third line of the paragraph. Thus, it has been and 
is our view that any employee working an ordinary tour of duty 
whose agency adopts the system provided by section 401 (1) of the 
amendment to the Federal Employees Pay Act of 1945, 5 U.S. C. 
926 (1), and who at that time is assigned to a position of the nature 
contemplated by section 208 (a), may be compensated only at an 
additional annual rate in lieu of other forms of premium pay pro- 
vided in Public Law 763. It is only these employees who are work- 
ing longer than usual tours of duty within the confines of their sta- 
tions, a substantial part of which consists of remaining in a standby 
status, at the time of the adoption by the agency of the additional 
annual rate pay system, who are eligible for the saving benefits of 
section 208 (b). Thus, the employees here considered who worked 
a 48-hour week with no standby duty would not appear to be entitled 
to the benefits of the saving section. 

Conference Report No. 2665, 83d Congress, on H. R. 2263 (which 
ultimately became Public Law 763), at page 23, discusses the appli- 
cability of section 208 (b) to firefighters. We believe that the dis- 
cussion in the report lends support to our view. Therefore, our 
answer to your question must be in the negative. 
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[B-135444] 


Contracts—Awards—Small Business Concerns—Conclu- 
siveness of Certifications of Competency 

Small business competency certifications which are made conclusive on procure- 
ment officers of the Government by section 213 of the Small Business Act of 
1953, 15 U. S. C. 642, are final only with respect to the capacity or credit of 
the bidder and are not controlling where a bidder is determined not to be 
qualified for other reasons, such as lack of integrity; consistent record of 
default under prior contracts; not a manufacturer or dealer; debarment under 
the Walsh-Healey or Davis-Bacon Acts. 

To the Chairman, Military Operations Subcommittee, Committee 


on Government Operations, House of Representatives, April 14, 
1958: 


Further reference is made to your letter of March 6, 1958, concern- 
ing the authority of the Small Business Administration to determine 
bidder qualifications in relation to other procurement statutes, such 
as the Walsh-Healey Public Contracts Act, 41 U.S. C. 35, the Armed 
Services Procurement Act, 10 U. S. C. 2305, the Federal Property 
and Administrative Services Act, 41 U.S. C. 253. 

Specifically, you refer to the statutory authority of the Small Busi- 
ness Administration to certify to Government procurement officers 
with respect to the competency, as to “capacity and credit,” of a small- 
business concern to perform a specific Government contract, as pro- 
vided in section 212 (d) of the Small Business Act, 67 Stat. 238, 
15 U. S. C. 641 (d), and to section 213 of the act, 15 U. S. C. 642, 
which makes the Administration’s certification of a bidder’s com- 
petency “conclusive” upon the procurement officers of the Govern- 
ment. You request our opinion as to whether this latter statutory 
provision has the effect of superseding or overriding determinations 
by Government procurement officers pursuant to the statutory re- 
quirements for bidder and contractor qualifications. 

While both the Armed Services Procurement Act, 10 U. S. C. 2305, 
and the Federal Property and Administrative Services Act, 41 
U. S. C. 253, require that awards of Government contracts be made 
to “responsible” bidders, neither act defines the word “responsible.” 
However, insofar as the military establishment is concerned, the re- 
quirements for eligibility of a prospective Government contractor are 
set forth in the Armed Services Procurement Regulation, as follows: 
ASPR 1-201.9 Sources of Supplies. 


(a) Sources of Supplies shall include only (i) manufacturers, (ii) construc- 
tion contractors, and (iii) regular dealers in the supplies to be procured. A 
“regular dealer” shall be deemed to be any one of the following: 

(1) a person or firm who owns, operates, or maintains a store, warehouse, 
or other establishment in which the materials, supplies, articles, or equipment 
of the general character described by the specifications and required under 


the contract are bought, kept in stock, and sold to the public in the usual course 
of business. 
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ASPR 1-307 Responsible Prospective Contractor. 

Prior to the award of any contract for supplies or services the Contracting 
Officer shall determine that the prospective contractor is responsible. * * * A 
responsible contractor is one which meets all of the requirements set forth 
below: 

(a) is a manufacturer, construction contractor, or regular dealer, if the con- 
tract or order calls for supplies ; 

(b) has adequate financial resources, or ability to secure such resources; 

(c) has the necessary experience, organization, and technical qualifica- 
tions * * * to perform the proposed contract ; 

(d) is able to comply with the required delivery or performance schedule 
(taking into consideration all existing business commitments) ; 

(e) has a satisfactory record of performance, integrity, judgment, and skills. 


The criteria for determining the eligibility of a proposed con- 
tractor with the General Services Administration are set forth in 
section 209.23, Manual GS 5, Volume GS 5-1, Purchase Operations, 
as follows: 

Determining the Responsibility of Bidders. The contracting officer shall de- 
termine, prior to award of contract, whether the bidder qualifies as a respon- 
sible bidder with respect to the contract being considered. * * * 

a. Criteria for Determining if a Bidder is Responsible. 

1. In determining whether the bidder is a “responsible bidder,” the contracting 
officer must consider whether the bidder satisfies all of the following 
requirements: 

(a) Has adequate financial resources to complete the proposed contract ; 

(b) Has the necessary experience, organization, technical qualifications, 
and facilities to perform the contemplated contract ; and 

(c) Is otherwise qualified and eligible under applicable law and 
regulations, 

2. The contracting officer also shall consider other pertinent factors such as 
reputation, indicated lack of integrity, or failure to fulfill previous contractual 
obligations of a similar or comparable nature * * *. 

In that connection, we consistently have held that the question of 
the qualifications of a proposed contractor primarily is for determina- 
tion by the administrative officers concerned, and such determination 
will not be questioned by us in the absence of a clear showing of bad 
faith or lack of a reasonable basis therefor. 37 Comp. Gen. 430; 36 
id. 42. Also, we have held—as have the courts—that the word “re- 
sponsible” imports something more than pecuniary ability, and in the 
selection of the lowest responsible bidder public officers are required 
to consider not only the financial resources of the bidder but also his 
integrity, fitness, capacity and ability to perform. See 34 Comp. 
Gen. 86; 30 id. 235; 28 id. 662 ; 26 id. 676. 

The Walsh-Healey Public Contracts Act of June 30, 1936, 49 Stat. 
2036, 41 U. S. C. 35, requires that there be incorporated into Govern- 
ment contracts exceeding $10,000 in amount a stipulation that the 
contractor either is the “manufacturer” of or a “regular dealer” in 
the articles of sale. In his “Rulings and Interpretations No. 3 
(Walsh-Healey Public Contracts Act),” issued April 30, 1953, the 
Secretary of Labor caused to be promulgated the following rule: 

d Ss 5 

Sec. 29 (a). The responsibility of determining whether or not a bidder is 

qualified as a manufacturer or as a regular dealer under the Public Contracts 


Act rests in the first instance with the contracting agency. However, any 
decision which the contracting officer might make is subject to review by the 
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Department of Labor which is charged with the administration of the Act. * * * 
[Italics supplied. ] 


Also, the Walsh-Healey Act provides in section 3 (41 U.S. C. 37) 
for the debarment from Government contracts of persons or firms 
found by the Secretary of Labor to have breached any of the agree- 
ments or representations required by the act. Moreover, under sec- 
tion 3 of the Davis-Bacon Act (40 U. S. C. 276a-2 (a)), persons or 
firms found by the Comptroller General of the United States to have 
disregarded their obligations to employees and subcontractors like- 
wise are debarred from Government contracts. 

Since by its terms section 213 of the Small Business Act, 15 U.S. C. 
642, makes conclusive the Administration’s certification of a small 
business concern as competent with respect to “capacity and credit,” 
we think such provision must be construed as controlling only insofar 
as it conflicts with a determination by a procurement officer as to the 
“capacity or credit” of a bidder. However, if a bidder is found not 
to be qualified for other reasons, as for example lack of integrity or 
a consistent record of default under prior contracts; or if he is found 
not to be a “manufacturer” or “regular dealer,” or is debarred from 
Government contracts under the statutes above cited, in our view the 
certificate of competency, being limited by statute to “capacity and 
credit,” would not be determinative of the award to be made. 


[B-135614] 


Contracts—Awards—Small Business Concerns—Limita- 
tions 

The issuance of an administrative regulation which would preclude small busi- 
ness contractors under set-aside procurements from subcontracting with large 
business firms would be in consonance with the spirit and intent of the statutes 
affecting small business participation in Government contracts. 

To the Chairman, Military Operations Subcommittee, Committee 


on Government Operations, House of Representatives, April 14, 
1958: 


Further reference is made to your letter of March 20, 1958, request- 
ing our advice as to whether the Small Business Administration and 
the Department of the Air Force had authority to limit subcontracting 
by asmall business firm to a big business firm under a set-aside procure- 
ment. In that connection, you refer to our decision B-123388, dated 
May 12, 1955, reported at 34 Comp. Gen. 595, and request to be advised 
whether said decision would preclude the promulgation of administra- 
tive regulations to limit such subcontracting by a small business firm. 

The decision in 34 Comp. Gen. 595, addressed to a protesting bidder, 
held that neither the Walsh-Healey Public Contracts Act, 41 U.S. C, 
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35, nor the Armed Services Procurement Act, 10 U. S. C. 2305, pre- 
cluded the award of a contract to a firm which contemplated subcon- 
tracting. However, the decision did not imply that the cited statutes 
precluded reasonable administrative qualifications upon subcontract- 
ing. In fact, we have recognized the authority of a procurement 
agency to impose reasonable limitations upon the right of a contractor 
to subcontract all or portions of the work. See generally 37 Comp. 
Gen. 196. 

We can find no language either in the Armed Forces Procurement 
Act, as codified in 10 U. S. C. 2305, or in the Small Business Act, 
15 U.S. C. 631 note, which reasonably could be regarded as effectively 
precluding the promulgation of a regulation such as referred to in your 
letter. In fact, the issuance of such a limiting regulation would seem 
to be in furtherance of both the spirit and intent of the statutes affecting 
small business participation in Government contracting. Such au- 
thority is exemplified by regulations contained in ASPR-1-706.5 (c), 
1-706.6 (c), 1-707, 7-104.14, and 13 CFR 103.3 (b) (3) which provide 
generally for subcontracting to small business under set-aside procure- 
ments and contracts over $5,000. 

Also, your attention is invited to the enclosed copy of our decision 
B-131078, February 26, 1958, 37 Comp. Gen. 544, to the effect that a 
procurement agency could require by contract provision that no portion 
of the work under a contract could be sublet, except subject to the 
determination and approval by the contracting officer of a proposed 
subcontractor’s qualifications to perform the work in a capable and 
reasonable manner. 


[B-134574] 


Contracts—Awards—Small Business Concerns—Certifica- 
tions—Ineligibility Prior to Revocation 


Objection to a small business set-aside contract which was awarded on the basis 
of a small business certificate, which was not revoked until some time later for 
the reason that prior to the award the parent corporation of the contractor 
had acquired an additional subsidiary, would serve no useful purpose after 
the time for placing orders under the contract has expired. 

The acceptance by a procurement agency of a small business certificate which is 
valid at the time a set-aside :ward is made and is based on information which 
is correct at the time requested is required by law and regulation (15 U. S. C. 
642 (b) and section 1-703 of the Armed Services Procurement Regulation.) 


To the Union Oil Company of California, April 15, 1958: 


Further reference is made to your letter of December 2, 1957, and 
accompanying memorandum, relative to your protest against the 
award of contract No. ASP-18345, dated September 13, 1957, to the 
Wilshire Oil Company of California, a subsidiary of Malco Refineries, 
Inc., under invitation for bids No. 57-148, issued by the Military 
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Petroleum Supply Agency on June 14, 1957, and publicly opened on 
July 16, 1957. 

The invitation provided for a partial set-aside for small business of 
4,000,000 barrels of JP-4 jet fuel out of a total requirement of 39,600,- 
000 barrels. Award was made to Wilshire of 20,000,000 gallons under 
Item 270a, which constituted the entire quantity of that item set aside 
for small business. While not involved here, Wilshire also was 
awarded 30,000,000 gallons of the non-set-aside portion of Item 270a 
and your company received an aggregate award of 22,260,000 gallons 
under the same item. 

The substance of your protest is that Wilshire was not a small busi- 
ness firm at the time it received the award of the set-aside portion of 
Item 270a, and hence was not eligible to receive that award. 

The record establishes that prior to the date of Wilshire’s bid, the 
Small Business Administration had certified, on June 24, 1957, the 
status of Malco Refineries, Inc., Wilshire’s parent corporation, as a 
small business concern for the purpose of making bids and proposals 
for various petroleum products, including those involved in the sub- 
ject procurement. This certificate was made effective until December 
31, 1957, unless sooner revoked by the Small Business Administration, 
and was in force and effect at the time the set-aside portion of Item 
270a was awarded to Wilshire. Thereafter, on October 21, 1957, the 
Small Business Administration notified Malco that because of its 
acquisition of an additional subsidiary in April 1957, neither Malco 
nor its subsidiaries could be classified as small business, and that its 
certificate of June 24, 1957, was revoked as of October 21, 1957. 

While the record indicates that the Malco group was not in fact 
small business at the time the set-aside award was made to Wilshire, 
we are of the view that since the time for placing orders under the 
contract has now expired, no useful purpose would be served by any 
action which could now be taken. 

Furthermore, the procurement agency was required by law and 
regulation (see 15 U. S. C. 642 (b) and section 1-703 of the Armed 
Services Procurement Regulation) to accept the small business cer- 
tificate issued to Malco and in force at the time of award, and the 
certificate was based upon information received from Malco which 
was correct at the time it was requested. 

However, since the issuance of such certificates for fixed periods of 
time, without an affirmative requirement of prompt disclosure of any 
change in the status of the business involved, may result in abuses 
of the intent of the law, we are suggesting to the Small Business Ad- 
ministration that consideration be given to modification of its pro- 
cedures to avoid or minimize the possibility of such undesirable 
results. 
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[B-135620] 


Military Personnel—Savings Deposits—Interest—Discharge 
and Reenlistment—Redeposit 


Savings deposits which are not withdrawn at the expiration of each three-year 
enlistment period by enlisted members of the uniformed services whose en- 
listments are for periods longer than three years may continue to accrue inter- 
est to the extent authorized by regulation. 

The long established rule that interest does not accrue on the savings deposits 
of an enlisted member of the uniformed services after the date of discharge is 
for application under 10 U. 8S. C. 1085 (c), even though the member reenlists 
immediately ; accordingly, if the member wishes to have the deposit continue to 
draw interest after discharge and immediate reenlistment or after retirement 
and immediate recall to active duty, the principal and interest must be rede- 
posited in which event both principal and accrued interest will draw interest. 
Under 10 U. S. C. 1035, which permits the deposit of savings by an enlisted mem- 
ber of the uniformed services and authorizes payment of the deposits and inter- 
est upon discharge, a regulation to permit the compounding of interest as of the 
date of the expiration of each three-year period in the case of enlistments for 
longer periods would not be proper. 


To the Secretary of Defense, April 15, 1958: 


Reference is made to letter of March 24, 1958, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on certain 
questions set forth and discussed in Committee Action No. 205 of the 
Military Pay and ‘ance Committee epartment o efense. 
Military Pay and Allowance Committee, Department of Defense 
ry” ° 
The questions are as follows: 

1. May interest continue to accrue on savings, that were deposited by enlisted 
members, in accordance with Title 10, United States Code, section 1035, which 
are not withdrawn and redeposited upon occurrence of the following: 

a. Expiration of each 3-year period of an enlistment greater than 3 years? 

b. Discharge and immediate reenlistment (without a break in service) ? 

e. Retirement and immediate recall to active duty (without a break in service) ? 

2. If the answer to question 1, or any part thereof, is in the atlirmative, may 
the service regulations be changed to provide that such interest be compounded 
as of the date following the date of expiration of each 3-year period of an en- 
listment greater than 3 years; discharge and immediate reenlistment; or retire- 
ment and immediate recall to active duty, as the case may be? 

Section 1035, 10 U. S. C. (codified from the act of July 15, 1954, 
68 Stat. 485), permits the depesit of savings by an enlisted member of 
the Army, Navy, Air Force or Marine Corps, with any branch, office 
or officer of his armed force designated by the Secretary concerned; 
authorizes the payment of interest at the rate of 4 percent a year on the 
amounts deposited for six months or more, and provides that: 

(c) Payments of deposits from the respective funds named in subsection (a), 
and interest thereon, may be made only to the member upon disc harge, or at 
such time before his discharge as may be prescribed by the Secretary concerned, 
or to the member's heirs or legal representative. 

Under the foregoing provisions of law, interest on .amounts de- 
posited for 6 months or more prior to discharge may ‘be paid upon dis- 
charge or at such time before discharge as thay be specified in regu- 
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lations issued by the Secretary concerned. Paragraph 22-65, Army 
Regulations 37-104, December 2, 1957, provides, in part, as follows: 
oS ’ ’ ’ ’ ? 


22-65. Repayment Upon Evrpiration of 8-Year Period of an Enlistment Greater 
Than 3 Years 


a. Request Submitted on Third Anniversary. Deposits, with accrued interest, 
are authorized to be repaid upon expiration of each 3-year period of any enlist- 
ment greater than 3 years. A member should submit a written request to the 
finance and accounting officer at the expiration of the third anniversary of such 
enlistment requesting repayment of deposits plus interest. The finance and 
accounting officer will attach this request to SF 1049 when repayment is made 
as evidence of the disposition of the money due the depositor. 

b. Request Submitted Subsequent to Third Anniversary. If a member did not 

submit a written request on the third anniversary, payment will not be pre- 
cluded if the request is submitted subsequent to the third anniversary of his 
current enlistment. The repayment, however, will include only such amounts on 
deposit at the expiration of the 3-year period and interest accrued thereon 
through the date of repayment. * * * 
Paragraph 11011d, Air Force Manual 173-20, authorizes repayment of 
deposits with accrued interest any time after the expiration of each 
3-year period of an enlistment greater than 3 years. It is understood 
that the Navy and the Marine Corps do not authorize repayment of 
deposits upon the expiration of a 3-year period of an enlistment 
greater than 3 years. The foregoing regulations of the Army and 
the Air Force relating to repayment of deposits with interest prior 
to discharge appear to be within the scope of 10 U.S. C. 1035 (c) and 
question la is answered in the affirmative to the extent that payment 
of interest is authorized under such regulations. 

It long has been held that interest does not accrue upon an enlisted 
man’s deposits after the date of his discharge. 8 Comp. Dec. 739, 
31 Comp. Gen. 178. Notwithstanding such rulings, current regula- 
tions contained in paragraph 22-3) (5), Army Regulations 37-104, 
December 2, 1957, state that interest on deposits will continue to 
accrue, when repayment is not effected, upon discharge and immediate 
reenlistment or upon retirement and immediate recall to active duty. 
It is reported that such regulations, and similar regulations con- 
tained in Change 2, Army Regulations 35-1550, October 24, 1955, were 
promulgated in the belief that the cited decisions were based primarily 
on the service regulations in effect at the time those decisions were 
rendered. While those decisions refer to such regulations, the regu- 
lations merely reflected the provision of law there quoted which au- 
thorized payments of interest on deposits to a soldier “on [or prior to] 
his final discharge.” See section 1306 of the Revised Statutes, as 
amended, 10 U. S. C. 907 (1952 Ed.). To the same effect, was the 
act of July 15, 1954, which authorized payment of interest to an 
enlisted member “upon [or, under certain conditions, prior to] final 
discharge.” The omission of the word “final” before the word “dis- 
charge” in the language used in 10 U.S. C. 1035 (c), which provides 
that payments of deposits and interest thereon “may be made only 
to the member upon discharge or at such time before his discharge 
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as may be prescribed by the Secretary concerned,” was not intended as 
effecting any change in the law. See section 49 (a) of the act of 
August 10, 1956, 70A Stat. 640. 

It appearing that there has been no substantial change in the ap- 
plicable provisions of law, there appears to be no basis for ques- 
tioning the rule which has been followed by the accounting officers 
of the Government for more than 70 years. It is clear that an enlisted 
member is entitled to payment of his deposits and accrued interest 
at the time of his discharge, even though he reenlists immediately. 
If he wishes to have that money continue to draw interest, it must 
be redeposited, in which event both principal and the accrued interest 
so redeposited will draw interest. The withdrawal and redeposit 
may be accomplished in one transaction on the request of the member 
concerned as provided in paragraph 22-63, Army Regulations 37-104. 
See also, paragraph 22-460 of such regulations. 

Questions 1b and 1c are answered in the negative. 

Concerning the matter of compound interest, we find nothing in 
the language contained in 10 U.S. C. 1035 relating to the payment of 
interest which would permit a change in the regulations to provide 
that interest be compounded as of the date following the date of 
expiration of each 3-year period of an enlistment greater than 3 years. 
Question 2 is answered accordingly. As indicated by the answers 
to questions 1b and 1c, interest would be compounded after discharge 
and immediate reenlistment, or after retirement and immediate recall 
to active duty, only in the event that the accrued interest payable 
at the time of discharge or retirement is redeposited. If deposits 
withdrawn with accrued interest at the expiration of each 3-year 
period of an enlistment greater than 3 years under paragraph 22-65, 
Army Regulations 37-104, are redeposited under paragraph 22-46 
of such regulations, the total amount of the redeposit involved, includ- 
ing the accrued interest, would earn interest until its withdrawal again 
is authorized. 


[B-122179J 


Military Personnel—Per Diem—Field Duty—Amendatory 
Orders 


On the basis of a showing that an administrative error was made in designating 
duty in connection with “Operation Deepfreeze” on the Antarctic Continent as 
maneuvers, field exercises or other similar activities as contemplated by para- 
graph 4250-3 of the Joint Travel Regulations and that the amendatory orders 
were issued on a re-evaluation of the actual facts which indicates that the 
duty relates to the International Geophysical Year and includes research, ex- 
ploration, construction and maintenance, per diem payments may be made, 37 
Comp. Gen. 126, modified. 

Temporary duty orders which designate a particular type of duty as maneuver- 
field exercise or other similar activity within the purview of paragraphs 4201-6 
and 4250-3 of the Joint Travel Regulations which preclude payment of per 
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diem will be given effect in the audit of accounts and settlements of claims on 
the basis of such designation for the reason that the order issuing authority 
should be well acquainted with the conditions under which the duty will be 
performed. 


To the Secretary of the Navy, April 17, 1958: 


Reference is made to letter of March 6, 1958, from the Assistant 
Secretary of the Navy (Material), requesting reconsideration of our 
decision to you dated August 22, 1957, 37 Comp. Gen. 126, removal of 
all audit exceptions based on that decision, and approval of all other- 
wise proper payments of per diem allowances for temporary duty on 
the Antarctic Continent for the entire period of such duty performed 
under the orders enclosed, as modified, and other similar orders. 

The orders here involved are similar to those considered in our 
decision of August 22, 1957, in that the original orders included a 
provision that the ordered temporary duty was considered to be field 
duty and that provision later was deleted by memorandum endorse- 
ment dated November 5, 1956, from COMAIRLANT, the authority 
which directed the issuance of the original orders. It was assumed 
by us that the original determination by the Commander Air Force, 
U.S. Atlantic Fleet, that duty on the Antarctic Continent was field 
duty, was based on the consideration of the actual facts involved. The 
memorandum endorsement of November 5, 1956, contained no infor- 
mation which indicated that such determination was incorrect and 
the endorsement appeared to be based on considerations other than 
the actual facts involved. On the showing made, it was felt that the 
matter was too doubtful to warrant the conclusion that the memo- 
randum endorsement constituted a proper amendment to the original 
orders and you were advised that payment on the submitted voucher, 
which involved the period prior to November 5, 1956, was not author- 
ized. The copy of the audit exception enclosed with the Assistant 
Secretary's letter of March 6, 1958, involved the period November 5, 
1956, to January 20, 1957. 

In letter of June 27, 1957—considered in our decision of August 22, 
1957—the Assistant Secretary of the Navy (Financial Management) 
expressed the view that the duty performed in Antarctica was not 
similar to the type of duty mentioned in paragraph 4250-38 of the Joint 
Travel Regulations. It is now strongly asserted that you do not 
consider Operation Deepfreeze as coming within the purview of such 
regulations, it being stated that the duty is performed at military 
installations of a permanent nature and that since Operation Deep- 
freeze is a project of a contemplated duration of several years in 
connection with the International Geophysical Year and includes 
assignments relating to research, exploration, construction and main- 
tenance, it cannot be conceived as constituting the maneuver-field 
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exercise or other “similar activities” type of duty contemplated by 
paragraph 4250-3 of the Joint Travel Regulations. It is stated 
further that the field duty designation in the orders involved was an 
error on the part of the Commander Air Force, U. S. Atlantic Fleet, 
apparently being based on misinformation concerning the conditions 
of the installation and nature of the assignments on the Antarctic 
Continent, and that the modification was issued on reevaluation of the 
actual facts involved. 

It has been our policy to give effect to provisions in orders designat- 
ing a particular duty as of a type covered by paragraphs 4201-6 and 
4250-3 of the Joint Travel Regulations because of the probability that 
the order issuing authority is well acquainted with the conditions 
under which it is expected that the duty will be performed, and we 
will continue to audit payments and consider claims on that basis. 
Since it now appears, however, that the original orders in these cases 
were in error and that the reference in such orders to field duty was 
deleted for that reason, otherwise proper payments of per diem may 
be made administratively for periods prior to the issuance of the 
amendatory orders and exceptions issued against payments made on 
and after the effective date of such amendatory orders will be removed. 
24 Comp. Gen. 439. The decison of August 22, 1957, is modified 
accordingly. 


[B-134636] 
Contracts—Mistakes—Price Adjustment—To Next Low Bid 


Under a contract which was awarded, without knowledge of a patent ambiguity 
in the payments terms, on the basis of total price less prompt payment discount, 
although the contractor intended the price to be net and has substantiated the 
intended net price, payment after delivery is limited to the reasonable value of 
the material not to exceed the next lowest correct bid, and the contractor, after 
proving that a discount was not intended, may not recover the discount upon 
the Government’s failure to make prempt payment 


To the International Harvester Company, April 17, 1958: 


Reference is made to letters dated March 11 and April 8, 1958, from 
your Credit and Collection Department, requesting a refund of your 
erroneously offered prompt payment discount on the ground that pay- 
ment was not made by the Government within the discount period 
stated in your bid submitted in response to invitation No. DA-15- 
056-577-254. 

In response to invitation No. DA-15-056-57-254, soliciting bids for 
furnishing Oliver Super 55 or equal tractors to Fort Campbell, Ken- 
tucky, you submitted a bid with patently ambiguous payment terms in 
that in Standard Form 33 you offered a unit price of $1,966.44 less a 
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prompt payment discount of “21 percent, 30 calendar days” whereas in 
the cover letter accompanying the Standard Form you stated, “Terms 
will be net cash thirty (80) days from first of month succeeding month 
of shipment.” The contracting officer did not notice the conflict in the 
terms of payment and he considered your bid to be $1,966.44 less 21 
percent, or $1,553.49 net. When the discount was taken into consid- 
eration, your bid was lower than the five other bids received, which 
ranged from $1,568.50 to $2,643.48, and it was in line with the Govern- 
ment’s estimate of $1,500. Accordingly, on June 27, 1957, the con- 
tracting oflicer made an award to you for two tractors in the total 
amount of $3,932.88 less 21 percent discount, 30 calendar days. 

After you delivered the tractors and were tendered payment for 
them in the total amount of $3,932.88 less the 21 percent discount, you 
alleged an error in bid, explained how the error occurred, submitted 
a photostatic copy of your worksheet as evidence that your intended 
unit price was $1,966.44 net, and requested relief. The Department 
of the Army submitted the matter to our Office for our consideration. 
By decision to the Secretary of the Army, B-134636, dated January 10, 
1958, we held that you had sufficiently established that your intended 
unit price was $1,966.44 net, but we limited relief to $1,568.50, the next 
low bid. 

Now, in your letter dated March 11, 1958, you state: 

We frankly admit the error in showing the incorrect amount of discount on 
invitation to bid form No. 33, but wish to point out that payment for the tractors 
was not made within the 30 calendar days which would permit the allowance 
of the cash discount. 

As a general rule, when a unilateral error is alleged after award, the 
contract is presumed in law to express the understanding of the parties. 
However, when the party not in error should have suspected or had 
reason to know of the existence of the error, rescission of the contract 
isallowed. Moffett, Hodgkins & Clarke Co. v. City of Rochester, 178 
U.S. 373; C. N. Monroe Manufacturing Co. v. United States, 143 F. 
Supp. 449, and cases cited therein; 5 Williston on Contracts 1578; 3 
Corbin on Contracts 610, 614; 52 A. L. R. 2d 802; and zd. footnote 9. 
If when the contract is rescinded, the intended goods have been deliv- 
ered, restitution is made on the basis of the reasonable value of the 
full performance, limited to the next lowest correct bid. C.N. Monroe 
Manufacturing Co. v. United States, supra; Shepard v. United States, 
95 C. Cls. 407; 26 Comp. Dec. 286; 2 Comp. Gen. 503; 17 id. 841; and 
36 id. 585. The rationale for limiting relief to the next lowest correct 
bid is that the contracting officer is bound by mandatory provisions 
of law, 10 U. S. C. 2305 (b), to make the award to the lowest respon- 
sible bidder and, therefore, has no authority to bind the Government 
to other than the lowest correct bid price received. 
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A situation similar to the immediate matter is Shepard v. United 
States, supra. In that case, the contractor, intending to submit to the 
Government a bid of $3.75 per ton to supply 300 tons of coal, submitted 
erroneously a patently ambiguous bid in that in one place in his bid 
he offered a price of $3.75 per ton and in another place in the same 
bid offered a price of $2.75 per ton. The contracting officer did not 
notice the $3.75 price and when he awarded the contract he intended 
the $2.75 price to apply. After 150 tons of coal had been delivered, 
the contractor discovered the error, claimed he was entitled to the 
$3.75 rate, and completed delivery of the rest of the coal. The Gov- 
ernment paid the contractor at the rate of $2.75 per ton and the con- 
tractor sued for the difference between the $2.75 and $3.75 rate. The 
Court of Claims held: 

The misunderstanding here was due to carelessness on both sides, as a result 

of which the minds of the parties did not meet on the vital subject of price. But 
the defendant [Government] received the coal, and is, under the circumstances 
here shown, bound to pay for the benefit it has thus received. A ready measure 
of that benefit is available, since the lowest unambiguous bid for the same con- 
tract was to furnish coal at $3.50 per ton. 
The court disregarded the intention of the contracting officer and, in 
the face of the contractor’s proved intended bid price, allowed him to 
recover no more than the difference between the amount paid after 
delivery of the goods and the amount of the next lowest bid. Simi- 
larly, in the immediate matter, there was no “meeting of the minds” 
on the subject of price and the intention of the contracting officer to 
provide for a discount if payment is made within 30 calendar days 
is disregarded and payment is limited to the amount of the next lowest 
bid. 

Assuming that the Government failed to make payment within 30 
calendar days, then under the terms of the awarded contract you would 
be entitled to recover $1,966.44, an amount greater than the next low 
bid. However, you have alleged and proved that you never intended 
to offer a prompt payment discount, that it was offered in error and 
that you intended to quote a price of $1,966.44 net. Since you never 
intended to be paid under the terms of the prompt payment discount, 
in effect, it is as if those terms never existed and you cannot now elect 
to be paid on that basis. To allow you to prove that you did not intend 
a prompt payment discount and then to permit you to recover the 
discount for the Government’s failure to make prompt payment would 
be inconsistent. You proved that your intended price was $1,966.44 
net and ordinarily you would have been allowed that amount, but for 
the rule that correction beyond the next low bid is unauthorized. 

Accordingly, we affirm our decision of January 10, 1958, to the 
Secretary of the Army. 
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[B-135104] 


Requirements Contracts—Amounts—lIndefinite—Contrac- 
tor'’s Liability 

Under a contract which provides that the stated quantities are only estimates 
and are not to be considered as a guaranty of the exact number of items to be 
furnished, the Government has a right to require less than the estimates and the 
contractor assumes the risk of variations from the estimate so that the fact that 
a requirements contract has become unprofitable due to a sharp reduction in the 
quantities needed does not justify a price adjustment, in the absence of evidence 
that the estimates were based on other than the best information available. 
Although a contractor's claim for a price adjustment due to a sharp reduction in 
the requirements of the Government under a requirements contract which provides 
that the stated quantities are only estimates may not be considered under the 
meritorious claims act of April 10, 1928, 31 U. S. C. 236, until the contract is 
completed, a claim for loss at that time when the Government has received no 


more than it was entitled to does not contain any elements of equity to justify 
reporting it to Congress under 31 U. 8. C. 236. 


To Ira Gelber, April 17, 1958: 


Reference is made to your letter dated January 23, 1958, with enclo- 
sures, requesting reformation of contract No. DA-09-200-AIII-2061 
for furnishing meals to pre-inductees, inductees, accepted applicants, 
and enlistees at the United States Army Recruiting Main Station, 
Montgomery, Alabama, during the period July 1, 1957, through June 
30, 1958, by adjusting the unit prices stipulated in the contract to pro- 
vide for higher prices when the Government does not require the 
number of ineals estimated in the contract. 

The face sheet of the contract states : 


SERVICES, MEALS, * * * for the period 1 July 1957 through 30 June 1958. * * * 


Estimated 
NN ian tc i ei acl taias aaa eames 25, 000 
IN sani sce nersins is tliat dis ala inn ec ita tntealicenialiai tt 28, 000 
aii oh haat amis igh eens laa eli clad delat as cnlonalicahindlle 27, 000 


The special conditions, insofar as pertinent, provide: 


8. ESTIMATED REQUIREMENTS: 
Estimated number of meals per day to be served, Mondays through Fridays: 


NUON iain cassis tact RG Ni ia acon ae ih ina eect 70 
NED cal acaba ails Pesan fe sete sn acacia aaa alate kee cabanas 95 
SIO ss cin iis es Dn cr Spi pcan Ss dc dg pinnae i 105 

Nore: Estimated number of meals to be furnished on Saturdays: 
II. Cocainccesic hicn Main sista adinaennsaiminacbiaaabs ealaiincilal sh dulnigtiahanineiaueialbatienitile 17 
ND cscs cece canst tect seni ic lnc enemies 5 


(Foregoing is an estimate only, and the Government cannot be obligated to 
use the above estimated services. The Government will advise the contractor 
each day, at the earliest time possible of the estimated number of meals to be 
served the following day.) 

- + * . * * + 


10. VARIATIONS: 


The quantities of the various articles listed are based upon the best informa- 
tion obtainable and represent the estimated and not the actual amounts for 
which services may be required during the period stated in this contract. The 
fact that specific quantities cannot be determined and given in this contract will 
not relieve the Government of its obligation to order from the Contractor 
all of the services, which, in the Judgment of the Contracting Oflicer, may be 
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needed and shall not in any case relieve the Contractor of his obligation to 
fill all orders for services which he may be required to furnish during the con- 
tract period. Services for the estimated quantities which are not ordered 
for a delivery prior to expiration of the period specified will be automatically 
canceled. 

Beginning with August 1957, there was a sharp reduction in in- 
duction and enlistment activities with a resultant decrease in the 
number of meals required to be served at the United States Army 
Recruiting Main Station. The meals served numbered less than the 
meals estimated in the contract. You contend that as a result of 
these circumstances you have been operating at a deficit since Sep- 
tember 1957 and you request that the contract be adjusted to provide 
for payment on a sliding scale retroactive to October 1, 1957. 

The language of the contract indicates that the stated quantities 
are estimates only and are not to be considered exact figures or guar- 
anty of the exact number of meals that are to be required. The Gov- 
ernment is only obligated to order its actual requirements. Clearly, 
then, under the specific terms of the contract, the Government, depend- 
ing upon its own needs, has a right to require less than the estimated 
number of meals and the contractor assumes the risk that the Gov- 
ernment’s requirements will approach or exceed the estimate. 

Historically, induction and enlistment activities have been variable. 
Therefore, when the contract was made, it was reasonably foreseeable 
to the contractor that the Government's needs might either exceed or 
fall short of the contract estimate. 

“Requirements” contracts are valid contracts. 1 Corbin on Con- 
tracts 156; 1 Williston on Contracts 104.1; and 2 Williston on Sales 
464. In Brawley v. United States, 96 U.S. 168, a case similar to the 
instant matter, the contract entered into by the claimant with the 
Government called for the delivery of S80 cords of wood “more or less, 
as shall be determined to be necessary, by the post commander, for 
the regular supply, in accordance with army regulations, of the troops 
and employees of the garrison of said post, for the fiseal year be- 
ginning July 1, 1871.” Four days after the contract was signed, the 
post commander notified the claimant that only 40 cords of wood 
would be required, and during the fiscal year the post did not require 
any more. The court, in holding that the Government was not liable 
for any more wood than it required and was delivered to it, said: 

* * * The contract was not for the delivery for any particular lot, or any par- 
ticular quantity, * * * and the quantity designated, * * * to be regarded 
merely as an estimate of what the officer making the contract at the time 
supposed might be required. Jd. at 173. 

* * * the variation from the quantity named will depend upon his [buyer's] 
discretion and requirements, so long as he acts in good faith. Jd. at 172. 
And further, the court said it could not “alter or modify the plain 


language which they [the contracting parties] have used.” Jd. at 
174. 


468020 O-58—46 
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When during the term of a “requirements” contract, the buyer’s 
actual requirements taper off, diminish or altogether cease because 
of a change in needs, no promise to continue to have requirements 
will be read into the contract, nor will the situation be treated as 
a breach of contract, since the buyer did not agree to purchase any 
specific quantity, but only his requirements. See /n re United Cigar 
Stores Co., 8 F. Supp. 248, 244-245. Also,-to similar effect is Royal 
Paper Box Co. v. E. R. Apt Shoe Co., 195 N. E. 96, 98, wherein the 
court, citing the Brawley case, supra, said: 

* * * If business conditions * * * resulted in reducing the defendant’s 
[buyer’s] requirements for the balance of the year far below the approximate 
estimate that is the misfortune of the plaintiff [seller] and any loss to it is a 
consequence of the kind of agreement into which it entered. 

Officers of the Government have no authority to amend or to modify 
existing contracts unless a compensating benefit or consideration re- 
sults to the United States. See J. J. Preis & Co. v. United States, 58 
C. Cls. 81, 87, and Vuleanite Cement Co. v. United States, 74 C. Cls. 
692, 705. While it is regretted that you are losing money in the per- 
formance of the contract, considerations of sympathy for the misfor- 
tune of a contractor do not authorize an exception to applicable legal 
principles. 

With regard to your request for a reformation of the contract to 
provide for an increase in prices, there is no legal justification for 
such action here. Reformation of a written instrument must be pred- 
icated upon the mutual mistake of the parties, as where the contract 
reduced to writing does not reflect the actual intention of the parties 
and it is established clearly what the contract actually was or would 
have been but for the mistake. See 20 Comp. Gen. 533, 537, and 30 
id, 220, 221. However, in the present matter, there can be no doubt 
that the awarded contract was the intended agreement of the parties. 

There has been suggested your possible entitlement to relief under 
the act of April 10, 1928, 45 Stat. 413, 31 U.S. C. 236, which provides— 

That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment of 
the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he shall 


submit the same to the Congress by a special report containing the material 
facts and his recommendation thereon. 


While that act authorizes our Office to report to the Congress for 
its consideration certain claims filed in the General Accounting Office, 
the provisions of the act may be invoked only when it is determined 
definitely that the claim “contains such elements of legal liability or 
equity as to be deserving of the consideration of the Congress.” Tech- 
nically you would not have a claim within the purview of the act until 
after the contract was completed, since until that time the extent of the 
amount of your demand would be uncertain. Nevertheless, even if at 
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that time the performance of the contract had resulted in a loss instead 
of a profit, that would not be a justifiable excuse or extenuating cir- 
cumstance that would warrant our referring the matter to the Congress 
as an equitable claim. 9 Comp. Gen. 378. Here the Government is 
receiving no more than it is entitled to receive under the contract, as 
all the services performed and furnished are within the “four corners” 
of the contract. Therefore, your claim could not be said to contain 
such elements of equity as to justify submission of it to the Congress 
pursuant to the act of April 10, 1928. 

Under the circumstances, and since there is no indication in the 
record before us that the number of meals estimated was based on 
other than the best information available at the time of contracting, 
as represented in the contract, we are compelled to conclude that you 
are required to continue to perform your obligations under your 
contract at the prices provided therein. 


[B-114876] 


Corporations—Saint Lawrence Seaway Development Corpo- 
ration—Contingent Liabilities—Report Requirements 


Although claims for price adjustment due to changed conditions encountered In 
construction received by the Corps of Engineers as construction agent for the 
Saint Lawrence Seaway Development Corporation are not obligations for 
reporting pursuant to section 1311 of the Supplemental Appropriation Act, 1955, 
31 U. S. C. 200, they do represent possible liabilities which should be reported 
as contingent liabilities in the statements of financial condition of public enter- 
prise fund accounts. 

The important criterion for determination of when a contingent liability should 
be recognized for reporting as a footnote in the statements of financial condition 
of public enterprise fund accounts is the existence of past circumstances or 
actions which may result in a liability in the future rather than the form or 
manner of presentation of a claim; therefore, a claim for price adjustment under 
the changed conditions clause of construction contracts which requires claims to 
be in writing would require recognition as a contingent liability upon receipt 
of the claim by the contracting agent and recognition would not be dependent 
upon an appeal or on the filing of a suit in court. 

The liability of the Saint Lawrence Seaway Development Corporation for claims 
which might be submitted to the Court of Claims is too hypothetical in nature to 
be determined ; however, it is believed that Judgements should be recorded as a 
cost in the Corporation’s accounts and disclosed in its financial statements 
regardless of whether the judgement is paid from corporate or noncorporate 
funds so that there is full disclosure of the cost of construction of the seaway. 


To the Administrator, Saint Lawrence Seaway Development Cor- 


poration, April 18, 1958: 


Your letter of February 18, 1958, quotes the following sentences 
from the second paragraph of our report to the Chairmen of the 
Committees on Appropriations of the Senate and the House of Repre- 
sentatives, B-114876, February 14, 1958, covering our examination of 
the Saint Lawrence Seaway Development Corporation’s report under 
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section 1311 of the Supplemental Appropriation Act, 1955, 68 Stat. 
800, 830, 31 U.S. C. 200, and requests our decision on certain questions. 

Our review disclosed that the Corporation did not report significant contingent 
liabilities, totaling $6,053,290, representing certain contract claims received from 
contractors employed in construction of the Seaway by the Corps of Engineers, 
Department of the Army—the Corporation’s designated construction agent—for 
alleged damages under the terms of their contracts. With this exception, it is our 
opinion that the Corporation’s report presents fairly the status of the funds 
under its control as of June 30, 1957, in conformance with the provisions of 
the applicable law and regulations. 

You state that the Corporation recognizes the necessity of reserving 
administratively amounts to cover contingent liabilities and that com- 
ments should be made in financial reports as to the status of claims, 
and that overall financial statements should possibly carry footnotes 
for full disclosure, but the Corporation does not believe that the claims 
in question should be recorded and reported as obligations. We are in 
complete agreement with that principle. We agree that the claims 
in question should not be recorded and reported as obligations and 
we see nothing in our report which even implies that the claims repre- 
sent obligations. You apparently concede that the claims, totaling 
$6,053,290, do represent contingent liabilities even though they were 
not disclosed in the Corporation’s section 1311 report. 

Our regulations under section 1311 of the Supplemental Appropria- 
tion Act, 1955 (7 GAO 2540), which were issued with the concur- 
rence of the Director of the Bureau of the Budget, provide in 7 GAO 
2540.10 that reports on public enterprise funds are to be submitted in 
the form of statements of financial condition. Eight items are listed 
in 7 GAO 2540.40 as items to be reported in footnotes to the state- 
ments of financial condition if appropriate. Item 8 requires the agen- 
cies to list “all other significant contingent liabilities of the fund 
which are necessary for full disclosure.” [Italics supplied.] The first 
three of the eight items to be reported as footnotes relate to borrowing 
authority and unexpended balances of feeder accounts. These items 
do not relate to obligations or contingent liabilities. As stated in 7 
GAO 2540.40, items (4) through (7) must include only those amounts 
that are valid obligations as defined in section 1311. By elimination, 
item (8) therefore relates to amounts that do not constitute obliga- 
tions under section 1311. These were to be reported as contingent 
liabilities for purposes of full disclosure. 

Pursuant to 7 GAO 2540.40, the statements of financial condition 
are to be prepared in accordance with the concepts of Treasury Circu- 
lar No. 966, dated January 30; 1956, which defines contingent 
liabilities as “possible liabilities or losses, whether of determinable or 
indeterminable amounts, which may arise from past circumstances or 
actions which may result in an effective liability in the future and 
require consequent use of funds without corresponding benefit to the 
Government.” Examples are given which include such items as liabili- 
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ties arising from pending lawsuits or possibility of litigation. The 
claims referred to in our report, the status of which is set forth below, 
evidence the existence of such contingent liabilities. 

Your letter states that the claims were made by certain contractors 
under the “Changed Conditions” clause of some of the excavation 
contracts and are based on allegations that the material actually ex- 
cavated was harder, denser, and more difficult to excavate than could 
have been anticipated from the plans and specifications, and other 
available information. The two principal claims received by the 
construction agent of the Corporation (the Corps of Engineers) were 
made under the “Changed Conditions” article in contracts DA-30- 
023-eng-329 and DA-30-023-eng-352. The Report of Contract 
Claims shows that these claims were in the amounts of $600,000 and 
$5,413,402, respectively. The claim under contract DA-30-023-eng- 
329 was made September 30, 1955. The contracting officer denied the 
contractor's claim by formal decision on October 5, 1955. Appeal was 
duly taken by the contractor on November 1, 1955. Following the 
exchanges of correspondence on procedure, the contractor furnished to 
the contracting officer a statement of specific factors upon which his 
claim was based. As provided by the terms of the contract, the 
appeal record was forwarded and was received by the Corps of 

“ngineers’ Claims and Appeals Board on November 15, 1956. 
Formal hearings were held before the Board beginning July 30, 1957, 
and as of October 22, 1957, no decision had been made with respect to 
the claim. The claim under contract DA-30-023-eng-352 was made 
by the contractor on July 16, 1956, and was under review by the con- 
tracting officer at the time of our audit. To aid in determining the 
justification of the contractor’s contentions in requesting an equitable 
adjustment under the contract, an extensive soils testing program of 
special investigations was initiated by the contracting officer on 
October 23, 1956. 

It thus seems clear that these claims should have been disclosed in 
the section 1311 report as contingent liabilities as required by the 
regulations referred to above. The failure of the Corporation’s sec- 
tion 1311 report to so disclose significant contingent liabilities in excess 
of $6,000,000 necessitated the inclusion in our report of the factual 
statements quoted in your letter and also quoted above. The ques- 
tions presented in your letter are considered below in the order 
presented. 

1. Should the pending claims referred to in the second paragraph of your 
letter to the Chairman of the Appropriations Committees be recorded as 
obligations against the Corporation’s funds and reported to the Congress under 
section 1811 (b) of Public Law 6638, 83d Congress? 

As stated above, these claims did not constitute obligations under 
section 1311 at the time we made our report and were properly not 
recorded or reported as obligations. 
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2. On the basis of what document or event should contingent liabilities be 
recognized for reporting as footnotes to financial statements as distinguished 
from obligations, such as (a) when the claim is first learned of by the contracting 
officer, but before a formal claim has been received; (b) when a statement of 
the claim is received by the contracting officer; (c) when it is appealed to the 
Claims and Appeals Board of the Corps of Engineers; or (d) when it is filed 
with the Courts for action? 

This question requires consideration of whether contingent liabili- 
ties should be recognized on any other basis than a formal claim. As 
indicated by the cited definition, the important criterion is the exist- 
ence of past circumstances or actions that may result in a lability in 
the future. For example, a major disaster resulting in loss of life or 
property damage could give rise to possible liabilities which should be 
recognized by disclosure of the event even though liability had not 
been determined or claims have not as yet been filed. A reasonable 
expectation that claims would follow would require the disclosure. 

Regarding the excavation contracts, there is always a possibility 
that the material may prove to be harder, denser, and more difficult 
to excavate than could have been anticipated from the plans and 
specifications or from other available information. This possibility 
alone does not constitute a contingent liability requiring recognition in 
a financial statement or its footnotes. But circumstances may arise 
in connection with the contracts for construction of the seaway that 
would require disclosure before any claims had been made because of 
their possible impact on the Corporation’s financial condition. No 
hard and fast rule can be laid down as to the circumstances that would 
require disclosure. Judgment would have to be exercised with respect 
to the possible financial implications. 

As far as we have been able to determine, all contracts in connection 
with the construction of the seaway include Standard Form 23A, “Gen- 
eral Provisions” respecting “Changes” and “Changed Conditions.” 
Claims under these provisions are required to be in writing but specific 
form is not required. The receipt of such a claim would, of course, 
require recognition of any contingent liability which may be involved. 
But, as indicated above, the possibility of liability or loss is the impor- 
tant consideration rather than the form or manner of presentation of 
aclaim. Certainly, recognition of a contingent liability would not be 
dependent on an appeal to the Claims and Appeals Beard of the Corps 
of Engineers or the filing of a suit in court. 

3. What liability does the Seaway Corporation have, if any, or what obliga- 
tion is there against the Corporation’s funds, if any, on claims submitted, or to 


be submitted, to the Court of Claims, since the payment of claims by that Court 
is from appropriated funds authorized for that purpose? 


The question is predicated on the assumption that any judgment 
rendered by the Court of Claims in favor of claimants under contracts 
with the Corps of Engineers acting as construction agent for the Saint 
Lawrence Seaway Development Corporation will be paid from appro- 
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priated funds authorized for that purpose rather than from funds of 
the Corporation. Whether such a judgment would be paid from funds 
of the Corporation or from other appropriated funds might depend 
upon several factors including the possibility that the judgment might 
be against the Corporation individually or against both the United 
States and the Corporation, or that the Congress might direct payment 
from the funds of the Corporation. 

In view thereof and since these claims have not been submitted to 
the Court of Claims and reduced to judgments, an authoritative deci- 
sion on your question 3, which is hypothetical in nature, would not be 
appropriate or proper at this time under the provisions of section 8 
of the act of July 31, 1894, 28 Stat. 208, as amended, 31 U. S. C. 74. 
See 36 Comp. Gen. 762; 34 id. 158; 29 id. 216; and 21 id. 83. We may 
state, however, that it is our view that judgments of this nature should, 
at least ultimately, be paid from funds of the Corporation. 25 Comp. 
Gen. 685. In fact, if any judgments of this nature are rendered which 
are required to be paid from noncorporate funds, we will consider 
recommending to the Congress the enactment of appropriate legisla- 
tion in the matter. We also believe that the amount of such a judg- 
ment should be recorded as a cost in the Corporation’s accounts and 
disclosed in its financial statements regardless of whether the judg- 
ment is paid from corporate or noncorporate funds. This would pro- 
vide for full disclosure of the cost of construction of the seaway in the 
Corporation’s accounts and financial statements. We believe that sub- 
sections 12 (b) (4) and 12 (b) (5) of Public Law 358, 83d Congress, 
68 Stat. 92, 97, 33 U.S. C. 988 (b) (4) and 988 (b) (5), contemplate 
recovery of these costs through tolls regardless of whether they are 
paid from corporate or noncorporate funds. 


[B-132027] 


Civilian Personnel—Jury Duty—Nonworkdays—Fee Re- 
tention 

Full-time as well as part-time employees who are compensated under the Fed- 
eral Employees Pay Act of 1945, 5 U. S. C. 901, and who perform jury service on 
nonworkdays are entitled to retain the fees received for such service. Decisions 
indicating a contrary conclusion are modified. 

To the Director, Administrative Office of the United States Courts, 
April 18, 1958: 

On April 7, 1958, the Assistant Director asked us whether the 
settlement action taken by our Claims Division in the case of Mr. 
Edward Canovas, Claim No. Z1-837-977, a per annum employee of 
the Treasury Department, directing allowance to him of fees for jury 
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service rendered by him in the District Court, San Juan, Puerto Rico, 
on nonworkdays for which he is not compensated by the United States, 
represents a departure from some of our earlier decisions referred to 
in his letter. 

In 26 Comp. Gen. 888, we ruled that a per annum employee of the 
Government who rendered jury service in a State court on a non- 
workday, for which he received no compensation from the Govern- 
ment, was entitled to receive and retain the jury fees paid to him for 
his service on such days. 

Again in our decision of November 6, 1956, B-129423, 36 Comp. 
Gen. 378, to the Director, Selective Service System, a copy of which 
is enclosed, we ruled regarding certain part-time employees, with regu- 
larly scheduled tours of duty, that where an employee’s hours of jury 
service do not conflict with his hours of employment with the Selective 
Service System, he might properly receive and retain the usual fees 
for jury service. In the Canovas case to which the Assistant Director 
refers, the principle implicit in our decision B-129423 was applied to 
nonworkdays of full-time employees, compensated under the Federal 
Employees Pay Act of 1945, as amended, 5 U.S. C. 901. 

Therefore, we have no objection to your circularizing the Federal 
Courts to that effect. 


[13-1327ss] 
Sales—Bids—AIll or None—Ambiguity Allegation 


A condition in an invitation for the sale of six lots of surplus property that the 
items were to be sold on an all or none basis and that award will not be made 
on any ene item without an acceptable bid also being made on all remaining 
items requires concurrence with the administrative explanation that award on 
an aggregate basis was intended, notwithstanding that the invitation did not 
require an overall price, and, although the invitation could have been clearer, 
it is not so ainbiguous as to require cancellation of an award to the highest 
aggregate bidder made in good faith some 2 months prior to the protest. 


To Myles H. Knowles, April 21, 1958: 


By letters of August 1 and August 7, 1957, the latter with an en- 
closure and later supplement thereto, you protested, on behalf of Erin 
Metals Corporation, the award of a contract for the sale of surplus 
aircraft carcasses to another bidder pursuant to invitation for bids 
No. 04-607-s-57-20, issued by the contracting officer at Norton Air 
Force Base, San Bernardino, California, on February 21, 1957. 

The invitation, as amended by addendum No. 2, issued March 14, 
1957, provided for the sale of six lots of the residue of reclaimed air- 
craft. A “Special Note to Bidders” appearing at the bottom of page 
14 of the invitation, as amended by paragraph Ic of addendum No. 2, 
stated : 
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Items numbered 1 through 6 are to be sold on an all or none basis. Award 
will not be made on any one item without an acceptable bid also being made on 
all remaining items. 


Bids submitted in response to the invitation were opened on April 
9, 1957, and contract No. AF 04(607)s-1121 was awarded to the highest 
aggregate bidder, Aircraft Associates and Manufacturing Company, 
on July 17, 1957. Your protest is based on the contention that, pur- 
suant to the invitation for bids, award should have been made to the 
highest bidder on each item rather than to the highest single bidder 
in the aggregate. You point out that multiple awards would have 
resulted in an increased price to the Government in excess of $40,000. 

The report received from the Department of the Air Force on the 
matter states that it was the intention of the Air Force to award a 
single contract to the overall highest responsible bidder—and the 
provision of the “Special Note to Bidders” was considered to so advise 
prospective bidders—for the following reasons: 


Under the “Provisions of Sale” the contractor was required to erect or locate 
a privately owned or controlled aluminum sweating furnace on the premises 
of Davis-Monthan Air Force Base within the designated area for the purpose 
of sweating property so purchased into pig or ingot form. The cost of a suitable 
sweating furnace for this purpose is conservatively estimated to be $25,000. 
Had bids. been solicited on other than an “all or none” basis, prospective 
contractors would have had to consider such cost in connection with each 
aircraft lot, thereby in all probability reducing bid prices considerably. In 
this connection we feel it would be highly unlikely and unreasonable to suppose 
that bidders numbers 5 and 6 would have accepted or anticipated an award 
on only the single items on which they were the high bidders. 

The smelting site available at Davis-Monthan Air Force Base for use by 
contractors in sweating surplus aircraft into pig and ingot form will accom- 
modate only two contractors simultaneously. Since one contractor is presently 
operating on that site under a former contract and will not complete his opera- 
tions for a substantial period of time, the present site would accommodate only 
one contractor with respect to the property awarded under the subject Invi- 
tation for Bids. To have permitted awards to more than one contractor would 
have, therefore, necessitated either the rotation of contractors on the one 
presently available facility or the establishment of additional smelting sites. 
This situation made the making of multiple awards even more undesirable. 
Since the establishment and removal of each contractor’s facility would take 
a substantial amount of time, the delay caused by rotating contractors on the 
smelting site would have increased the time required for the disposal of 
the surplus aircraft. Because the storage space for these aircraft is at pres- 
ent insufficient, the Air Force considered it essential to effect the disposition 
of the subject aircraft as expeditiously as possible. 

The establishment of additional smelting sites would have also been undesir- 
able. The “Provisions of Sale” provided that electricity, gas, water and sewer 
facilities were not available on the designated site and that all expenses inci- 
dent to the installation of utility connecting lines, installation of meters, and 
other related costs, as well as utility costs, including water, would be borne by 
the contractor. Additional smelting sites would, of necessity, have had to be 
located a greater distance from the existing facilities of Davis-Monthan Air 
Force Base, thereby increasing further the expense to prospective contractors 
with a corresponding further reduction in expected bid prices on the aircraft 
carcasses. Further, it was considered by the Air Force that the use of additional 
sweating facilities would compound the fire and smoke hazards at Davis-Mothan 
Air Force Base. 


You contend that the proper interpretation of the provisions of the 
“Special Note to Bidders” quoted above, is that the materials included 
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in any one item were to be sold on an all or none basis and that the 
second sentence in the provision warning that no award would be made 
on any one item unless acceptable bids were also received on all 
remaining items applied to the bids in toto rather than to any individ- 
ual bid. In support of this contention you cite paragraph 3 of the 
“General Sales Terms and Conditions” of the invitation stating that 
“The Government reserves the right * * * to accept any one item 
or group of items in the bid, as may be in the best interest of the Gov- 
ernment.” You also point out that paragraph 17 of the “Additional 
Special Sales Terms and Conditions” provides “* * * if a bid deposit 
exceeds the total sum bid on the items accepted by the Government, 
such bid deposit or excess thereof will be promptly returned to the 
bidder or purchaser.” You contend this clearly indicates that award 
was contemplated to an individual bidder for less than the total of the 
items in the invitation. You also note that paragraph two of the 
“Additional Instructions to Bidders,” appearing at page 8 of the invi- 
tation provides that “Any awards as a result of this Invitation for 
Bids will be in the form of an authenticated copy of the contract.” 
It is your position that the use of the word “awards” rather than the 
singular form also indicates an intention to accept more than one 
bid under the invitation. 

A provision in an invitation to the effect that award will be made on 
an “all or none basis” has been held to require an interpretation that 
the entire procurement or sale will be awarded to a single bidder. See 
B-103590, June 18,1951. We recognize, as you point out, that certain 
of the other provisions of the invitation, which you cited, appear to be 
inconsistent with the usual definition. Further, we agree that the 
matter could have been easily clarified by revising the second sentence 
of paragraph one of the “Special Note to Bidders” to read “Award 
will not be made on any one item without an acceptable offer also being 
made by the same bidder on all remaining items.” 

However, if your interpretation of the all or none provision (that it 
applied only to each lot) is accepted, then a bidder could have been 
awarded item one only. Such bidder, pursuant to paragraph F of the 
“Provisions of Sale” would have been required to erect a sweating 
furnace at the designated site. The high bid on item one was $620. 
That bid, compared with the conservative estimate in the administra- 
tive report of $25,000 for the sweating plant, demonstrates that award 
to a bidder of item one only would obviously be financially disastrous 
tothat bidder. This possibility should have put Erin Metals on notice 
that your interpretation of the all or none provision could not have 
been intended. 

You also allege in support of your contention that the fact that a 
bid is required for each item and that there is no provision in the bid 
form for an overall bid also indicates that award could be made to more 
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than one bidder. The administrative report states, as a reason for 
requiring individual unit prices, the establishment of unit selling 
prices in the event that additional quantities were added after the 
contract had been awarded pursuant to paragraph 18 of the “Addi- 
tional Sales Terms and Conditions” reserving to the Government the 
right to increase quantities of items sold under the contract. In view 
of the relatively small number of items included in the invitation and 
in view of the administrative explanation, we cannot regard the failure 
to require an overall price as indicative of an intention to award on 
a unit rather than an overall basis. 

It should be noted that paragraph one of the “Additional Instruc- 
tions to Bidders” requires that each bidder submit a bid on all items. 
This requirement appears to be inconsistent with your interpretation 
of the provisions discussed above since if award were to be made on an 
item basis there would be little point in requiring a bid on each item 
from a bidder who would not otherwise have bid on all items, it being 
logical to conclude that such item bid forced from a reluctant bidder 
by the terms of the invitation would be considerably lower than a bid 
from a bidder who was interested in acquiring the property and who 
would have bid on such item regardless of any requirement to do so. 

You contend also, notwithstanding the portion of the administra- 
tive report quoted above, that there is sufficient space to set up the 
facilities for more than one contractor. Whether or not such space 
exists is primarily a question of fact and it has long been the position 
of the accounting officers of the Government that where facts are in 
dispute, we are required to accept the version of the administrative 
agency involved in the absence of a clear showing to the contrary. 
3 Comp. Gen. 51. 

As we stated above, the disputed condition of the invitation could 
have been made clearer and we are requesting that the Secretary of the 
Air Force take steps to insure that future invitations contemplating 
award on an aggregate basis only shall so state in language leaving no 
room for other reasonable interpretations. It is unfortunate that 
situations of this kind arise, particularly as here where you indicate 
that Erin Metals would have submitted a higher bid had they been 
aware of the intention to award on an aggregate basis. While the 
conditions of the invitation could have and should have been presented 
more clearly, we cannot state that they were so ambiguous as to require 
cancellation of an award made in good faith almost two months earlier, 
particularly when all bidders were notified by paragraph two of the 
“Special Note to Bidders” that clarification of any term or condition 
could be obtained from the contracting officer. While we believe that, 
under the circumstances, the Department of the Air Force prior to 
award would have been justified in rejecting all bids and readvertising 
so as to clarify the all or none requirement, the fact remains that you 
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could have requested clarification of any terms of the contract which 
you considered ambiguous. Therefore, we perceive no legal basis 
upon which we could at this point require cancellation of the award 
and readvertisement of the sale. 

You also submitted a sworn affidavit wherein it was alleged that 
information had been received by you indicating that the amount of 
your bid had been improperly disclosed to other bidders prior to 
award. Careful investigation of the matter has failed to develop 
any information substantiating the allegation. In the absence of such 
substantiation, we are unable to conclude that there was such lack of 
free and open competition as to render the award invalid. 


[B-135684] 


Property—Public—Damage, Loss, Ete.—Damage Occur- 
ring After Execution of Sale Contract—Oral Warranty 


Effect 



















An oral warranty which was given by a real estate broker, pursuant to instruc- 
tions from a Government property officer, guaranteeing the operating condition 
of the plumbing, electrical, and heating equipment in a house, before the execu- 
tion of the sale contract which expressly provides that the purchaser has examined 
the property and will not make any claim against the seller for any deficiency or 
imperfection in the physical condition, is without effect to bind the Government 
for costs of replacing a heater which was discovered to be defective shortly after 
execution of the contract but before the sale was closed. 


To Lester H. Thompson, Federal Housing Administration, April 
22, 1958: 


Reference is made to your letter of March 27, 1958, transmitting 
Voucher and Schedule of Payments (Bureau Schedule No. 3027 and 
Bureau Voucher No. 46,365) for $82, in favor of Brannon Brothers 
Real Estate and Insurance Agency, and requesting a decision as to 
whether the voucher may be certified for payment. The amount 
claimed represents the purchase price of a water heater purchased by 
the payee as managing agent and broker under contract No. 072-3 for 
the Meadowbrook-Metropolis project as a replacement for the water 
heater in the dwelling located at 513 West 20th Street (FHA Case No. 
9153-60405). This replacement was accomplished on December 29, 
1956, following the acceptance of an offer for the purchase of the dwell- 
ing submitted by Fred Schwartz and Aleen Schwartz. Article 6 of 
the broker’s contract authorizes this firm to procure at project expense 
such supplies, materials, equipment, and services (other than per- 
sonal) as may be necessary for the maintenance, repair, and operation 
of the project where the cost does not exceed $1,000, it being specified, 
however, that such authority must be exercised in strict accordance 
with written instructions as issued from time to time by the 
Government. 
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The Sales Contract entered into on November 23, 1956, between Mr. 
Schwartz and the Federal Housing Commissioner by the former Di- 
rector in Springfield, Illinois, recites that— 


This contract contains the final and entire agreement between the parties here- 
to and they shall not be bound by any terms, conditions, statements, or repre- 
sentations, oral or written, not herein contained. 


The above document further recites that “the purchaser has exam- 
ined said property and will accept the property in its present condi- 
tion, except for repairs and/or improvements specified on the reverse 
hereof.” No repairs or improvements are specified on the reverse side, 
but instead an amendment to the above Sales Contract, dated Novem- 
ber 26, 1956, appears thereon as follows: 

The proviso requiring “That the purchaser has examined said property and 
will accept the property in its present condition” is affirmed and the purchaser 
will make no claim against the seller for any deficiency or imperfection in the 
physical condition of said property. 

A notation on the Purchase Offer Report and Requisition (FHA 
Form No. 2530) incident to the Schwartz’ offer submitted to the Prop- 
erty Management Division in Washington under date of December 
3, 1956, states that the property is sold “As Is.” The record dis- 
closes that the involved sale was closed by the Administration on 
January 3, 1957. 

It is further reported that at the time of the execution of the 
Sales Contract the FHA Insuring Office in Springfield, in accordance 
with an understanding prevailing at that time with the Director of 
the Property Management Division, verbally authorized the broker 
to warrant to the purchasers that the plumbing, electrical, and heating 
equipment were in operating condition. You point out that this 
warranty was not included in the Sales Contract; that it was not 
amended to include such warranty; and that the Administration has 
been unable to establish whether the water heater was in operating 
condition on the date the contract was executed. You state, however, 
that after the execution of the Sales Contract on November 23, 1956, 
and prior to the closing of the sale on January 3, 1957, the purchaser 
was permitted to enter the property (which was vacant) for cleaning 
purposes; that the purchaser has reported that while at the time the 
Sales Contract was executed the water heater was apparently in operat- 
ing condition, in 2 or 3 days after the gas was turned on it began to 
leak badly; that after examination, it was concluded that the water 
heater could not be repaired; and that the matter was then reported 
to the broker and that the broker’s firm authorized him to have the 
water heater replaced at the expense of the Administration. 

It is stated that thereafter on December 29, 1956, a new water heater, 
purchased by the broker for $82, was installed in this building; that 
the broker considered such expenditure as an operating expense; that 
accordingly, on January 30, 1957, this firm paid for the heater out of 
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project funds and submitted the receipted paid invoice with its Janu- 
ary 1957 Report of Disbursements; that an exception to such payment 
was taken by your Office for the reasons stated in your letter; and that 
subsequently the amount of $82 was collected from the broker by 
deducting this sum from a subsequent voucher submitted by them. 

You state that neither the broker nor the purchaser feels that they 
should be held responsible for this expenditure since the broker was 
advised verbally by the former Director of the Springfield Office to 
guarantee the plumbing, furnace, and other facilities to be in good 
condition and that any necessary repairs would be made at the expense 
of the Administration. You state further that the broker is of the 
view that since it works under the supervision of the Director it 
assumed that he had authority to authorize this guarantee and that 
the FHA Commissioner is obligated to recognize and honor the verbal 
commitment of the former Director. 

As we pointed out in our decision of August 7, 1956, to you, reported 
in 36 Comp. Gen. 90, there is a conflict of authority as to whether 
the vendor or the purchaser under an unconditional contract for the 
sale of real property assumes the risk of a partial destruction or 
deterioration of the property between the execution of the contract 
of purchase and the transfer of title, where neither party is at fault. 
It is stated, however, that the majority rule is that the loss falls on 
the purchaser. Further, we pointed out in the cited decision that 
the decisions of the court following the majority rule hold that a 
contract for the sale of real property operates as an equitable conver- 
sion and that the vendee in contemplation of equity becomes the real 
owner and assumes all the risk of loss for damage to or destruction 
of the property not due to neglect or default of the vendor, in carry- 
ing out the contract, unless it appears therefrom that such was not 
the intention of the parties. In Illinois, however, it has been held that 
an executory contract of sale does not convey an equitable title to the 
purchaser and that the risk of loss remains with the owner. Budelman 
v. American Insurance Co., 130 N. E. 513. 

We agree generally with the opinion of your Legal Division as 
stated in your letter as to the liability of the parties in such cases. In 
other words, if the contract contains a provision that the vendor shall 
convey the premises or deliver possession of them or the vendee agrees 
to accept same in their present condition, or equivalent words mean- 
ing that the property is sold in its condition at date of contract and the 
building is destroyed or damaged prior to conveyance it is generally 
held that the loss will fall on the vendor. 27 A. L. R. 2d 444, 459. 

Had the contract in this case not contained the above amendment of 
November 26, 1956, a repair or replacement expenditure for the dam- 
aged heater might have been proper. However, this amendment, 
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expressly provides that the purchaser affirms the proviso stipulating 
that the purchaser has examined the property and will make no claim 
against the seller for any deficiency or imperfection in the physical 
condition of the property. The manifest purpose of including this 
provision was to protect the Commissioner, as vendor, from any subse- 
quent claim arising out of any deficiency or imperfection in the physi- 
cal condition of the property, and the provision is clearly inconsistent 
with any warranty by the Government of the condition of the prop- 
erty or any fixtures therein. The provision has the effect and operates 
as an estoppel against the purchaser. That such was the purpose in 
this instance is clearly evident from paragraph 8143.2 (8-30-57) of 
the Property Management Handbook, Vol. VIII. 

It is well established that contracts are to be performed as written 
and may not be amended or modified without a valid consideration 
moving to the Government. Upon execution of the instant contract 
the right vested in the Government to receive performance in strict 
accordance with the terms thereof and such right properly may not 
be given away or surrendered by any officer of the Government. 
Brawley v. United States, 96 U. S. 168; Simpson v. United States, 172 
U. S. 372; United States v. American Sales Corporation, 27 F. 2d 
389, affirmed 32 F. 2d 141, certiorari denied, 280 U. S. 514; Pacific 
Hardware and Steel Company v. United States, 49 C. Cls. 327, 335. 
Under the circumstances, the action of the former Director in instruct- 
ing the broker to guarantee the plumbing, furnace, etc., to be in good 
condition could have no effect after the execution of the contract, and 
the action of the broker in instructing the purchaser to have the 
heater replaced at FHA expense may not be aecepted as binding on 
the Administration. 

You are therefore advised that certification of the voucher, returned 
herewith together with the supporting papers, is not authorized. 

Concerning the administrative problem involved referred to in the 
first full paragraph on the last page of your letter, it would seem that 
there should be strict compliance with the Mandatory Precautions 
Prior to Sale as required by paragraph 8109.5 (a) of the Property 
Management Handbook, otherwise there would appear to be for 
application the Performance Guarantee as provided in paragraph 
8109.5 (b). 


[B-134993] 


Bidders—Qualifications—Financial Responsibility 


An administrative determination that the low bidder, who could not furnish a 
performance bond and who refused or failed to furnish information to the 
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Small Business Administration for certificate of competency purposes, was not 
financially responsible based on current commercial credit information inde- 
pendently compiled from local sources by the contracting agency rather than 
from credit references supplied by the bidder is proper and in the absence of 
convincing evidence of fraud, collusion, bad faith, or lack of proper factual 
basis such determination is not reviewable by the Comptroller General. 


To the Permagrain Corporation, April 25, 1958: 


Further reference is made to your letter of January 22, 1958, and 
subsequent correspondence, protesting against the awards of contracts 
by the General Services Administration under invitation for bids No. 
NY-2-GWB-71399, issued on November 25, 1957, by Region II of the 
Federal Supply Service. 

The invitation, as amended, requested bids for 70 items of minor 
repairs and refinishing services on metal and wood office furniture. 
Four bids were received in response to the invitation, including the 
apparent low bid of your firm on both types of furniture. In view 
of the wide disparity of bid prices between those submitted by your 
firm and those of the other bidders, the matter of the financial 
responsibility of your firm was particularly important. Upon a 
determination that your firm was not financially responsible to 
furnish the required services at the prices bid, your bid was rejected 
and award was made on January 14, 1958, to Nu-Grain Corporation 
as the lowest responsible bidder on the wood furniture items and to 
Arrow Office Equipment, Inc., as the lowest responsible bidder on the 
metal furniture items, 

Your protest is based upon the grounds that your firm would have 
been financially able to perform and that the matter of your financial 
responsibility should have been submitted to the Small Business 
Administration. 

Under 41 U. S. C. 254 (b), awards after formal advertising are 
required to be made to that “responsible bidder whose bid, conforming 
to the invitation for bids, will be the most advantageous to the Gov- 
ernment, price and other factors considered.” A responsible bidder 
has been defined as one who possesses, among other attributes, the 
financial capacity to perform. See Osborn v. Mitten, 6 P. 2d 902; 
Willis v. Hathaway, 117 So. 89, 94; Inge v. Board of Public Works, 33 
So. 678, 681; 30 Comp. Gen. 235. The record does not indicate that 
your capacity in any other respect to perform this contract has been 
questioned. Hence, whether award properly could have been made to 
higher bidders depends upon whether the administrative determina- 
tion that you lacked financial responsibility was properly made. 

Subsequent to the opening of bids, you were advised that additional 
time would be required for evaluating bids, and under date of Decem- 
ber 23, 1957, your firm extended the time of acceptance for an addi- 
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tional 30 days. This action was required in order that the contracting 
oflice might have sufficient time to determine the acceptability of your 
firm as a Government contractor. A Contractor’s Responsibility 
Report was prepared based upon current commercial credit informa- 
tion which was independently compiled by Region II from available 
local sources. In view of the reported financial weakness of your firm 
and the substantial amount of the proposed contract, the contracting 
officer suggested that a performance bond be furnished by your firm 
to minimize the effect of your lack of financial responsibility. How- 
ever, you advised that a bond in any amount could not be furnished. 

As required by internal procedures, the Small Business Administra- 
tion was requested by the contracting officer under date of December 
17, 1957, to issue a certificate of competency as to your firm’s credit 
pursuant to 15 U. S. C. 641 (d). In reply, the Small Business 
Administration advised on December 24, 1957, that Permagrain “did 
not file for a certificate of competency” and that it considered the case 
closed. Informal advice from that Administration in respect thereto 
was to the effect that your firm refused or failed to furnish the neces- 
sary information in order that a determination might be made as to 
whether a certificate should be issued. 

While, as stated in your letter of January 22, 1958, inquiry was not 
made of your credit references until after award, the purpose of such 
inquiries was to obtain information for the contracting office’s credit 
files for future reference purposes only, and had no bearing on your 
capacity to perform the instant services. The administrative office 
reports that it is felt that a determination of financial capacity can 
be made without returns from trade references, especially those fur- 
nished by the subject, and in this case the determination was made on a 
report of the Regional Comptroller based on direct disclosure of data, 
including your balance sheet and operating statement, supplemented 
by a credit report which included trade and bank references. 

Our Office has held consistently that the responsibility of a bidder 
is primarily a matter for determination by the contracting agency, and 
such determinations are not reviewable by our Office in the absence 
of convincing evidence of fraud, collusion, bad faith, or lack of proper 
factual basis. Under the circumstances here, there is no apparent legal 
basis upon which we may conclude that the awards were improper. 

The matters covered in your letter of February 4, 1958, respecting 
the responsibility of the Nu-Grain Corporation, are primarily the 
concern of the agency administering the contract and may not be con- 
sidered here in determining the validity of your protest. 

The original letter enclosed with your letter of January 27, 1958, 
is returned herewith. 

468020 O-58--47 
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[B-135815] 





Contracts—Mistakes—Verification—Award Before Receipt 
of Reply—Reasonable Time—Evidence of Error 


A low bidder who was awarded a contract 2 days after receiving a mailed re- 
quest for verification of bid prices, and before his letter alleging errors was 
received by the contracting agency, may not be regarded as having been allowed 
a reasonable time for confirmation of the bid, notwithstanding administrative 
contention that the procurement was urgent. 

Contractor who, upon request for verification of bid errors, presents evidence to 
show that one of the component prices contributing to the unit bid price for one 
item was transposed may be allowed a price adjustment which will not change 
standing as low bidder; however, on basis of evidence which shows that the 
error in the second item was due to omission of component steps and prices. price 
adjustment to include factors which were not intended at the time bid was made 
may not be authorized. 


To the Secretary of the Army, April 25, 1958: 


Reference is made to letter dated April 10, 1958, with enclosures, 
from the Assistant Secretary (Logistics) who requests a decision 
regarding an error Falls Cities Boiler & Machine, New Albany, 
Indiana, alleges it made in its bid on which contract No. DA-15-014— 
AITI-5994 is based. 

On December 26. 1957, the bids received in response to invitation 
No. AII-15-014-58-54, dated December 14, 1957, soliciting bids for 
furnishing metal smoke stacks to Fort Knox, Kentucky, were opened. 
Falls Cities Boiler & Machine bid as follows: 

















oy Quantity Unit Unit price Amount 
° 


D8 Br AN scicnennncnca. 40 | Each......- $81. 40 $3, 256 
Bt me COCe SORE... neancnccnsa 10 | Each.....-.- 78. 40 784 




























By letter dated December 27, 1957, the bidder was requested to verify 
its bid as it was considered to be out of line with the other eight bids, 
which ranged from $99.70 per unit to $205 per unit on item 1 and from 
$91 per unit to $160 per unit on item 2, and with the estimated total 
cost of $4,900. By letter dated December 28, 1957, the bidder referred 
to the letter dated December 27, 1957, and alleged an error in its bid 
in that the prices allegedly should have been $99.40 and $83.40 per 
unit on items 1 and 2, respectively. On December 30, 1957, because 
of the immediate need for the stacks, the contract was awarded to the 
bidder at the prices stated in its bid. On January 2, 1958, the letter 
dated December 28, 1957, was received in the contracting office. Sub- 
sequently, the contractor furnished worksheets, which are sworn to 
be originals, adding machine tapes and a statement explaining how 
the errors in the bid prices occurred. 
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The error on item 1 occurred when one of the component prices 
contributing to the overall unit bid price was added on the adding 
machine as $24.60 instead of as $42.60. The error on item 2 occurred 
when three component steps and prices therefor were omitted in pre- 
paring the overall unit bid price for that item. 

The acceptance of a bid with knowledge or suspicion of error therein 
does not consummate a valid and binding contract. Moffett, Hodg- 
kins & Clarke Co. v. Rochester, 178 U. S. 373; Edmund J. Rappoli 
Co., Inc. v. United States, 98 C. Cls. 499; Alta Electric & Mechanical 
Co., Inc. v. United States, 90 C. Cls. 466; Nason Coal Co. v. United 
States, 64 C. Cls. 526; C. N. Monroe Manufacturing Co. v. United 
States, 143 F. Supp. 449; Kemp v. United States, 38 F. Supp. 568; 2 
Restatement of the Law of Contracts 503, Illustration 1; 5 Williston on 
Contracts 1578, 3 Corbin on Contracts 610; and 52 A. L. R. 2d 797. 
And when a bidder has made an error in its bid price and the con- 
tracting officer had reason to know of the error, but took advantage 
of it, and the bidder performed in accordance with the award, the 
price will be corrected upon presentation of evidence clearly and con- 
vincingly establishing what the price would have been but for the 
error. However, the bidder is not permitted to recalculate and to 
change his bid to include factors which he did not have in mind when 
his bid was submitted, or as to which he has changed his mind. See 
17 Comp. Gen. 575, 577. 

In the immediate case, the contractor is entitled to relief, since the 
contracting officer suspected an error in the bid and took advantage 
of it without waiting for the price confirmation he had requested. 
The contractor has presented sufficient evidence that its price on item 
1 should have been $99.40. However, on item 2 the price cannot be 
changed to include factors which were not intended at the time the bid 
was made. 

There is no reason to completely penalize the bidder for the failure 
of its letter of December 28 to arrive by December 30. While the 
contracting officer alleges that the procurement was urgent, there is 
no evidence that the bidder knew that its confirmation had to be 
received in the contracting office by December 30. The contracting 
office elected to request verification by mail—instead of by some more 
expeditious mode of communication as telegraph—and the bidder, 
therefore, could not be expected to choose some faster mode of com- 
munication, in the absence of such a request or notice of urgency or 
date by which confirmation was to be received. It is common 
knowledge that the mails are ordinarily heavy and slow between 
Christmas and New Year and also there is evidence that the bidder 
responded promptly. Therefore, it appears that the contracting 
officer did not allow the bidder a reasonable amount of time to reply. 
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In B-124321, June 24, 1955, we held that the action of the contracting 
officer in making the award on the questioned bid without allowing a 
reasonable time for confirmation by the bidder was so arbitrary as to 
amount to bad faith. 

Accordingly, the price on item 1 should be increased from $81.40 to 
$99.40 per unit, which is still the lowest price received, but, for the 
reasons above indicated, no increase in price in respect to item 2 is 
authorized. 

The bid submitted with the letter of April 10, 1958, is returned 
herewith. 


[B-134318] 


Meetings—Travel, Etc., Expenses—Treasury Department 
Appropriation Availability 


The availability of Treasury Department appropriations for expenses of attend- 
ance at meetings, 5 U. S. C. 277, is dependent upon whether the meeting concerns 
current activities peculiarly associated with the work of the Treasury Department 
in the performance of its specific statutory functions and not whether the attend- 
ance will be beneficial to one or more functions or activities of the Department. 


To the Secretary of the Treasury, April 28, 1958: 


On January 7, 1958, the Acting Secretary of the Treasury requested 
our decision as to whether your regulations on “Attendance at Meet- 
ings,” are in conflict with the intent of our decision of November 15, 
1957, B-134318 (37 Comp. Gen. 335). 

The referred-to regulations appear in a circular letter dated Sep- 
tember 21, 1955, from the then Acting Secretary of the Treasury to 
the Heads of Bureaus, Treasury Department. They were issued 
pursuant to section 102 of the Treasury-Post Office Appropriation 
Act, 1956, 69 Stat. 72,5 U.S. C. 277, in order to establish the Depart- 
ment’s policy and standards governing attendance at meetings at 
Government expense. 

Section 102 of the Treasury-Post Office Appropriation Act, 1956, 
reads as follows: 

Hereafter, appropriations for the Treasury Department available for the 
expenses of travel shall be available, under regulations prescribed by the Secre- 
tary of the Treasury, for expenses of attendance at meetings of organizations con- 
cerned with the function or activity for which the applicable appropriation is 
made. 

The policy is stated in the regulations as “For the purpose of trans- 
mitting or acquiring information or knowledge relating to the sub- 
stantive or administrative activities of the Department, or any com- 
ponent thereof, representation may be provided at Government ex- 
pense at meetings of scientific or professional societies, * * * or other 
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groups.” Regarding standards, the regulations provide as a criterion 
that before attendance at meetings is approved, a determination be 
made that such meetings “will be beneficial to one or more functions 
or activities of the Department.” 

The Acting Secretary points out that the regulations would permit 
attendance at professional meetings on management problems with 
which the Treasury is specifically concerned and gives examples of 
such type of meetings. 

He says that the Office of the Secretary had planned to send a repre- 
sentative to the workshop seminar of the American Management Asso- 
ciation on “Installing and Administering Electronic Data Processing 
Systems” on December 9-11, 1957, which he says is a subject of vital 
interest to that office in view of the large potential gain or loss through 
applications in various bureau activities. 

As a further illustration, the Acting Secretary says the Treasury 
is presently producing a booklet for the guidance of all supervisors 
entitled “Better Management Through Cost Control,” and that at a 
special 3-day conference in Chicago on December 2-4, the American 
Management Association had sessions on such subjects as “The Super- 
visor’s Role in Cost Reduction,” which were of direct interest in con- 
nection with that booklet and other current management improvement 
activities designed to improve services and reduce taxpayer costs. 

He says you would also like to continue to send representatives 
to the annual meetings of the National Association of Suggestion 
Systems. He points out that the Government’s incentive awards pro- 
gram was authorized by Congress with a view to getting maximum 
participation by employees in efforts to find better and more econom- 
ical ways of performing governmental activities. He says that to 
carry out this objective you have employed numerous techniques which 
have proved successful, including issuance in 1956 of a booklet for guid- 
ance of supervisors on “Better Management Through Incentive 
Awards,” and that some of the techniques were developed from infor- 
mation obtained through your participation in meetings of the 
National Association of Suggestion Systems. The membership of 
the National Association of Suggestion Systems includes both industry 
and Government. 

It appears that while the subject matter of the meetings of the 
American Management Association on December 9-11 and the 
National Association of Suggestion Systems, above, concerns manage- 
ment problems common to both private and public organizations, they 
are nevertheless problems of current concern in connection with au- 
thorized activities or functions of your Department. 

We held as follows in our decision of November 15, 1957 (quoting 
from the syllabus) : 
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Meetings of a private organization (Brookings Executive Conference Program) 
attended by select Department of Commerce personnel for purposes of executive 
development and improvement are not so particularly associated with the work 
of the Department in the performance of its statutory functions to be regarded 
as meetings “concerned with the activities for which appropriations are made” 
within the meaning of section 103 of the Department of Commerce and Related 
Agencies Appropriation Act, 1958, for payment by the Government of the travel 
and per diem of the personnel selected to attend. That part of 36 Comp. Gen. 474 
or any other decisions indicating a contrary conclusion, overruled. 


That decision was based largely on the legislative history of the stat- 
utory provisicn there considered concerning which we said “there can 
be no doubt that the term ‘activities for which appropriations are 
made’ was intended by the Congress to apply only to activities pecu- 
liarly associated with the work of an agency in the performance of its 
statutory functions and not to general problems, such as management, 
which are common to all organizations.” 

The statutory provision here considered not only has similar lan- 
guage but a similar legislative history. We quote from page 7 of 
House Report No. 204, 84th Congress, Ist session, accompanying H. R. 
4876, as follows: 

The Committee has deleted language from the appropriations for the Bureau 
of Customs and the Internal Revenue Service relating to the authorizing of travel 
funds for the expenses of attendance at meetings of organizations concerned with 
the purposes of those appropriations. In place of the two items, a general provi- 


sion (Sec. 102) is established, so worded as to make its perpetual repetition 
unnecessary. [Italics supplied.] 


In view of the foregoing comments we conclude that the term “func- 
tion or activity for which the applicable appropriation is made” in 
section 102 of the Treasury-Post Office Appropriation Act, 1956, was 
intended by Congress to apply only to activities peculiarly associated 
with the work of agencies of the Treasury Department in the perform- 
ance of their statutory functions. It thus appears clear that the cri- 
terion to be applied here is whether a meeting of an organization con- 
cerns activities peculiarly associated with the work of an agency of the 
Treasury Department in the performance of its statutory functions 
and not solely whether attendance at the meeting will be beneficial to 
one or more functions or activities of the Department. 

We believe, therefore, that the criteria in your regulations should be 
expanded to require that the meeting must concern current problems 
relating to a specific statutory activity or function of the Department. 
If the meeting is of such a character, attendance would be authorized 
regardless of whether the meeting deals with managerial or operating 
phases of such activity or function or a combination of both. The 
meetings which you have exemplified would apparently fall within 
those criteria with the exception of the one relating to cost manage- 
ment as to which the information furnished is not sufficient to permit a 


determination. 
7 
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[B-135732] 


Bids—Evaluation—Discount Provisions—Delivery Term 
Variance 


A prompt payment discount of one percent twenty days offered in response to 
an invitation which provides for inspection at the contractor’s plant and ac- 
ceptance at destination is not for evaluation under the invitation discount condi- 
tion which specifically establishes a minimum acceptable discount period of 30 
days only when preliminary inspection is at the point of origin but delivery, final 
inspection, and acceptance are at multiple points of destination. 

A prompt payment discount of one percent twenty days which is offered in re- 
sponse to an invitation which permits discounts to be included in the bid evalua- 
tion provided that the period of the offered discount is sufficient to permit pay- 
ment within such period in the regular course of business under the delivery, 
inspection, and payment provisions of the invitation was properly excluded from 
evaluation on the basis of a finding by the contracting officer that he was unable 
to determine the sufficiency of the discount period. 


To Cummings, Sellers, Reeves, Conner & Kendall, April 28, 1958: 


Further reference is made to your letter of April 7, 1958, with en- 
closures, protesting, on behalf of Mechanical Products, Inc., against 
the award of a contract by the Aviation Supply Office, Department of 
the Navy, under invitation for bids No. IF B-383-682-58 to a bidder 
other than your client. 

The invitation requested bids, to be opened on March 24, 1958, for 
furnishing a quantity of circuit breakers, delivery to be made in 
specified quantities to various naval activities listed in the schedule. 
Bidders were advised on page 12 of the invitation that inspection 
would be made at the contractor’s plant and that acceptance would 
be made at destination by the receiving activity. Navy S and A Form 
111 entitled “Additional Contract Provisions” was incorporated as a 
part of the invitation. Paragraph 35 thereof, “Discounts,” amended 
the Terms and Conditions of the invitation respecting discounts as 
follows: 

(c) Prompt payment discounts will be considered in the evaluation of bids, 
provided the minimum period of the offered discount is 10 days when delivery 
and acceptance are at point of origin; 20 days when preliminary inspection 
is at point of origin but delivery, final inspection and acceptance are at a single 
point of destination; and 30 days when preliminary inspection is at point of 
origin but delivery, final inspection and acceptance are at multiple points of 
destination, or when complete inspection, delivery and acceptance are at one 
or more points of destination. The offered discount of a successful bidder will 
form a part of the Award, whether or not such discount was considered in the 


evaluation of his bid, and such discount will be taken if payment is made within 
the discount period. 


The two lowest bids received were those of the Wood Electric Co., 
Inc., for $2.49 each, and Mechanical Products, Inc., for $2.50 each, 
less discount of 1 percent, 20 days. Hence, if the bid of Mechanical 
Products, Inc., is evaluated on the basis of the offered discount, it 
obviously is the low bid; but if the discount is ignored the bid of Wood 
Electric Co., Inc., is the lowest. While the invitation on page 12 
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provides for inspection at the contractor’s plant and acceptance at 
destination, it does not specifically provide for “preliminary inspection 
at point of origin” or “final inspection at multiple points of destina- 
tion” as set forth in paragraph 35, above, respecting the evaluation of 
discounts under such conditions if for 30 days. However, it is the 
belief of the contracting officer that such criteria of bid evaluation 
should be applied here since there is an inspection at the contractor’s 
plant and, subsequent to delivery, another limited inspection at desti- 
nation to determine the quantity and condition of the circuit breakers 
upon arrival prior to final acceptance. In view thereof, he suggests 
that our decision B-131248, April 24, 1957, is substantially similar to 
the present matter. 

We do not think that the rationale of that decision is for application 
here. The bid involved in that decision offered a discount predicated 
upon payment within 20 days for supplies to be furnished to widely 
separated naval activities with inspection at the place of manufacture, 
subject to final inspection and acceptance at destination. We held 
that such a bid properly was rejected under the evaluation criteria 
in paragraph 35 since it did not offer a 30-day discount period. Cf. 37 
Comp. Gen. 162. 

The terms of the instant invitation respecting inspection and accept- 
ance render the bid evaluation criteria of paragraph 35 inapplicable 
since the minimum acceptable period for discount is 30 days only 
when preliminary inspection is at point of origin but delivery, final 
inspection, and acceptance are at multiple points of destination. See 
37 Comp. Gen. 162. We, therefore, are of the opinion that the pro- 
visions of paragraph 7 of the Terms and Conditions must be regarded 
as controlling in determining the acceptability of the bid of Mechanical 
Products, Inc., in the form tendered. Under that paragraph it is 
provided that discounts are to be “included in the evaluation of bids, 
provided the period of the offered discount is sufficient to permit pay- 
ment within such period in the regular course of business under the 
delivery, inspection and payment provisions of the Invitation and 
Bid.” Time is computed under that paragraph from the date of 
delivery at destination when, as in this case, delivery and acceptance 
is at point of destination, or from the date correct invoice is received, 
whichever is the later. 

The contracting officer has reported that, in evaluating the bid of 
Mechanical Products, Inc., under paragraph 7 (a) of the Terms and 
Conditions of the invitation, he is unable to determine that a 20-day 
discount period is sufficient to permit payment in the regular course 
of business. In view of this finding—and nothing has been presented 
which would conclusively establish that the Government could, in 
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fact, accomplish payment within the 20-day discount period offered— 
we must conclude that no legal basis exists for considering the 20-day 
discount offered by Mechanical Products, Inc., in evaluating bids 
received under the subject invitation for bids. 


[B-135377] 


Military Personnel—Readjustment Payment to Reservists 
on Involuntary Release—Eligibility for More Than One Sev- 
erance Payment—Election 


A Navy Reserve officer who, incident to release from active duty, is eligible for 
both a readjustment payment and an aviation lump-sum payment is required 
under section 265 (b) (5) of the Armed Forces Reserve Act of 1952, 50 U. S. C. 
1016 (b) (5), to make an election to receive one or the other, and there is 
no authority incident to a single release from the service to permit the member 
to take all of one and part of the other even though the service period applicable 
to one of the severance payments is excluded. 


To R. C. Vaughn, Jr., Department of the Navy, April 29, 1958: 


By letter dated February 26, 1958 (JAG: 1342.1:sh 1693), the 
Judge Advocate General of the Navy forwarded your letter of Febru- 
ary 6, 1958 (D. O. Submission No. 316), requesting an advance decision 
as to the entitlement of Commander Harold E. Smith, 121549, USNR, 
to an aviation bonus and readjustment pay upon release from active 
duty on February 28, 1958. 

Section 12 of the Naval Aviation Cadet Act of 1942, 56 Stat. 738, 
34 U.S. C. 850k, provides that when officers commissioned pursuant 
to that act or the Naval Aviation Reserve Act of 1939, 53 Stat. 819, 
are released from active duty that has been continuous for one or more 
years, they shall be paid a lump sum of $500 for each year of continu- 
ous commissioned active service. The act of April 28, 1950, 64 Stat. 
90, 34 U. S. C. 850k-1, provides that no further credit under section 12 
shall be allowed for any period of active service performed after June 
24, 1948. See 34 U.S. C. 850k and 850k-1. 

Section 265 of the Armed Forces Reserve Act of 1952, 66 Stat. 481, 
as added by the act of July 9, 1956, 70 Stat. 517, 50 U. S. C. 1016, 
provides in subsection (a), 50 U. S. C. 1016 (a), that a member of a 
reserve component who is involuntarily released from active duty after 
having completed, immediately prior to such release, at least 5 years 
of continuous active duty is entitled to a lump-sum readjustment 
payment computed on the basis of one-half of 1 month’s basic pay in 
the grade in which he is serving at the time of release from active 
duty for each year of active service ending at the close of the 18th 
year. It further provides that, for the purpose of computing the 
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amount of readjustment payment, any prior period for which sever- 
ance pay has been received under any other provision of law shall be 
excluded. Subsection (b), 50 U.S. C. 1016 (b), provides in pertinent 
part: 
(b) The following persons are not entitled to any payments under this section : 
(5) A person who upon release from active duty is immediately eligible for 
severance pay based on his military service under any other provision of law. 


However, such a person may elect to receive either readjustment pay under this 
section or severance pay, but not both. 


You request advance decision on the following questions: 


(a) Is CDR Smith entitled to the aviation bonus upon release to inactive duty 


28 February 1958? 
(b) For what period of time is CDR smith entitled to readjustment pay? 


It appears that Commander Smith entered upon active duty on 
October 1, 1941, and we understand that he was commissioned on 
August 28, 1942. Under orders dated December 3, 1957, as modified 
by orders of January 29, 1958, he was released from active duty on 
February 28, 1958. We have been informally advised that Com- 
mander Smith has received a readjustment payment based on the 
entire period of his service from October 1, 1941, to February 28, 1958, 
computed as 16 years at one-half a month’s pay for each year, his total 
active service having been 16 years and 5 months. Presumably that 
payment was made to him on the basis of his application, or has been 
accepted by him. 

In decision of August 17, 1956, to the Secretary of Defense, 36 
Comp. Gen. 129, we held that the aviation lump-sum payments 
authorized by section 2 of the act of June 16, 1936, as amended, 10 
U.S. C. 300a, and section 12 of the act of August 4, 1942, 34 U.S. C. 
850k, constitute severance pay within the meaning of section 265 of 
the Armed Forces Reserve Act of 1952. The provisions of subsection 
(a) (2) of section 265, 50 U.S. C. 1016 (a) (2), relate to eligibility for 
severance pay that existed incident to a prior release from active duty 
and require the exclusion of any prior period for which severance pay 
has been received in computing the amount of the readjustment pay- 
ment, whereas subsection (b) (5), 50 U.S. C. 1016 (b) (5), relates to 
the situation where the member is simultaneously eligible, upon a 
release from active duty, for a readjustment payment and for sever- 
ance pay. In that situation subsection (b) (5) requires that the 
member make an election between the readjustment payment and the 
severance pay—he cannot take all of one and part of the other. 

The only situation where both may be paid is where there are two 
releases from active duty and the member previously was eligible for 
severance pay, but the period for which such severance pay has been 
received must be excluded in computing the amount of the readjust- 
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ment payment upon the later release from active duty giving rise 
to eligibility to receive readjustment payment. Here the only release 
from active duty that could give rise to eligibility to receive the avia- 
tion lump-sum payment also makes the member eligible to immediately 
receive the readjustment payment. Hence he is not eligible to receive 
both the aviation lump-sum payment for the period 1942-48 and the 
readjustment payment in connection with his active duty for the 
period 1941-58, even though the period 1942-48 should be excluded 
in computing the readjustment payment. 

Accordingly, in view of the provisions of subsection 265 (b) (5) 
requiring a reserve officer to make an eleetion between the aviation 
lump-sum payment and the readjustment payment, if the officer 
applied for, or has accepted (even though he may not have applied 
for), the readjustment payment, he is not entitled to receive the avia- 
tion lump-sum payment authorized by section 12 of the act of August 
4, 1942. If he has elected to receive the readjustment payment, it 
follows that he became entitled to that payment computed on the 
basis of his active service for the period from October 1, 1941, to Feb- 
ruary 28, 1958. If he has not elected to receive the readjustment 
payment, however, he is entitled to receive the aviation lump-sum 
payment incident to his release from active duty on February 28, 1958, 
but he first must return the check representing the readjustment pay- 
ment. 

The papers forwarded with your letter are retained here. 


[[B-134844] 


Military Personnel — Transportation — Dependents and 
Household Effects—Travel in Excess of Distance From Old 
to New Station 


Under the law, transportation of dependents and household effects of members 
of the uniformed services incident to an ordered change of station is limited 
to the distance from the old to the new permanent station, and, in the absence 
of specific statutory provision, there is no authority for the promulgation of 
regulations which would authorize excess transportation of household effects 
or of dependents of personnel formerly in ineligible grades or newly acquired 
dependents of eligible personnel based on an ordered permanent change of 
station alone, whether the stations involved are overseas or in the United States. 


To the Secretary of the Navy, April 30, 1958: 


Further reference is made to letter of January 7, 1958, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces), re- 
questing a decision as to whether the Secretaries concerned may 
prescribe regulations authorizing travel of dependents and transporta- 
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tion of household effects at Government expense of members of the 
uniformed services, in the circumstances described in the letter as 
follows: 


Ordinarily the regulations have limited transportation of dependents and 
household goods to the distance between permanent stations. In cases where 
a member may have several military stations prior to acquiring the necessary 
grade or service for transportation of dependents and household goods, question 
arises as to whether a greater entitlement than that accruing on the current 
permanent change of station involved may lawfully be prescribed under the 
seemingly broad authority underscored in the above quoted statute. 

The situations now involved and the entitlement required in each such situa- 
tion are as follows: 

(a) A member not accompanied by his dependents acquires the necessary 
grade or service for transportation of dependents and household goods while 
serving at an overseas duty station. He is subsequently transferred on a perma- 
nent change of station to another overseas duty station. 

Quacre: Would existing statutes permit the issuance of regulations author- 
izing transportation of dependents and household goods from the place de- 
pendents and household goods were located upon receipt of such permanent 
change of station orders to the member’s new permanent duty station? 

(b) A member not accompanied by his dependents acquires the necessary 
grade or service for transportation of dependents and household goods while 
serving at a duty station within the United States. He is subsequently trans- 
ferred on a permanent change of station to another station within or outside 
the United States. 

Quaere: Would existing statutes permit the issuance of regulations authoriz- 
ing transportation of dependents and household goods from the place dependents 
and household goods were located upon receipt of such permanent change of 
station orders to the member's new permanent duty station? 

(c) Quaere: Would the replies to (a) and (b) differ if the member involved 
were of an appropriate grade but acquired dependents prior to such a transfer? 


Subsection 303 (c) of the Career Compensation Act of 1949, 63 
Stat. 814, 37 U. S. C. 253 (c), provides in part that under such condi- 
tions and limitations and for such ranks, grades, or ratings and to and 
from such locations as may be prescribed by the Secretaries concerned, 
members of the uniformed services when ordered to make a change 
of permanent station shall be entitled to transportation in kind for 
dependents, or to reimbursement therefor, or to a monetary allowance 
in lieu of such transportation in kind. It is further provided that 
in connection with a change of station (whether temporary or perma- 
nent) members shall be entitled to transportation (including packing, 
crating, drayage, temporary storage, and unpacking) of baggage and 
household effects, or reimbursement therefor, to and from such loca- 
tions and within such weight allowances as may be prescribed by the 
Secretaries. 

The purpose of the statutes authorizing transportation of depend- 
ents and household effects at Government expense is to relieve a mem- 
ber of the Armed Forces of the burden of personally defraying the 
expenses of moving his household between stations when such move 
is made necessary by an ordered change of station. Paragraph 5 of 
section 12 of the Pay Readjustment Act of 1942, effective June 16, 
1942, 56 Stat. 365, 87 U. S. C. 112 (1946 Ed.), which incorporates the 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 717 


language previously appearing in section 12 of the act of May 18, 
1920, 41 Stat. 604, provided that— 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind * * * 
to his new station for such dependents. * * * That the personnel of all the serv- 
ices mentioned in the title of this Act shall have the benefit of all existing laws 
applying to the Army and the Marine Corps for the transportation of household 
effects: * * * That in lieu of transportation in kind authorized by this section 
for dependents, the President may authorize the payment in money * * * equal 
to such commercial transportation * * * when such travel shall have been 
completed. 

Under the provisions of these prior statutes it consistently was held 
not only that the transportation authorized was limited to such per- 
sons as were dependent upon the member on the effective date of 
the orders to make a permanent change of station, and to the distance 
between the old and the new permanent station, but that the travel 
performed must have been incident to the ordered change of station. 
27 Comp. Dec. 510; 2 Comp. Gen. 567; id. 712; 4 id. 488; 24 id. 927, 
and 26 id. 339. While the language used in the earlier statutes was 
somewhat different from that used in subsection 303 (c) of the Career 
Compensation Act of 1949, the changes made do not evidence an intent 
to change or increase the rights members were granted under the prior 
legislation, and no evidence of such intent has been found in the legis- 
lative history of the 1949 act. As to the proposed provisions which 
became subsection 303 (c) it was stated, page 1712 of the House Hear- 
ings on H. R. 2553, 81st Congress, that “That is substantially what we 
have in the present law,” and on page 281 of the Senate hearings on 
H. R. 5007, 81st Congress, these same provisions were passed over 
with an indication that they would effect no change in existing law. 
Hence, we have held that the provisions of subsection 303 (c) of the 
Career Compensation Act here involved, while not expressly so re- 
stricted, may not be considered as granting transportation for depend- 
ents at Government expense for visits or mere personal travel, 33 
Comp. Gen. 431; that they afford no legal basis for reimbursing a 
member of the uniformed services for transportation of dependents 
acquired subsequent to the effective date of orders assigning the mem- 
ber to a new permanent station, 35 Comp. Gen. 673; and that, as 
to members ineligible for transportation of dependents and household 
effects when ordered to make a permanent change of station, they 
afford no legal basis for authorizing the transportation of dependents 
and household effects to a current overseas station where a member 
meets the eligibility conditions by attaining the necessary grade or 
completing the required service. 35 Comp. Gen. 670. 

Similarly, since it would not appear, in the absence of some specific 
statutory provision, that travel of dependents, or shipment of house- 
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hold effects, in excess of the distance from the old to the new per- 
manent station properly may be regarded as incident to the ordered 
change of station within the meaning the applicable statute, it must 
be concluded that there is no authority for the promulgation of 
regulations authorizing such excess transportation of household ef- 
fects, or of dependents of theretofore ineligible personnel, or newly 
acquired dependents of eligible personnel, based upon an ordered 
permanent change of station alone, whether the stations involved 
are overseas or in the United States. 
Accordingly, your questions are answered in the negative. 


[B-134909] 


Civilian Personnel—Downgrading—Saved Compensation— 
2-Year Time Limitation—Details—Official Position Evi- 
dence 


The condition in the salary retention benefit act of June 18, 1956, 5 U. S. C. 
1107, that the position which is downgraded by reclassification be held by the 
employee for a period of 2 years, requires that the employee actually hold the 
official position for 2 years, and, although a period of detail preceding formal 
reassignment to the position which is subsequently downgraded may not be 
included in the 2-year period, a period of detail to another position within the 
2-year period and without a change in the employee's official position may be 
included for eligibility for the salary retention benefits, provided that the 
duties and responsibilities of the official position have not changed. 

Although generally an employee may not acquire an official position within the 
purview of the salary retention benefit act of June 18, 1956, 5 U. S. C. 1107, 
other than by proper assignment or appointment supported by adequate evidence, 
there may be cases such as the occupancy of a position over a long period of 
years which might warrant a conclusion that the position is an official position in 
the absence of evidence, and, therefore, no general rule can be established 
and each case is for consideration on the facts. 


To the Chairman, United States Civil Service Commission, April 
30, 1958: 


Your letter of January 15, 1958, advises that a question has been 
raised within the Commission, incident to its function of assisting 
agencies in salary retention problems, as to how a “detail” prior to 
the reclassification of a position may affect entitlement to salary 
retention under the act of June 18, 1956, 70 Stat. 291, 5 U. S. C. 1107 
(Public Law 594, 84th Congress). In that regard you submit for 
decision the three following questions which are answered in the 
sequence presented : 

1. When, upon downgrading of an employee’s position, it is found that he 
had actually been performing the same duties without material change for 
2 years, but that during a part of that time immediately preceding formal 


reassignment to the position he had been “detailed” to it from another position, 


should he be regarded for salary retention purposes as having held the down- 
graded position for 2 years? 
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2. When, upon downgrading of an employee's position, it is found that the 
duties and responsibilities of the position have not changed materially during 
the preceding 2 years, and the employee has held the position on paper for 
at least 2 years, but was detailed to a different position for a part of that 
period, should he be regarded for salary retention purposes as having held 
the downgraded position for 2 years? 

8. If the fact of a “detail” in any case deprives an employee of a salary 
retention benefit to which he would otherwise be entitled, are we correct in 
confining the term “detail” to those actions which have been properly documented 
as details and in which the requirements of the Federal Personnel Manual, 
Chapter X-1-38, have been followed? (We have in mind here certain hypo- 
thetical situations which have been cited to us, in which (a) an employee has 
either been properly detailed to begin with and has continued to perform the 
duties to which originally detailed for years after the expiration of the formal 
detatl, and eventually is simultaneously reassigned and downgraded on the 
basis of the duties he is currently performing; or has been assigned informally 
to a different position or even different organizational unit without any paper 
action and eventually is simultaneously reassigned and downgraded on the 
basis of the duties he is currently performing; or (b) an employee is down- 
graded on the basis of duties he has been performing for years, except that for 
a few days or weeks or months in the middle of the 2-year period preceding 
downgrading he temporarily performed some different duties. ) 


Public Law 594 requires as a condition to salary retention that the 
position which is downgraded by reclassification be held by the em- 
ployee for a period of 2 years before (a) the reclassification or (b) 
the date of enactment of the act. The explanatory material under the 


heading “Retention Registers,” Federal Personnel Manual R-3-16, 
states: 


The position in which an employee is carried on the rolls and paid is his 
official position. It is not always the position in which he is actually working; 
for example, the position to which an employee is detailed is not his official posi- 
tion. Therefore, an employee who is detailed to a competitive level is not in- 
cluded on the retention register for that level. 

On page X-1-38, Federal Personnel Manual, the following ex- 
planation appears: 

To “detail” is to temporarily assign an employee from his regular position to 
another position within the agency, without change in his Civil Service or pay 
status. At the end of the detail the employee returns to his regular duties. 

It would seem, in the light of the foregoing provisions of the Manual 
as well as of the statute itself, that the term “position” as used in 
Public Law 594, refers to the duties and responsibilities of the “offi- 
cial position.” Thus, when the required 2-year period is comprised 
of a period of “detail” tacked to a period of “assignment,” it hardly 
can be said that the employee has held the position downgraded by 
reclassification for two years, notwithstanding that the duties and re- 
sponsibilities were unchanged within the 2-year period. Question 1 
must, therefore, be answered in the negative. 

We understand question 2 as applying to the detail of an employee 
to another position within the required 2-year period. Since the em- 
ployee’s official position, or the position held by him, is unchanged 
by the detail, we conclude, regardless of the fact that under the detail 
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he may have temporarily had the duties and responsibilities of 
another position, that such an employee has held his position for the 
requisite period, assuming, of course, that the duties and responsi- 
bilities of his official position have not been changed. Question 2 is 
answered in the affirmative. 

Question 3 appears to be predicated upon an assumption that a “de- 
tail” in any case deprives an employee of salary retention benefits. 
Since such an assumption is not in consonance with our answer to 
question 2, we cannot answer specifically question 8. Generally, we 
may say that an employee may not acquire an official position within 
the purview of Public Law 594 other than by proper assignment or 
appointment thereto. However, if the records adequately evidence 
the assignment or appointment it would not seem that “formal” evi- 
dence of the personnel action would be essential to establish that he 
held the position. Again, the occupancy of a position over a long 
period of years might in the absence of evidence to the contrary, war- 
rant a conclusion that such position is the official position of the em- 
ployee. It is apparent that no general rule can be laid down for the 
treatment of such cases and each would be for individual consideration 
on the facts. Question 3 is answered accordingly. 

Our decision of November 1,-1956, B-104080, to which your letter 
refers, was concerned primarily with the nature of the evidence re- 
quired to establish that an employee had performed the same duties 
and responsibilities over the 2-year period required, as a condition 
to salary retention and would seem to have no application to the 
question of details. 


[B-135598] 


Payments—Advance—Subscerptions to Newspapers, Periodi- 
cals, Ete.—Chemical Index 


The decennial index published by the American Chemical Society may not be 
regarded as a newspaper, magazine, or periodical within the meaning of the 
advance payment exemption in 31 U. S. C. 530, and in the absence of express 
statutory authority Government agencies may not make advance payments for 
such a publication. 


To R. Davila, Department of Health, Education, and Welfare, April 
30, 1958: 


Your letter of March 19, 1958, with enclosures including copy of the 
invoice involved, requests our decision as to whether you may certify 
a voucher for $900 in favor of the American Chemical Society covering 
an advance payment for a nineteen volume set of the Fifth Decennial 
Index to Chemical Abstracts. 
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Your letter is, in pertinent part, as follows: 


In August 1957 The American Chemical Society circularized an offer to sell 
their proposed Fifth Decennial Index to Chemical Abstracts for $900. This is 
a very valuable document for scientists in the Food and Drug Administration 
laboratories. The cost could be spread over a 3-year period, payable in advance 
in installments of $800 each. They advised that when completed the Index would 
sell for $1,200 to $2,000. We are told that the current price has risen to $1,200. 

To take advantage of the savings, the Food and Drug Administration placed 
an order for the proposed Index. This was accepted by the Society’s invoice 
of October 31, 1957. 


You refer to a letter dated October 25, 1950, from our Claims Divi- 
sion to the American Chemical Society concerning a set of the Third 
Decennial Index purchased by the Food and Drug Administration 
wherein it was held that “as the publications in question are neither 
a newspaper, periodical nor magazine, there is no authority for pay- 
ment on the voucher in advance of delivery.” You say that you under- 
stand from the American Chemical Society that various agencies of 
the Government are now purchasing the proposed Index on an advance 
payment basis and you assume that a change of circumstances has 
occurred since 1950 which would permit payment in advance. 

Section 3648 Revised Statutes, 31 U.S. C. 529, provides, in pertinent 
part, that: 

No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or the delivery of articles of any description, for the 


use of the United States, payments shall not exceed the value of the service 
rendered, or of the articles delivered previously to such payment. * * * 


Section 530, Title 31 U.S. C., provides as follows: 


Subscriptions for publications for the Department of Agriculture, to be paid 
for by the Secretary of Agriculture; subscriptions to newspapers, magazines, 
periodicals, and other publications, purchased from funds of the branch, office, 
or officers of the Army the Secretary of the Army may from time to time desig- 
nate; subscriptions for publications for the Veterans’ Administration, to be paid 
for by the director; subscriptions for newspapers and periodicals for the naval 
service; subscriptions charges for newspapers, magazines, and other periodicals 
for official use of any office under the Government of the United States or the 
municipal government of the District of Columbia, to be paid from appropriations 
available therefor, may be paid in advance. [Italics supplied. ] 


In our decision of December 1, 1937, 17 Comp. Gen. 455, we held 
in connection with the act of June 12, 1930, 46 Stat. 580, from which 
the italicized portion of the last quoted Code provision is derived, 
that—quoting from the syllabus: 

Payment for the Third Decennial Index to Chemical Abstracts is not authorized 
in advance of the delivery of its several volumes, as such publication is not a 
newspaper, magazine, or periodical within the exception provided by the act of 
June 12, 1930, 46 Stat. 580, from the prohibition in section 3648, Revised Statutes, 


against payment from appropriated funds for services or supplies in advance 
of the rendition of such services or the delivery of such supplies * * *. 


By decision of September 3, 1938, A-90102, we affirmed our earlier 


decision. These decisions have not been overruled and we perceive 
468020 O-58—48 








722 DECISIONS OF THE COMPTROLLER GENERAL [87 


no reason why such decisions should not be for application in the 
instant case. 

While it may be that various agencies of the Federal Government are 
now purchasing the proposed Index on an advance payment basis, it 
also may be that the Federal agencies making advance payments for 
the publication in question are specifically authorized to do so by 
pertinent appropriation provisions or other law, or that such agen- 
cies are included among those authorized to pay for “publications” in 
advance by the last quoted Code provision. In any event, we are not 
aware of any change in circumstances that would permit payment in 
advance for the publication in question in the instant case. 

In view of the foregoing, you are advised that you may not certify 
a voucher for advance payment of the invoice involved here in the 
absence of a statutory provision which would have the effect of author- 
izing such payment. 
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Civilian Personnel—Overtime Compensation—Employees 
of Foreign Quarantine Division, United States Public Health 
Service 


Employees of the Foreign Quarantine Division, United States Public Health 
Service, who perform overtime duties during the nighttime may not receive addi- 
tional compensation for periods of constructive “stand-by or waiting time” under 
section 364c of the Public Health Service Act, 42 U. S. C. 267 (c), which requires 
the performance of actual duty during the prescribed overtime periods for en- 
titlement to overtime compensation, and there is nothing in the amendatory act 
of June 21, 1957, 71 Stat. 181, which confers any specific authority on the Secre- 
tary of Health, Education, and Welfare from which discretionary power to deter- 
mine what constitutes overtime services could be inferred. 


Overtime compensation, under section 364c of the Public Health Service Act, 
42 U. S. C. 267, is in lieu of compensation under any other provision of law and 
neither per annum nor wage board employees of the Foreign Quarantine Division 
of the United States Public Health Service may be paid overtime compensation for 
travel between their headquarters and temporary duty stations. 


Employees of the Foreign Quarantine Division of the United States Public 
Health Service, who have been ordered to overtime duty and report for such 
duty, but who do not perform any services because of circumstances beyond their 
control, may be paid overtime under section 364 (d) (1) of the Public Health 
Service Act, 42 U. S, C. 267; also, compensatory time not being specifically au- 
thorized by the act may not be granted. 


To the Secretary of Health, Education, and Welfare, May 2, 1958: 


On February 4, 1958, you requested our decision on several questions 
involving Public Law 85-58 which amends section 364 of the Public 
Health Service Act, 42 U.S. C. 267, to provide for the payment of over- 
time compensation to employees of the Foreign Quarantine Division 
performing overtime duties during the nightime and on Sundays and 
holidays. Such extra compensation with certain exceptions is re- 
quired to be paid to the United States by the owner, agent, or other 
person in charge of the conveyance at whose request the overtime serv- 
ices are performed. 

Three principal types of inspections are performed by employees 
of the Foreign Quarantine Division, namely: (1) quarantine inspec- 
tion, to prevent the introduction, transmission, or spread of communi- 
cable disease from foreign countries into the United States, pending 
completion of quarantine inspection, and unless specific permission is 
granted by the quarantine inspector, the vessel or aircraft, unless ex- 
empted, may not discharge cargo, disembark its passengers, or permit 
any person to come aboard; (2) medical examination of aliens; and 
(3) sanitation inspection, to determine the sanitary condition of the 
conveyance and the presence of vectors of quarantinable and other 
communicable diseases. 

Conditions under which such inspections are performed vary widely. 
With few exceptions, staff or aircraft inspections are assigned from 
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quarantine stations and are several miles from the airports. Ship 
inspections are performed either while the ship is in the stream or at 
the dock. Inspection in the stream requires transfer of personnel 
by launch between ship and shore, while dockside boarding requires 
waterfront travel. You say that the possibility of accident while 
transferring from launches to ships in darkness or near darkness, 
especially in rough weather, is considerably greater than in daylight, 
and that dockside boardings usually require travel into rough and 
lonely sections. 

You also say that a high percentage of the overtime is of the call- 
back type, frequently during the hours normally allotted for sleep 
or rest; that such overtime, performed at the request and for the 
convenience of the carrier, although irregular as to time of occurrence, 
is a regular and frequent practice; and that because of the hours at 
which overtime services are requested and the isolated locations of 
the stations, public transportation is infrequent and travel may take 
much longer than during normal business hours. 

You enclosed with your letter administrative instructions imple- 
menting Public Law 85-58. Under these instructions, overtime serv- 
ices, that is, service performed between 6 p. m. and 6 a. m. (or 7 p. m. 
and 7 a. m.), or on Sundays or holidays which do not fall within the 
employee’s regularly scheduled daily tour of duty, begin when the 
employee has reported to the duty station having jurisdiction of the 
conveyance and end when the employee completes the work connected 
with such services after his return to the station. Such overtime is 
computed on the daily basis without requiring that the employee 
perform services in excess of 40 hours during the administrative 
workweek. 

You present several questions which have arisen concerning the 
allowance of compensable time at overtime rates additional to the 
period so computed, in accordance with the referred-to administrative 
instructions. The questions will be answered in the order presented. 

1, Having in mind your decision of October 24, 1957, B-132126, dealing with 
the computation of overtime for customs employees under 19 U. S. C. 267, 1451 
(a statute with provisions comparable in many respeets to section 364 (c) and 
(d) of the Public Health Service Act as amended) advice is requested whether 
your office would object to a reasonable allowance of two hours during which 
the employee might be said to “remain on duty,” in the nature of stand-by or 
waiting time, prior to or between inspections although not engaged in the 
actual performance of “overtime duties * * * in eonnection with * * * in- 
spection or quarantine treatment’? Such a period of compensable time would 
be included as part of the overtime services in addition to the period computed 
in accordance with the administrative instructions. Computation of such 
additional compensable time would, of course, be in accord with the views 
expressed in your cited opinion of October 24, 1957 as to the scope of so-called 
“back-up time.” In this connection, your attention is invited to 27 Comp. Gen. 
102, where a similar allowance was approved under the comparable provisions 


of the Act (8 U. S. C. 109) providing for overtime compensation for immigration 
inspectors. 
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Public Law 85-58, 71 Stat. 181, amends section 364 of the Public 
Health Service Act, 42 U. S. C. 267, by adding thereto the following 
subsections: 


(c) Employees of the United States Public Health Service, Foreign Quarantine 
Division, performing overtime duties including the operation of vessels, in con- 
nection with the inspection or quarantine treatment of persons (passengers and 
crews), conveyances, or goods arriving by land, water, or air in the United 
States or any place subject to the jurisdiction thereof, hereinafter referred to 
as “employees of the Public Health Service,” when required to be on duty to 
perform such duties between the hours of 6 o’clock postmeridian and 6 o'clock 
antemeridian (or between the hours of 7 o’clock postmeridian and 7 o'clock 
antemeridian at stations which have a declared workday of from 7 o’clock 
antemeridian to 7 o'clock postmeridian), or on Sundays or holidays, shall be 
paid, in lieu of compensation under any other provision of law, at the rate of 
one and one-half times the basic hourly rate for each hour that the overtime 
extends beyond 6 o’clock (or 7 o'clock as the case may be) postmeridian, and 
two times the basie hourly rate for each overtime hour worked on Sundays or 
holidays. As used in this subsection, the term “basic hourly rate” shall mean 
the regular basic rate of pay which is applicable to such employees for work 
performed within their regularly scheduled tour of duty. 

(d) (1) The said extra compensation shall be paid to the United States by 
the owner, agent, consignee, operator, or master or other person in charge of 
any conveyance, for whom, at his request, services as described in this sub- 
Section (hereinafter referred to as overtime service) are performed. If such 
employees have been ordered to report for duty and have so reported, and the 
requested services are not performed by reason of circumstances beyond the 
contro] of the employees concerned, such extra compensation shall be paid on the 
same basis as though the overtime services had actually been performed during 
the period between the time the employees were ordered to report for duty and 
did so report, and the time they were notified that their services would not be 
required, and in any case as though their services had continued for not less 
than one hour. The Surgeon General with the approval of the Secretary of 
Health, Education, and Welfare may prescribe regulations requiring the owner, 
agent, consignee, operator, or master or other person for whom the overtime 
services are performed to file a bond in such amounts and containing such 
conditions and with such sureties, or in lieu of a bond, to deposit money or 
obligations of the United States in such amount, as will assure the payment of 
charges under this subsection, which bond or deposit may cover one or more 
transactions or all transactions during a specified period: Provided, That no 
charges shall be made for services performed in connection with the inspection 
of (1) persons arriving by international highways, ferries, bridges, or tunnels, 
or the conveyances in which they arrive, or (2) persons arriving by aircraft 
or railroad trains, the operations of which are covered by published schedules, 
or the aircraft or trains in which they arrive, or (3) persons arriving by vessels 
operated between Canadian ports and ports on Puget Sound or operated on the 
Great Lakes and connecting waterways, the operations of which are covered by 
published schedules, or the vessels in which they arrive. 

(2) Moneys collected under this subsection shall be deposited in the Treasury 
of the United States to the credit of the appropriation charged with the expense 
of the services, and the appropriations so credited shall be available for the 
payment of such compensation to the said employees for services so rendered. 


The language of subsection (c), 42 U. S. C. 267 (c), providing 
that the overtime compensation shall be paid to employees “perform- 
ing overtime duties * * * when required to be on duty to perform 
such duties” clearly contemplates the performance of actual duty 
during the prescribed overtime periods as a requisite for the overtime 
payments. While we have not questioned departmental regulations 
authorizing allowances of compensable “waiting” or “stand-by” time 
in addition to the time of actual overtime duty in the case of Customs 
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Service employees and Immigration Service employees, the statutes 
governing overtime payments to those employees differ in a very sig- 
nificant respect from the statute here under consideration. Under 
19 U. S. C. 267 and 5 U. S. C. 342c, the Secretary of the Treasury 
and the Attorney General, respectively, are directed “to fix a reason- 
able rate of extra compensation for overtime services” which language 
has been construed as conferring upon the department head very 
broad discretion in determining what constitutes overtime services 
thereunder. Callahan v. United States, 122 F. 2d 216; 33 Op. Atty. 
Gen. 112; 87 Comp. Gen. 276; 27 id. 102. On the other hand, Public 
Law 85-58 merely provides that the Foreign Quarantine employees 
“shall be paid” the overtime and does not confer upon the Secretary 
of Health, Education, and Welfare any specific authority from which 
the aforesaid broad discretionary power could be inferred. Also, 
while the House of Representatives in H. R. 7221, which became 
Public Law 85-58, endeavored to adopt a provision which would 
have put the Quarantine Division on an overtime basis very similar 
to that of the Customs and Immigration Service, the Senate revised 
and modified the language of the bill. That modification was agreed 
to by the House and is now contained in Public Law 85-58. We find 
nothing in the legislative history of the language as adopted indicat- 
ing that Congress intended it to have other than its clear and un- 
ambiguous meaning. 

Therefore, we are required to object to the allowance of com- 
pensable overtime for periods when the employees are not engaged 
in the actual performance of overtime duties. 

2. Assuming the answer to the previous question is in the affirmative, may 
such reasonable allowance be made if the overtime services are performed for 
exempt carriers and hence not reimbursable? In our opinion, the considerations 
supporting such allowance are not affected by the circumstance as to whether 
the overtime compensation is reimbursable. 

Since our answer to the previous question is in the negative no 
answer is required to this question. 

3. Because of the isolated location of many quarantine stations, it is some- 
times more expeditious for the quarantine inspector to proceed from his home 
directly to the conveyance, whether it be a ship or an aircraft, rather than 
report to the station prior to the inspection. Under such circumstances, may 
the period of overtime services be computed constructively, on a station to 
station basis, as though the employee had reported to the station prior to 
and on completion of the inspection? Overtime so computed is not intended 
to affect the reasonable period proposed to be allowed under question 1 for 
stand-by and waiting time. 

Our decisions, regardless of the overtime statute involved, have 
consistently held that per annum employees are not entitled to over- 
time compensation for travel time outside their regularly scheduled 
tours of duty not involving the performance of work or carried out 
under arduous conditions. 24 Comp. Gen. 456, and decisions there 
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cited. Cf. section 204 of the Federal Employees Pay Act of 1945, as 
added by section 205 (b) of the Federal Employees Pay Act Amend- 
ments of 1954, 68 Stat. 1110, 5 U. S. C. 912b. We particularly held 
such rule applicable to Customs Service employees in 37 Comp. Gen. 
356 and to Foreign Quarantine Division employees in decision of 
September 24, 1947, B-67600. While the rule respecting travel over- 
time is somewhat more liberal concerning wage board employees 
whose wages are fixed pursuant to the act of March 28, 1934, 48 Stat. 
509, such interpretation is based upon the provisions of that act. 
Since the overtime compensation payable under Public Law 85-58 
is in lieu of compensation under any other provision of law, we view 
the general rule as set forth above as controlling even in the case of 
wage board Quarantine Division employees. Also, we do not view 
the travel of Quarantine Division employees from residence to head- 
quarters or from headquarters to temporary duty stations, generally, 
as carried out under arduous conditions or involving the performance 
of work. Of course, certain segments thereof, such as the time spent 
transferring from launch to ship, properly could be so classified. 
Thus, we conclude that neither per annum nor wage board Quarantine 
Division employees may be paid overtime compensation for mere 
travel between their headquarters and temporary duty stations and 
that your administrative instructions are ineffective so far as they 
authorize such payments. Therefore, the question is answered in the 
negative. 


4. Section 364 (d) of the Public Health Service Act (as amended by P. L. 
85-58), provides that if the quarantine employees “have been ordered to report 
for duty and have so reported, and the requested services are not performed 
by reason of circumstances beyond the control of the employees concerned, such 
extra compensation shall be paid on the same basis as though the overtime services 
had actually been performed during the period between the time the employees 
were ordered to report for duty and did so report, and the time they were notified 
that their services would not be required, and in any case as though their services 
had continued for not less than one hour.” 

Under the exemptions provided in the statute, aircraft or trains “the operations 
of which are covered by published schedules” are exempted from charges for 
overtime services. 

When the employee has been ordered to report for duty but services are not 
performed, the administrative instructions (paragraph 5a (5)) provide that 
overtime compensation as authorized in the quoted language may be paid to the 
employee only if the carrier is liable for reimbursement. This construction is 
based on the decision in 10 Comp. Gen. 487, 491 involving the somewhat similar 
provisions of the Act of March 2, 1931, wherein it was held that such provision 
had no application te cases in which the Government is liable for the overtime. 
(When services are performed, however, the instructions provide that overtime 
shall be computed in multiples of one hour, and if the employee performs services 
in excess of fifteen minutes but less than one hour, the overtime is computed 
as one hour, regardless of whether the overtime compensation is reimbursable 
(see 25 Comp. Gen. 121) ). 

Under the statutory provisions here involved, aircraft whose operations are 
covered by a published schedule have been considered exempt from charges for 
overtime service even though they land at a time and place not scheduled. For 
example, weather conditions may prevent aircraft from landing at a scheduled 
airport. In some cases, as many as four or five alternate airports are alerted 
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and inspectional personnel at such airports are called back to duty between 
€ p.m. and 6 a. m. (or on Sundays and holidays) to inspect the aircraft on arrival. 
They are required to remain on duty until all the aireraft involved have landed. 
In many cases, no landings are made at some of the alternate airports. 

Application of the holding in 10 Comp. Gen. 487 to this situation, where stand-by 
duty of several hours is required, appears a hardship on the employees involved, 
particularly in view of the call back provisions of the Federal Employees Ray Act 
(5 U.S. C. 912a) which would otherwise be applicable. 

Accordingly, your advice is requested whether the view expressed in 10 Comp. 
Gen. 487, 401, is applicable to situations arising under section 364 (d) of the 
Public Health Service Act so as to preclude the payment of overtime compensation 
thereunder if the employee has reported for overtime duty as ordered but the 
requested services are not performed by reason of circumstances beyond the 
control of the employee and the carrier is exempted from reimbursement. If so, 
may compensatory time off be allowed to these employees? 

Our decision reported in 10 Comp. Gen. 487, 491, which held that 
employees of the Immigration Service are not entitled to overtime 
compensation for time on duty when no actual inspection takes place 
for which the Government would not be reimbursed, was based on 
the fact that authority for the payment of overtime when those 
employees have been ordered to report for duty but services are not 
performed is contained in section » of the act of March 2, 1931, 5 
U.S. C. 342d, and that section is specifically made not applicable to 
exempt situations. However, while subsection (d) (1) of Public Law 
85-58, 42 U. S. C. 267 (d) (1), which similarly authorizes the pay- 
ment of overtime when employees have been ordered to report for 
duty but services are not performed couitains a proviso “That no 
charges shall be made for services performed in connection with” 
certain specified situations, there is no language in the proviso exclud- 
ing the application of the authority considered in this question from 
exempt situations. Consequently, we view subsection (d) (1) as 
authorizing the payment of the overtime provided for in subsection (c) 
to employees who have been ordered to report for duty but services are 
not performed because of circumstances beyond their control, regard- 
less of whether the exempt situations are, or are not, involved. There- 
fore, the question is answered in the negative. Compensatory time off 
could not be allowable in any event, since Quarantine employees’ 
rights regarding the overtime work here considered are governed by 
Public Law 85-58 “in lieu of compensation under any other provision 
of law,” and that act makes no provision for compensatory time off. 


(B-135426] 


Military Personnel — Pay — Retired — Auxiliary Reserve 
Service—Honorary Reserve Service 


Inactive service in the Auxiliary Reserve, which was a section of the Officers’ 
Reserve Corps, is specifically creditable under section 202 of the Career Com- 
pensation Act of 1949, 37 U. S. C. 233, for the purpose of computing a member’s 
annual base and longevity pay for retired pay purposes under Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act of 1948. 
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In view of the express provision of section 202 (b) of the Career Compensation 
Act of 1949, 37 U. S. C. 233 (b), which permits members of the uniformed services 
to count for basic pay purposes periods in the Honorary Reserve of the Officers’ 
Reserve Corps, the holding in 28 Comp. Gen. 655 that Honorary Reserve service 
may not be credited for longevity pay purposes in the computation of retired 
pay under Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 is no tonger for application. 25 Comp. Gen. 655, 
modified. 


To Lieutenant Colonel C. W. Griffin, Department of the Air Force, 
May 5, 1958: 


By letter dated March 4, 1958, the Office of the Directorate of Ac- 
counting and Finance, Department of the Air Force, forwarded your 
letter of February 21, 1958 (Air Force request No. 322), presenting 
for decision a voucher stated in favor of Colonel Bert R. Kuss, USAF 
(Ret.), for the difference between retired pay as a colonel with over 
26 years’ service and retired pay as a colonel with over 30 years’ serv- 
ice for the period December 1, 1957, to January 31, 1958. 

You say that Colonel Kuss was retired effective March 31, 1951, 
under the provisions of section 1331, Title 10, U. S. Code, having 
completed a total of 10.511 years of service for percentage purposes; 
25 years, 2 months and 24 days total service for retirement; and 31 
years, 3 months and 7 days for basic pay purposes, which includes 5 
years, 2 months and 13 days served in the Auxiliary Reserve during 
the period July 24, 1930, through October 6, 1935. You state that 
during the period April 1, 1951, to November 30, 1957, the officer was 
paid retired pay with credit for over 30 years’ service for longevity 
purposes, but in the course of auditing his retired pay account the 
period served in the Auxiliary Reserve was noted and, on the basis 
of our decision of May 20, 1949, 28 Comp. Gen. 655, his pay account 
was recomputed by multiplying his years of service for percentage 
purposes by the monthly basic pay of a colonel with over 26 years’ 
service instead of with over 30 years’ service. 

You refer to our decision in 22 Comp. Gen. 358 wherein it was held 
that service in the “Inactive Reserve” may be credited for longevity 
pay purposes in computing the pay of a member of the Officers’ Re- 
serve Corps on active duty and the later holding in 28 Comp. Gen. 
655 that service in the Honorary Reserve may not be included in the 
computation of longevity for retired pay purposes. Also you point 
out that section 202(b) of the Career Compensation Act of 1949, 37 
U.S. C. 233 (b), enacted subsequent to 28 Comp. Gen. 655, provides 
credit for basic pay purposes for periods of membership in the Honor- 
ary Reserve of the Officers’ Reserve Corps or Organized Reserve Corps. 
You state that the “Auxiliary Reserve, Inactive Reserve, Honorary 
Reserve, and Retired Reserve, each being successors of the other in 
the order listed, all appear to be inactive sections of the Officers’ 
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Reserve Corps,” and you express doubt as to whether the period of 
time spent in the Auxiliary Reserve by Colonel Kuss constitutes service 
creditable for basic pay purposes in computing his retired pay. 

Colonel Kuss was retired effective March 31, 1951, under the pro- 
visions of Title III of Public Law 810, approved June 29, 1948, 62 
Stat. 1087, 10 U. S. C. 1036, (the pertinent provisions of which are 
now contained in 10 U. S. C. 1331-1337 and 1401, formula 3), by 
reason of having met the prescribed age and service requirements. 
The retired pay there authorized for a person eligible to receive it is 
required to be computed as expressly prescribed in section 303 of that 
act, 62 Stat. 1088, 10 U. S. C. 1036 (b), on the basis of— 

* * * pay at an annual rate equal to 214 per centum of the active duty annual 
base and longevity pay which he would receive if serving, at the time granted 
such pay, on active duty in the highest grade, temporary or permanent, satis- 
factorily held by him during his entire period of service * * *. 
multiplied by the number of years service creditable to him under that 
act. Provisions substantially the same as the above statutory pro- 
visions were reenacted by the act of August 10, 1956, 70A Stat. 106, 10 
U.S. C. 1401, formula 3. 

Under the above-quoted provisions of section 303 (and 10 U. S. C. 
1401, formula 3) the annual base and longevity (basic) pay which 
Colonel Kuss would receive “if serving at the time granted such pay, 
on active duty in the highest grade, temporary or permanent, satis- 
factorily held by him during his entire period of service,” necessarily 
would include, in the computation of such pay, all periods of service 
authorized by law for basic pay purposes. In that connection, section 
8 of the Pay Readjustment Act of 1942, 56 Stat. 360, 37 U.S. C. 103 
(1946 Ed.), authorized, in computing longevity pay, the crediting of 
all periods during which a commission was held in the Officers’ Re- 
serve Corps. Under section 202 (a) (2) of the Career Compensation 
Act of 1949, 63 Stat. 808, 37 U. S. C. 233 (a) (2), additional service 
credit is authorized for basic pay purposes for periods during which 
a member held an appointment as a commissioned officer in the Officers’ 
Reserve Corps and, as you indicate, section 202 (b) permits members 
of the uniformed services to count for basic pay purposes periods while 
a member of the Honorary Reserve of the Officers’ Reserve Corps or 
Organized Reserve Corps. 

The Auxiliary Reserve was established as a section in the Officers’ 
Reserve Corps presumably under authority contained in section 37 
of the National Defense Act, 39 Stat. 189. See paragraph 6c, Army 
Regulations 140-5, December 15, 1924. The Auxiliary Reserve was 
succeeded in order by the following sections of the Officers’ Reserve 
Corps: Inactive Reserve (see paragraph 6, Army Regulations 140-5, 
June 16, 1936) ; Honorary Reserve (see section VI, War Department 
Circular 356, December 3, 1946, and section I, Department of the 
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Army Circular 246, August 13, 1948) ; and the Retired Reserve (see 
section 213 (a), Armed Forces Reserve Act of 1952, 66 Stat. 485, 
50 U.S. C. 933 (a)). 

In decision of October 15, 1942, B-28833, 22 Comp. Gen. 358, we 
held that, under the provisions of section 3 of the Pay Readjustment 
Act of 1942, 56 Stat. 360, time during which a commission was held 
in the Officers’ Reserve Corps, even though the officer is carried in the 
Inactive Reserve, is to be included in computing the longevity pay of 
a reserve officer on active duty. In response to certain questions pre- 
sented by the Secretary of the Army concerning the administration 
of Title III of Public Law 810, we held in decision of May 20, 1949, 
B-83703, 28 Comp. Gen. 655, in answer to question 2 (d), that our 
Office would not be warranted in concluding that the period of time 
during which an officer is in the Honorary Reserve of the Officers’ Re- 
serve Corps may be credited for longevity pay purposes in the com- 
putation of his retired pay. 

In our decision of May 20, 1949, 28 Comp. Gen. 655, we compared 
the Honorary Reserve of the Officers’ Reserve Corps with its counter- 
part in the Navy, namely, the Honorary Retired list of the Naval Re- 
serve. Considering their similarity, the conclusion therein was based, 
to some extent, on the provisions of law then in effect, that is, section 
15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 37 U.S. C. 115, 
which, in authorizing counting all “active service” performed after 
retirement to increase retired pay, was viewed as clearly negativing 
any intention to authorize counting inactive service after retirement 
for that purpose. Compare 23 Comp. Gen. 284. As you indicate, 
our decision in 28 Comp. Gen. 655 was rendered prior to October 1, 
1949, the effective date of the Career Compensation Act of 1949. Any 
doubt that might have existed prior to October 1, 1949, with respect 
to including credit for inactive service in the Honorary Reserve was 
put to rest by the express provisions of section 202 (a) of the Career 
Compensation Act of 1949, 37 U. S. C. 233 (a), authorizing full time 
for all periods “during which they were enlisted or held appointments 
as commissioned officers * * * in the Officers’ Reserve Corps” and the 
qualified provisions in section 202 (b) authorizing “additional service 
credit for basic pay purposes, for periods * * * while a member of 
the Honorary Reserve of the Officers’ Reserve Corps or Organized 
Reserve Corps.” 

Since the Auxiliary Reserve was a section in the Officers’ Reserve 
Corps, Colonel Kuss is entitled under the provisions of section 202 (a) 
of the Career Compensation Act of 1949 to include his service in the 
Officers’ Reserve Corps, even though he was assigned to the Auxiliary 
Reserve section, for the purpose of computing his annual base and 
longevity (basic) pay for retired pay purposes under Public Law 
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810. It is assumed, of course, that the officer was assigned to the Aux- 
iliary Reserve only for periods he held an appointment as a commis- 
sioned officer in the Officers’ Reserve Corps. See 35 Comp. Gen. 504, 
506. Inthe light of the express provisions now contained in section 202 
of the Career Compensation Act of 1949 with respect to the Honorary 
Reserve, the answer to question 2 (d) in decision of May 20, 1949, 28 
Comp. Gen. 655, is no longer for application. 

Accordingly, payment on the submitted voucher returned herewith 
is authorized, if otherwise correct. 


[B-135897] 


Military Personnel—Economy Act Loss Claims—Appropri- 
ation Availability 


The authorization for an appropriation in the act of September 2, 1957, 71 Stat. 
575, which provides for payment of inequitable losses in pay sustained by of- 
ficers of the uniformed services under emergency economy legislation, does 
not constitute an appropriation nor expand the availability of appropriations 
thereafter made in the absence of a specific statutory provision, and the fact 
that the Coast Guard Commandant advised the Subcommittee of the Committee 
on Appropriations, House of Representatives, that such claims by officers or 
former officers of the Coast Guard were to be paid from the 1959 Coast Guard 
appropriation does not have the effect of making the appropriation available 
for payment of the claims. 


To the Secretary of the Treasury, May 5, 1958: 


There are pending before our Office for settlement a number of 
claims made by officers and former officers of the United States Coast 
Guard (and the widows and legal representatives of deceased officers) 
for additional pay and allowances believed to be due under Publi¢ 


Law 85-255, approved September 2, 1957, 71 Stat. 575, which provides: 

That upon application of any officer or former officer (including the widows 
and legal representatives of such officers who are deceased) of the services men- 
tioned in the Joint Pay Act of June 10, 1922, who, upon advancement in rank, 
did not receive an increase in the rates of pay or allowances for any part of 
the period beginning July 1, 1932, and ending June 30, 1934, by reason of the 
application in the case of such officer of section 201 * * * of the Legislative 
Appropriation Act for the fiscal year ending June 30, 1933, the Comptroller 
General shall determine the aggregate amount of pay and allowances, in 
addition to that otherwise accruing, which would have accrued to such officer 
if such section had not been applied in his case (except as to longevity) and pay 
to such officer the amount so determined. 


Section 2 of the act provides that “There is hereby authorized to be 
appropriated such a sum as may be necessary to carry out the pro- 
visions of this Act.” 

As of the present date, our Claims Division has examined, and 
determined to be allowable, Coast Guard claims under Public Law 
85-255 for amounts aggregating more than $30,000. Ilowever, no 
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amounts have been certified for payment for the reason that there 
appears to be no available appropriation from which such claims may 
be paid. 

It has been noted that on page 339 of appropriation hearings of 
January 29, 1958, before a subcommittee of the Committee on Ap- 
propriations, House of Representatives, 85th Congress, Second Ses- 
sion, the Commandant of the Coast Guard made reference to Public 
Law 85-255 and stated that, unless the Committee had objection, it 
was planned to pay such claims arising under that act as are approved 
by the Comptroller General of the United States from the 1959 Coast 
Guard appropriation for “Operating Expenses.” He further stated 
that “This expense will be approximately $20,000.” It appears from 
an examination of Public Law 85-354, approved March 28, 1958, 72 
Stat. 61, making appropriations for the Treasury and Post Office 
Departments and the Tax Court of the United States for the fiscal 
year ending June 30, 1959, that no specific provision was made therein 
for the use of the funds appropriated by that act for payment of any 
claims arising under Public Law 85-255. 

It is, of course, a well-established rule that the appropriations 
provided by Congress to the Federal agencies may be used only for 
the objects for which they are made and no others. Section 3678, 
Revised Statutes, 31 U. S. C. 628. The authorization for an appro- 
priation contained in section 2 of Public Law 85-255 does not con- 
stitute an appropriation or expand the availability of appropriations 
thereafter made in the absence of specific statutory provisions to 
indicate such a purpose. 19 Comp. Gen. 961; 26 Comp. Gen. 452. 
Thus we are required to conclude that the statement made by the 
Commandant before a subcommittee of the House of Representatives 
did not have the effect of making available for payment of claims 
arising under Public Law 85-255 funds thereafter appropriated for 
“Operating Expenses” of the Coast Guard. 

This matter is brought to your attention at this time in order that 
an appropriate request for an appropriation may be submitted to 
Congress during the present session. 


[B-136015J 


Atomic Energy Commission—Sale of Power—Flexible v. 
Fixed Rates 


The sale of steam under the second round of the Atomic Energy Commission’s 
Power Reactor Demonstration Program to rural electric cooperatives and pub- 
licly owned utilities on the basis of a flexible price, which amounts essentially 
to the cost saved by reason of not having to generate interruptible steam in their 
own plants, is not contrary to the provisions of section 111 of the act of August 
21, 1957, 71 Stat. 409, which authorized the program. 
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To the Chairman, United States Atomic Energy Commission, May 
7, 1958: 


Reference is made to the General Manager’s letter of April 29, 1958, 
requesting our advice as to whether the sale of steam under the Second 
Round of the Commission’s Power Reaetor Demonstration Program 
on the basis set forth in his letter is in conformity with the require- 
ments of section 111 (a) (1) of Public Law 85-162, 71 Stat. 403. 

Section 111 (a) (1) of Public Law 85-162 provides as follows: 


Sec. 111. CooperRATIVE PowWER REACTOR DEMONSTRATION PROGRAM.—(a) There 
is hereby authorized to be appropriated to the Atomic Energy Commission, in 
accordance with the provisions of section 261 a. (2) of the Atomic Energy Act 
of 1954, as amended, the sum of $129,915,000 for use in a program not to exceed 
$149,915,000, subject to the following conditions: 

(1) Arrangements for projects sponsored under the Second Round of the Com- 
mission’s power reactor demonstration programs by cooperatives and publicly 
owned agencies under which the reactor is financed in major part by the Com- 
mission and is to be owned by the Federal Government, shall be carried on by 
direct contract between the Commission and the equipment manufacturer or 
engineering organization with respect to the development, design, and construc- 
tion of the reactor and related facilities, and by direct contract between the 
Commission and the cooperative or publicly owned organization with respect to 
the provision of a site and conventional turbogenerating facilities, the operation 
of the entire plant including training of personnel, the sale by the Commission 
of steam from the reactor complex to the cooperative or publicly owned organiza: 
tion, and other relevant matters. Sale of steam by the Commission under 
contract with the eooperative or publicly owned organization shall be at rates 
based upon the present cost of, or the projected cost of, comparable steam from 
a plant using conventional fuels at such locations. Projects covered under this 
subsection shall be operated under contract with the Commission for such period 
of time as the Commission determines to be advisable for research and develop- 
ment purposes but in no event to exceed ten years. Upon the expiration of such 
period the Commission shall offer the reactor and its appurtenances for sale to 
the cooperative or publicly owned agency at a price to reflect appropriate depre- 
ciation but not to include construction costs assignable to research and develop- 
ment. In the event the cooperative or publicly owned agency elects not to 
purchase the reactor and its appurtenances, the Commission shall dismantle 
them. 


In its report on the bill, the Joint Committee on Atomic Energy 
had this to say with respect to the meaning of the language concern- 
ing the sale of reactor steam: 


Steam would be sold to the cooperative or public organizations at rates based 
upon the present cost of, or the projected cost of, comparable steam from plants 
using conventional fuels at such general locations. By “comparable” steam 
is meant steam of the same regularity and reliability, and of the same tempera- 
ture and pressure as that obtained from conventional sources. By “cost” is 
meant cost to the cooperative; that is to say, the ascertained value or charge 
for steam which the cooperative pays or would pay for steam of a comparable 
degree of interruptibility. 

The above are only general principles which, of course, will require adapta- 
tion to the circumstances of each contractual situation (S. Rept. 791, p. 19; H. 
Rept. 978, p. 19). 


A nuclear reactor cannot, at present, be considered a reliable or 
firm source of steam during the early period of its operation. Con- 
sequently, such steam cannot be relied upon by a generating company 
for production of power to supply its firm load demand. To the 
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extent such interruptible steam is used to supply a demand for firm 
power, the company must have an alternate and reliable source of 
steam. In other words, interruptible steam produces only interrup- 
tible power, and its value depends on the value of such power. The 
larger a power company’s system and load is, the more flexibility it 
has in the use of interruptible power. Conversely, the smaller the 
company’s load, the more difficult it is to make use of interruptible 
power. 

The price charged a purchaser of any product ordinarily is greater 
than the seller’s cost of production. It might thus be argued that 
participants in the Second Round should pay rates for reactor steam 
somewhat higher than the cost of producing such steam in a conven- 
tional plant. On the other hand, organizations engaged in the gen- 
eration of electric power from steam include steam boilers as an in- 
tegral part of their generating facilities, and it is therefore obvious 
that, if a power company has boiler capacity to produce steam to 
generate sufficient power to meet its firm load demand, there would be 
no sound economic basis for it to pay more for purchased steam to 
meet that load than its own cost of steam production. 

The Commission’s Power Reactor Demonstration Program is an 
experimental program. The concept adopted by the Commission in 
the three rounds announced to date has been one of partnership be- 
tween the Commission and the partipants in the construction and 
operation of reactors in order to learn more about the technical and 
economic feasibility of nuclear power. This concept implies partici- 
pation by nongovernmental organizations in what is essentially re- 
search and development work. By reason of their usual small size 
and limited capital it is at least questionable whether rural electric 
cooperatives and most publicly owned electric utilities are in a posi- 
tion to commit themselves to any financial risks to engage in research 
of this nature. This appears to have been one reason for the enact- 
ment of section 111 (a) (1) of Public Law 85-162, which provides 
for complete Government financing of reactor construction under the 
Second Round. It was brought out in the hearings on that law that 
the Rural Electrification Administration, upon which most rural co- 
operatives must depend for capital loans, would not approve loans to 
enable cooperatives to participate in demonstration projects without 
assurance, in effect, that the power to be generated would cost the 
cooperative no more than power generated by conventional sources. 
Congressional approval of projects under the Second Round, subject 
to the conditions specified in section 111 (a) (1), must be assumed to 
have been given with knowledge of this fact, and we believe this is 
significant in construing those conditions. 
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The two proposed arrangements as to which our opinion is specifi- 
cally requested are those between the Commission and the Rural 
Cooperative Power Association of Elk River, Minnesota, and the City 
of Piqua, Ohio. Both arrangements propose to charge for interrup- 
tible reactor steam a flexible price which amounts essentially to the 
cost saved by RCPA and Piqua by reason of not having to generate 
such steam in their own plants. In other words, it is contemplated 
by the arrangements that the cost to the utility of power generated 
from reactor steam would be no less or no more than that of power 
generated from steam produced in the participants’ own plants. In 
both cases, because their need for firm power includes the power ex- 
pected to be generated from reactor steam, the participants have con- 
ventional sources of steam which can be used when reactor steam is 
not available. The fixed charges on these conventional steam boilers 
must continue to be borne by RCPA and the City of Piqua, whether 
reactor steam is available or not. Consequently, the charges pro- 
posed to be made for reactor steam do not include any factor for such 
fixed costs which would normally enter into the production cost of, 
and the usual charge for, steam produced from conventional fuels. 
The arrangements do provide, however, for inclusion of such a factor 
in the charge for reactor steam, from the time when RCPA or the 
City of Piqua has power load requirements in excess of its own plant 
capacity, provided the reactor has then become a dependable source 
of steam. 

The legislative history of section 111 (a) (1) of Public Law 85-162, 
as stated in the General Manager’s letter, contains some indications of 
an intent that the rate to be charged for reactor steam should be the 
“ascertained value” of or the “commercial rate” at which comparable 
steam could be purchased from others. The value or commercial rate 
for interruptible steam is, we believe, somewhat similar to the value 
or commercial rate for interruptible or “dump” power. The General 
Manager’s letter states it to be the Commission’s conclusion that there 
is no “commercial rate” for interruptible steam. Based on our knowl- 
edge of rates charged for interruptible power, we believe this to be a 
correct statement. Most interruptible power is sold on the basis of 
negotiations between the parties, and the rate charged may depend 
more upon the bargaining positions of the respective parties than 
upon the cost of production or other normal factors. The legislative 
history also contains references to a fixed price for reactor steam. See, 
for,example, the comments by Senator Anderson and Representative 
Holifield at pages 15682 and 12985 of the Congressional Record for 
August 9, 1957. 

Because of the limited risks which cooperatives and publicly owned 
electric utilities can afford to assume in connection with power reactor 
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demonstration projects, it seems unlikely that they would be willing to 
pay more for reactor steam to replace steam which could be produced 
in their own plants than the anticipated saving resulting from shutting 
down their own boilers. For the same reason, it appears improbable 
that they would agree to any greater fixed rate. Under such circum- 
stances, the sale of steam at a flexible rate, as proposed, would avoid 
both the risk of loss and the possibility of a windfall to the contractor. 

The enactment of section 111 (a) (1) of Public Law 85-162 demon- 
strates the intent of the Congress to permit participation in the Second 
Round by cooperative and publicly owned utilities. Having regard for 
the testimony to the effect that the Rural Electrification Administra- 
tion would not approve participation by cooperatives which would ex- 
pose them to financial risk, and in the interest of equality of treatment 
for publicly owned organizations, it is our opinion that arrangements 
for the sale of reactor steam on the basis proposed would not be con- 
trary to the provisions of section 111 (a) (1). 

However, in order to fulfill the purposes of the Power Reactor Dem- 
onstration Program, we believe it is important to provide for the maxi- 
mum use of reactor steam, in order to secure the greatest possible 
operating experience. We note in the case of the proposed arrange- 
ment with RCPA that RCPA is obligated to utilize reactor steam to 
the fullest extent possible “consistent with sound utilities practice.” 
If RCPA is to incur no loss by reason of its purchase of reactor steam, 
be believe it would be preferable to specify more definitely the condi- 
tions under which it may refuse to utilize such steam. 


[.B-135028] 


Civilian Personnel—Meals Furnished Food Handlers—Ex- 
cess Meals—Deductions—Lump-Sum Leave Payments 


A regulation to preclude deduction from lump-sum leave payments due food 
handlers at Navy installations for excess meals received because of having used 
less leave during the year than was contemplated when the charges were estab- 
lished on an eleven-month basis is proper under Bureau of the Budget Circular 
No. A-29, July 16, 1952, which prescribes the general policy for furnishing sub- 
sistence to certain employees. 


To the Secretary of the Navy, May 8, 1958: 


On April 14, 1958, your file OIR 250: ib, the Chief of Industrial 
Relations requested our comments upon a proposed modification of 
your instructions contained in NCPI 225.4-3% relating to deductions 
for subsistence furnished food handlers in Navy installations. The 
contemplated change in the instruction results from our letter dated 

468020 O-58—49 
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March 5, 1958, B-135028, to you, wherein we questioned the propriety 
of that portion of existing regulations reading as follows: 

(1) “Annual leave” as used above, includes the period of time for which lump 
Sum leave payment is made (Comp. Gen. B-92441 of 24 April 1950 to SecNav— 
unpublished). 

Your Department now proposes to delete the quoted language and 
substitute the following in lieu thereof. 

No deduction for subsistence expenses will be made for periods covered by lump- 
sum payments for annual leave. 

Due to the fact that the annual leave charge for full subsistence 
(three meals per day, 7 days per week) is based upon complete 
aggregate cost of meals for 11 months only, employees, who in a given 
year, use little leave and actually receive more meals than those upon 
which the annual charge is computed, receive such excess meals at the 
expense of the Government unless, of course, they are required to 
make additional payments for such meals. On the other hand, in 
those cases, when in the course of a year an employee actually receives 
less than the number of meals upon which the annual charge is com- 
puted, he will have paid more than the actual cost of the meals 
furnished. Your Chief of Industrial Relations therefore has con- 
cluded that the proposed change in paragraph 225.4-38h of NCPI 
likely will not result in annual net losses to the Navy. 

We note that Bureau of the Budget Circular A-29, July 16, 1952, 
prescribing the general policy to be followed in the furnishing of 
subsistence to certain employees (including food handlers) in Federal 
hospitals and domiciliary homes, provides that no refund or credit 
shall be allowed for meals not taken except when an employee is on 
sick leave for more than 10 consecutive working days. However, such 
Circular contains no express provision for charging employees with 
excess meals furnished during any year. If it were intended that 
collection be made from employees for excess meals furnished under 
the circumstances here involved, we think it reasonable to presume the 
Circular expressly would have so provided. In the absence of any 
such express provision, we also presume the Circular contemplates 
that the undercharges and overcharges would substantially balance 
out, thus eliminating the necessity for meal debits and credits in indi- 
vidual cases. 

In view of the above comments and of the administrative difficulties 
that might be encountered in individual cases in determining the exact 
amounts by which an employee's lump-sum leave payment should be 
reduced, we offer no objection to your Department’s proposed change 
in NCPI 225.4-3k. 
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[[B-135734] 


Military Personnel — Compensation — Double—Foreign 
Post, Etc., Allowances—Basic Compensation 


The post salary differential which is payable to employees outside of the con- 
tinental United States under 5 U. S. C. 118h and Executive Order No. 10000 is 
not regarded as a part of the basic compensation of the position within the mean- 
ing of the dual compensation limitation in 5 U. S. C. 59a, and, therefore, a 
retired officer of the uniformed services whose retired pay and civilian compen- 
sation exceeds the $10,000 dual compensation limitation only when the post 
differential is included may be paid retired pay and receive the civilian compensa- 
tion and post differential without violating the dual compensation prohibition. 


To Lieutenant Colonel C. W. Griffin, Department of the Air Force, 
May 8, 1958: 


On April 2, 1958, the Directorate of Accounting and Finance, Head- 
quarters, U. S. Air Force, forwarded your undated letter requesting 
an advance decision concerning the legality of paying Second Lieu- 
tenant Duncan B. Macleod, USAF, retired, $150.07, representing re- 
tired pay withheld from him for the period September 16, 1957, 
through October 21, 1957, under the $10,000 dual compensation limita- 
tion fixed in section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S.C. 59a. The submission of your request for decision 
was approved by the Military Pay and Allowance Committee, Depart- 
ment of Defense, as Air Force Request No. 332. 

It appears that Lieutenant Macleod was retired for physical dis- 
ability on January 1, 1945, under section 5 of the act of April 3, 1939, 
as amended, 10 U.S. C. 456 (1946 Edition), and that his nonregular 
status (apparently as a member of the Officers’ Reserve Corps) ter- 
minated on April 1, 1953, since his limited term appointment was not 
continued for an indefinite term under section 224 of the Armed Forces 
Reserve Act of 1952, 66 Stat. 487, 50 U.S.C. 948. You report that he 
was receiving retired pay at the rate of $2,182.80 per annum when he 
accepted employment with the U. S. Information Agency on February 
1, 1956, and that upon his being assigned to duty overseas with that 
agency in Karachi, Pakistan, his salary of $7,765, increased by 20 
percent because of post salary differential, plus his retired pay, ex- 
ceeded the $10,000 dual compensation limitation of section 212 of the 
Economy Act. You say that the post salary differential was paid 
effective September 16 through October 21, 1957, when he terminated 
his Federal employment. 

Your doubts in this matter appear to be based on our decision of 
October 28, 1946, 26 Comp. Gen. 271, 278, holding that the “annual 
rate of compensation” mentioned in section 212 of the Economy Act 
“has reference to the basic compensation of the civilian office or po- 
sition,” and that the salary differential then payable to certain civilian 
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employees of the Government employed outside the United States, 
was a part of basic compensation. Such salary differential was paid 
pursuant to an administrative practice rather than express provisions 
of law. The post salary differential received by Lieutenant Macleod 
was paid under authority contained in section 207 of the Independent 
Offices Appropriation Act, 1949, as amended by section 104 of the 
Supplemental Independent Offices Appropriation Act, 1949, 62 Stat. 
1205, 5 U. S. C. 118h. That act provides that funds available for 
the payment of salaries or compensation to persons stationed outside 
the United States whose “rates of basic compensation” are fixed by 
statute, shall be available for the payment of “additional compensa- 
tion” within the limitations there provided, under regulations pre- 
scribed by the President. Such regulations are contained in Executive 
Order No. 10000, September 16, 1948. 

Since the salary differential payable under administrative regula- 
tions in effect prior to September 16, 1948, was considered to be a part 
of basic compensation, such differential constituted a part of the 
base compensation from which retirement deductions were required 
to be made. 22 Comp. Gen. 769. However, section 106 (b), Execu- 
tive Order No. 10000, provides that foreign post salary differentials 
paid under Part I of that Order “shall not be included in the base 
used in computing overtime pay, night differential, holiday pay, and 
retirement or cost-of-living allowances.” Section 208 (b) is to the 
same effect but is applicable to the territorial post differential. Such 
post salary differentials are regarded as additional compensation 
rather than an increase in the rate of basic compensation. 28 Comp. 
Gen. 266, 269, and 28 Comp. Gen. 377, 379. Increased compensation 
on an overtime basis has not been regarded as part of basic compensa- 
tion within the meaning of the Economy Act. 22 Comp. Gen. 795. 

In view of the foregoing comments, we conclude that the post salary 
differential paid to Lieutenant Macleod was not a part of his basic 
compensation (compare 28 Comp. Gen. 506 and 29 Comp. Gen. 25) ; 
hence, the retired pay covered by the submitted voucher does not 
exceed the $10,000 limitation of the Economy Act, as amended. There- 
fore, payment on the submitted voucher, returned herewith, is author- 
ized, if otherwise correct. 

Concerning your inquiry whether the cost-of-living allowance, as 
distinguished from monetary allowance in lieu of quarters, prescribed 
for certain employees on duty in foreign countries, and post salary 
differential are synonymous for dual compensation purposes, no de- 
cision may be rendered on that question since it is not involved in the 
payment to be made on the submitted voucher. A disbursing officer is 
entitled to a decision only on a question involved in a voucher which 
is properly before him for payment. 22 Comp. Gen. 588. 
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Contracts—Vessel Charters—Port Charges—tLiability of 
United States 


In reply to a telegraphic inquiry from the Portland, Oregon, Commission of 
Public Works concerning whether dockage and service charges against vessels 
loading at West Coast ports would be considered in vessel charters for coal 
shipments to Korean ports, information that “port charges which are assessable 
by tariff to vessel and not the cargo will be protected” may not be regarded as an 
offer by the Government to pay such charges, and the subsequent action of the 
Commission in refraining from collecting the charges from vessels did not 
create any actual or implied obligation on the United States to pay such charges. 


Under a charter agreement between the Government and a vessel owner for the 
shipment of coal to Korea by which the Government agreed that the freight rate 
would include all port charges and that all charges applicable to the vessel 
would be chargeable to the owner's account, the responsibility for port charges 
was placed on the vessel owner and there is no legal basis for reimbursing the 
charter carriers for port charges already paid or to be paid to the port 
commission. 


Under agreements between the Government and berth carriers for shipment of 
coal from Portland, Oregon, to Korea at freight rates to be determined in 
accordance with tariffs of the Pacific Westbound Conference, which provide that 
port charges are for the account of the cargo, the berth carriers are specifically 
excluded from liability for payment of port charges, and, therefore, port 
charges are chargeable to the United States and may be paid either directly 
to the port commission or by reimbursement to the carrier in the event the 
carrier has already paid such charge. 


To the Administrator, General Services Administration, May 9, 


1958: 


Your letter of March 26, 1958, requests our advice relative to further 
handling of the claim of the Commission of Public Docks, Portland, 
Oregon, in the amount of $35,420.65. 

The file accompanying your letter indicates that on December 19, 
1956, the Commission of Public Docks of the City of Portland, ap- 
parently with knowledge of the intention of your Administration to 
ship coal in bulk from Portland to Korea, transmitted the following 
telegraphic inquiry to your National Buying Division: 

RE SPECIAL PROVISIONS FOR COAL CONTRACTS DATED DECEMBER 
6 PARAGRAPHS 6 AND 7 REQ. NO. PIO/C 89-33-240-5-70006. ARE YOU 
ACQUAINTED WITH DOCKAGE AND SERVICE CHARGES ASSESSABLE 
AGAINST ALL VESSELS AT WEST COAST U. S. PORTS OF LOADING? 
IF SO, MAY WE HAVE YOUR ASSURANCE THESE CHARGES WILL BE 
TAKEN INTO CONSIDERATION BY GSA WHEN ARRANGING VESSEL 
CHARTERS TO INSURE PAYMENT DOCKAGE AND SERVICE CHARGES 
BY VESSELS TO LOADING PORTS. ON PRIOR KOREAN COAL CON- 
TRACTS MSTS ADOPTED POLICY GUARANTEEING THESE CHARGES 
10 WEST COAST PORTS. BY COLLECT WIRE PLEASE ADVISE YOUR 
POSITION WITH RESPECT TO THESE SPECIFIC PORT CHARGES. 

On December 26, 1956, the Acting Director of the Charter and 
Routing Division, Transportation and Public Utilities Service, Gen- 
eral Services Administration, replied as follows: 

REURTEL DECEMBER 20 [sic]. SPECIFIC PORT CHARGES WHICH 


ARE ASSESSABLE BY TARIFF TO VESSEL AND NOT THE CARGO WILL 
BE PROTECTED ON ALL GSA COAL CHARTERS. 
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By letter dated January 8, 1957, the Commission replied as follows: 


This will acknowledge with thanks your teletype of December 26, 1956, as 
per attached copy. 

For your ready information, there are two charges which are assessable 
against vessel and which will affect these coal loadings. One of these is the 
service charge, which is on the basis of 16¢ per long ton, and the other is dock- 
age. For your supporting documents, we attach hereto Pages 301, 501, and 
902 of our Terminal Tariff No. 3-A. Page 301 will give you dockage rates. 
This page also will show that this is a charge assessable against vessel. Page 
501 will show that the service charge is a charge assessable against vessel, and 
Page 902 under Item 300 will show that the facilities at Pier 5 are subject to 
negotiation. A rate of 16¢ per long ton has been the one that has been applied 
during the past year on M.S. T. S. vessels. 

We trust that you will find the foregoing in order. If there is any way in 
which we can be of service to you, please do not hesitate to call upon us. 

No further correspondence in this matter is of record until May 8, 
1957. However, during the period beginning January 26, 1957, and 
ending August 12, 1957, the Director, Transportation and Public 
Utilities Service, General Services Administration, executed sixteen 
charter party agreements and three contracts for berth movements, 
under which coal to be shipped to Korean ports was loaded aboard 
vessels at Portland, Oregon. With respect to port charges, the berth 
movement bookings specified that the freight rate was to be in accord- 
ance with the tariff published by the Pacific Westbound Conference 
and that payment should be in accordance with GSA Form TPU-1 
(coal charter party), but, in the event of conflict, terms and conditions 
of the booking were to be governed by Pacific Westbound Conference. 
Form TCU-1 was used in executing all of the charter parties. Para- 
graph 1 of this standard form provided that “The freight is in full of 
Trimming, and of all Port Charges, Pilotages, Agency Fees and Con- 
sulages on the Vessel. All wharfage dues on the cargo to be paid by 
the charterer, Crew Bonus and War Risk Insurance for Owner’s 
account.” To this standard provision the contracting officer added a 
provision that “all charges applicable to vessel” would be for the 
owner's account. 

There is no indication that the Commission was aware of the terms 
and conditions of either the charter parties or the berth movements 
and, apparently in reliance upon the above-quoted telegram dated 
December 26, 1956, the Commission failed to collect service charges 
assessable against the vessels prior to loading, in the belief that pay- 
ment of such charges would be made by your Administration. Upon 
receipt of bills for certain of such services from the Commission your 
Administration in April of 1957 declined payment. However, the 
Commission continued to furnish services to the vessels without collec- 
tion of charges until August 22. Accordingly, you request that we 
advise whether or not your Administration should authorize payment 
to either the Commission or to the carriers for the port service charges 
in connection with either the charter or the berth movements, 
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Since the carriers were acting as independent contractors, and 
not as agents of the United States, the claim of the Commission is 
obviously founded upon the assumption that a contractual obligation 
on the part of the United States arose out of the interchange of 
telegrams on December 19 and December 26, 1956, under which the 
United States either became primarily responsible for the payment 
of port service charges, or secondarily liable in the event the owner 
of the vessel refused to pay such charges. 

The question of whether authority exists to pay a claim from 
appropriated funds is primarily dependent upon the existence of a 
legally enforceable obligation on the part of the United States, and 
the rule that there must be both an offer and an acceptance before 
there can be an enforceable claim sounding in contract is too well 
established to require the citation of authorities. 

It is apparent from even a cursory reading that the telegram dated 
December 19, 1956, only requests gratuitous advice and assurance 
from your Administration. It offers nothing on the part of the Com- 
mission which would be subject to an acceptance and, in the absence 
of an offer, it follows that the telegraphic reply dated December 26, 
1956, could not be an acceptance. 

There remains the question of whether the reply dated December 
26, 1956, may be construed as an offer which was accepted by the 
action of the Commission in furnishing port services to the vessels 
without demanding immediate or advance payment for such services. 

The telegram dated December 19, 1956, from the Commission to 
your Administration requested assurance that dockage and service 
charges assessable against all vessels at West Coast U. S. ports would 
be taken into consideration in vessel charters “to insure payment 
dockage and service charges by vessels to loading ports.” [Italics 
supplied.] While the next sentence of the telegram cited the previ- 
ous MSTS policy guaranteeing these charges to West Coast ports, 
it is our opinion that the quoted portion of the telegram may not be 
construed as a request that such charges be guaranteed by your 
Administration, but only as a request for assurance that your Ad- 
ministration, in determining the rate of charter hire, would consider 
and include such charges in the rate of charter hire to insure their 
payment by the vessels to the Commission. Thus, the reply from 
your Administration dated December 26, 1956, which advised that 
“specific port charges which are assessable by tariff to vessel and not 
the cargo will be protected on all GSA coal charters,” must necessarily 
be construed in the light of the specific question asked by the Com- 
mission. In this connection, we note that the record indicates the 
position of Mr. Davids, who was the sender of the telegram dated 
December 26, 1956, was that the word “protected,” as used in the 
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telegram, was intended only to assure the Commission that he would 
specifically provide in the charter parties as to who would be re- 
sponsible for service charges and that such assurance was implemented 
by insertion of the clause “all charges applicable to vessel—[are] for 
owner's account” into the charters. We believe this to be a logical 
and legally supportable interpretation of the intent of the telegram 
dated December 26, 1956, and we are unable to construe the advice 
contained therein as an offer, or to construe the erroneous interpreta- 
tion of such advice by the Commission and its subsequent action in 
refraining from the collection of service charges from the vessels 
in advance of, or at the time of loading, as creating any actual or 
implied obligation on the United States to pay such charges. It is 
therefore our opinion that your Administration is without authority 
to make payment to the Commission for service charges assessed 
against the chartered vessels. 

Concerning your question as to whether the General Services Ad- 
ministration should reimburse the charter carriers for port service 
charges paid or to be paid by them to the Commission, the Govern- 
ment’s obligation for such payments must be determined solely under 
the contracts executed with the carriers. Thus, in paragraph 1 of 
the charter parties it was specifically agreed that the freight rate 
would include all port charges and that all charges applicable to the 
vessel would be chargeable to the owner’s account. Full responsibility 
for payment of port service charges assessable against the chartered 
vessels was thereby placed upon the owners of the vessels and, in the 
absence of a contract provision under which the United States would 
be obligated to reimburse the owners for such expenditures, there 
would appear to be no legal basis upon which payments, representing 
port service charges which the charter carriers have already paid 
or may be required to pay to the Commission, may be made. 

However, with respect to the berth carriers, the confirmation agree- 
ments on such movements indicate that rate of freight was to be 
determined in accordance with tariffs of the Pacific Westbound Con- 
ference. Item 210 of Local Tariff No. 1-X, Pacific Westbound Con- 
ference covering “Coal, In Bulk, Account U. S. Government Agen- 
cies—to Korea” provides that terminal service charges, if any, are 
for the account of the cargo as per Rule 17. Rule 17 of Local Tariff 
No. 1—X reads as follows: 

Rue No. 17.—Rates include the on-shore or on-lighter cost of hooking sling 
load to ship’s gear. and the cost of loading the cargo on board vessel, but do 
not include state toll, wharfage, truck tonnage charge, handling charge, car 
unloading charges or any other Terminal charges. 

It is therefore apparent that computation of the freight rates 
applicable to the berth movements did not inelude provision for pay- 
ment of port service charges by the carriers, and that the carriers 


——— 
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were specifically excluded from liability for payment of such charges. 
Accordingly, port services charges on the berth movements are 
properly chargeable to the United States and may be paid either 
directly to the Commission of Public Docks or by reimbursement to 
the carrier in the event the carrier has already paid such charges. 


[B-135587] 


Contracts—Specifications—Conformability of Equipment, 
Ete., Offered—Samples Deviating From Specifications 


Under an invitation for bids which requires submission of samples of cloth for 
heat protection suits, a bid accompanied by a sample which does not meet the 
specification requirements must be considered as qualified by the sample and 
is required to be rejected as nonresponsive, and, even though there is only 
one available source of supply for cloth meeting the specifications, this fact 
could not necessarily preclude the possibility of a bidder attempting to use 
noncomplying material. 


To Ralph J. Schwarz, Jr., May 12, 1958: 


Further reference is made to your letter of March 20, 1958, concern- 
ing a protest made by Albert Turner & Company, Inc., New York, 
New York, against the award of a contract other than to that company 
under Invitation for Bids No, 33-602-58-103, issued February 10, 
1958, by the Middletown Air Materiel Area, Olmsted Air Force 
Base, Middletown, Pennsylvania. 

A report in the matter has been received from the Department of 
the Air Force, which shows that Invitation for Bids No. 33-602-58- 
103 called for furnishing 5,000 safety, heat protective suits, of various 
sizes, to be made out of asbestos, aluminized, safety, heat protective 
cloth, conforming to Specification MIL-C-8240A (USAF) dated Jan- 
uary 22,1958. The coats were to be made in accordance with the pro- 
visions of Specification MIL-—C-4632B (USAF) dated July 30, 1957, 
and the trousers in accordance with Specification MIL-T-4633B 
(USAF) dated June 14, 1957. 

Paragraph AA. of the Schedule in the invitation, which specified 
the type of asbestos cloth to be used, provided as follows: 

Submission of samples: 

A sample of Cloth, Asbestos, Glass, Cotton, Aluminized (bidder proposes to 
furnish) conforming to Specification MIL—C-8240A (USAF) dated 22 Jan 
1958 shall be furnished by all bidders and forwarded along with the bid for 
test and evaluation. Sample will be subjected to test in accordance with 
inspection and test requirements of specification referenced above. 

Any sample failing in any portion of the tests will be deemed sufficient basis 
for rejection of the bid. 

Samples submitted shall conform in every respect with the requirements of 
ihe IFB. 


Since samples are required for evaluating bids, nonconforming samples shall 
result in rejection of the bids. In the event of failure of the sample to meet 
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all requirements of the IFB, a second resubmission of samples will not be 
acceptable. Samples must be submitted prior to bid opening. 

Size of sample required approximately 144 square yard in one piece. 

Bidders shall furntsh the name of the supplier that produced the samples. 

Failure of the bidder to comply with any of the above requirements, will be 
cause for rejection of the bid. 

Eight bids were received in response to the invitation. The two 
lowest bids were submitted by Albert Turner & Company, Inc., and 
Plaikins, Inc., New York, New York. On the basis of consideration 
of discounts offered and award for both items of the invitation to 
one bidder (5,000 coats and 5,000 pairs of trousers), the bid of Albert 
Turner & Company, Inc., was evaluated at $67.716 per suit and the 
bid of Plaikins, Inc., was evaluated at $68.174 per suit. 

All bidders submitted samples and they were subjected to laboratory 
tests in accordance with the inspection and test requirements of Speci- 
fication MIL-C-8240A. The sample submitted by Albert Turner & 
Company, Inc., failed to meet the requirement of the Specification in 
that the material did not fulfill the reflectivity provisions set forth 
in paragraph 3.4.6 of Specification MIL-C-8240A. The samples of 
other bidders passed the laboratory tests, showing that they fulfilled 
all specification requirements. 

Award of a contract has not yet been made but we are advised that 
the Air Force proposes to reject the bid of Albert Turner & Company, 
Inc., and award the contract to the next lowest bidder, Plaikins, Inc. 

Consideration is given in the departmental report to the various 
contentions made in your letter of March 20, 1958. It is admitted 
that the sample furnished by the low bidder was an old fabric 
produced by the Minnesota Mining and Manufacturing Company. 
However, it is denied that the advance of the opening date from 
March 11 to March 3, 1958, was unreasonable or discriminatory, and 
stated that at no time prior to the opening of bids did Albert Turner 
& Company, Inc., or any of the other bidders indicate that the required 
samples could not be secured by the amended opening date of March 
3, 1958, or that opening of bids on that date would in any way result 
in a hardship. Further, it is pointed out that the Albert Turner 
Company failed to name the supplier of the cloth which it proposed 
to use in the manufacture of the suits. 

The departmental insistence upon the submission of proper samples 
is stated to have been necessary in the light of a recent prior experi- 
ence of the Air Force in procuring identical protective suits. After 
award was made in that case, the contractor submitted several samples 
which were all rejected as not conforming to specifications and, in 
view of the contractor’s inability to furnish cloth meeting the specifica- 
tions, it was necessary to terminate the contract for default. 

The specific requirement that samples be submitted was inserted 
for the express purpose of determining that the bidders did in fact 
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offer to supply material meeting the specifications. Even if it be true, 
as alleged in your letter of March 20, 1958, that there was only one 
available source of supply for cloth meeting the requirements of 
Specification MIL—C-8240A, that fact would not necessarily preclude 
the possibility of a bidder attempting to use a noncomplying cloth. 
Your client’s bid could not have been considered responsive to the 
invitation if no sample at all had been furnished, and the submission 
of a sample not meeting the specification requirements must be taken 
as a qualification of the bid, requiring its rejection. 34 Comp. Gen. 180. 

Accordingly, you are advised that it has been determined that we 
would not be warranted in taking exception to the proposed award 
of a contract to Plaikins, Inc., as the firm which submitted the lowest 
responsive bid under Invitation No. 33-602-58-103. 


[B-135968] 


Military Personnel—Service Credits—Navy Officers—Staff 
Corps Service—Line Service 


The adoption of the well-established administrative interpretation of section 
202 (d) (1) of the Officer Personnel Act of 1947, that only staff corps service 
was for consideration in determining eligibility of Navy officers for continuation 
on the active list or for involuntary retirement, by the Congress when it enacted 
into positive law 10 U. S. C. 6888 and substituted the words “any staff corps 
of the Navy” for the words “Regular Navy” precludes the Department from 
disregarding the plain language of the section and reversing the former inter- 
pretation to include line service as well as staff corps service. 


To the Secretary of the Navy, May 12, 1958: 


Reference is made to letter of April 25, 1958, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces )—assigned sub- 
mission No. 340 by the Military Pay and Allowance Committee, 
Department of Defense—requesting decision on certain questions re- 
lating to the proper interpretation of subsections (a) and (b) of 10 
U.S. C. 6388 as enacted by the act of August 10, 1956, 70A Stat. 409. 
The questions are based on a proposed Memorandum of Law by the 
Judge Advocate General of the Navy in which it is concluded that 
certain specific language used in those subsections which is based on 
section 202 (d) of the Officer Personnel Act of 1947, 61 Stat. 816, 
34 U.S. C. 3b (d), as interpreted in a 1949 opinion of his office, may 
be disregarded in applying the current law because he now considers 
that the 1949 opinion did not correctly interpret section 202 (d). See- 
tion 49 (a) of the act of August 10, 1956, TOA Stat. 640, is cited in 
support of that conclusion and the questions presented are based on 
the assumption that such conclusion is correct. 
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Section 202 (d) (1),34 U.S.C. 3b (d) (1), of the 1947 act provides 
as follows: 


For the purposes of this tile in respect to eligibility for continuation on the 
active list and in respect to separation from the active list, the total commis- 
sioned service of an officer originally appointed in the grade or rank of lieutenant 
(junior grade) or ensign in the Regular Navy, who has served continuously 
on the active list shall be computed from June 30 of the fiscal year in which he 
accepted such appointment, except for officers appointed pursuant to the Act 
of April 18, 1946 (Public Law 347, Seventy-ninth Congress). Each other officer 
shall be deemed to have for these purposes as much total commissioned service 
as any Officer described above in this subsection who shall not have lost numbers 
or precedence and who is, or shall have been, junior to such other officer in his 
corps for the purpose of eligibility for promotion or selection for promotion since 
the date of the latter’s first appointment to permanent commissioned rank in 
the Regular Navy above the grade of commissioned warrant officer following 
which he shall have served continuously on the active list of the Regular Navy. 


Subsections (a) and (b),10 U.S. C. 6388, are as follows: 


(a) For the purpose of the preceding sections of this chapter, the total com- 
missioned service of each officer originally appointed in the grade of lieutenant 
(junior grade) or ensign in any staff corps of the Navy, who has since that 
appointment served continuously on the active list of the Navy, is computed 
from June 30 of the fiscal year in which he accepted that appointment. How- 
ever, this subsection does not apply to officers appointed under the Act of April 
18, 1946, ch. 141 (60 Stat. 92). 

(b) Each other commissioned officer on the active list of the Navy in any staff 
corps is considered to have the same total commissioned service for the purpuse 
of the preceding sections of this chapter as the officer in his corps described in 
subsection (a) having the maximum total commissioned service who— 

(1) has not lost numbers or precedence; and 

(2) is, or at any time has been, junior to the other officer for the purposes of 
eligibility for promotion and selection for promotion during that other officer’s 
latest period of continuous service on the active list. 


It is reported that based on the 1949 opinion of the Judge Advocate 
General of the Navy (JAG:II:GSS:1h, 13, January 1949), the 
Bureau of Naval Personnel has been counting years of commissioned 
service beginning on June 30 of the year in which the officer was 
originally commissioned in a staff corps of the Regular Navy, with a 
permanent commission, for the purpose of determining a staff corps 
officer’s eligibility for continuation on the active list and separation 
from the active list under applicable provisions of the 1947 act and 
Chapter 573,10 U.S. Code. All prior periods of commissioned serv- 
ice were ignored, including periods of service as a line officer. The 
proposed Memorandum of Law by the Judge Advocate General of 
the Navy would overrule the 1949 opinion and require, among other 
things, the inclusion of time served as a line officer, prior to being 
commissioned in a staff corps of the Regular Navy, for the purpose of 
determining eligibility for continuation on the active list and separa- 
tion from such list. If such interpretation should be adopted, it 
appears that the status of at least nine staff corps officers would be 
brought into question since it would follow that they should have been 
retired for years of service before this time, the combined line service 
and staff corps serviee in each case having exceeded the statutory 
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period of service for involuntary retirement, although the staff corps 
service in each case apparently is less than such statutory period. The 
submitted questions relate to the legality of future payment of active- 
duty pay and allowances to such officers. 

We do not agree that some of the words in subsections (a) and 
(b) of 10 U. S. C. 6388 may be ignored. In other words, we do 
not agree that the words “any staff corps” may be canceled or dis- 
regarded in interpreting and applying such subsections. It is true 
that section 49 (a) of the act of August 10, 1956, provides that in 
enacting the new title 10, U. S. Code, “it is the legislative purpose 
to restate, without substantive change, the law replaced” by the new 
title 10. This general statement of purpose, however, has not been 
considered as authorizing interpretations of specific provisions of 
the new title 10 which would require the omission of plain language, 
or the addition of language not included in the law, at least not in 
instances where a difference in language between the new provisions 
and the old provisions resulted from deliberate action to make the 
language of the new law conform to a departmental or other inter- 
pretation of the old law or an established administrative practice 
under the old law. In that connection, see page 8, House Report 
No. 970, to accompany H. R. 7049 (which became the act of August 
10, 1956), where a statement is made to the effect that where court 
decisions, opinions of Government officials, or well-established ad- 
ministrative practices had established authoritative interpretations 
clarifying ambiguities in the law, appropriate language was used in 
the codification to express and adopt those interpretations. 

There appears to be no reasonable basis to conclude that in the 
rewording used in the codification of section 202 (d) (1) of the 1947 
act, the words “any staff corps of the Navy” were substituted for the 
words “the Regular Navy” for a purpose other than that of expressing 
and adopting the administrative interpretation of that section which 
apparently was being followed consistently by the Department of the 
Navy—the only Department having personnel subject to such section. 
The Congress has adopted that interpretation by enacting plain and 
specific language based on such interpretation and, in our view, that 
plain language must be given its plain meaning and application. See 
decision dated January 10, 1957, B-130034, 36 Comp. Gen. 498, and 
decision dated September 4, 1957, B-132268, 37 Comp. Gen. 166. 

It appearing that the officers to whom you refer had insufficient 
staff corps service to have required their retirement under the involun- 
tary retirement provisions of Chapter 573, 10 U. S. Code, before this 
time, there is no basis for questioning their entitlement to the active- 
duty pay and allowances now being paid to them. Your questions 
are answered accordingly. 
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[B-135796] 
Bids—Late—Mail Delay—Postage Meter Stamps 


Evidence which does not explain the reason for delay in the receipt of a late 
bid, which was mailed in an envelope bearing a postage meter stamp showing 
the date but not the actual time of mailing and which does not conclusively 
establish the time of mailing, does not overcome the presumption that the bid 
was mailed on the last minute of the day of deposit as provided in the late bid 
determination section 2.302.1 of the Armed Services Procurement Regulation, 
and, therefore, since a bid mailed on the last minute of the day could not have 
been delivered before opening in the normal course of the mails, it may not be 
considered for award. 


To Captain R. A. Williams, Department of the Navy, May 13, 1958: 


Reference is made to your letter of April 21, 1958, file reference 
R.11.1 L4-11 L4/NT4-12, with enclosures, forwarding the protest 
of the Electronics Division of Van Norman Industries, Inc., Man- 
chester, New Hampshire, against the contracting officer’s proposed 
consideration of the late bid of the Model Engineering and Manu- 
facturing Company, Inc., Huntington, Indiana, submitted in response 
to invitation No. IF B-383-573-58, issued by the Aviation Supply 
Office, Philadelphia, Pennsylvania. 

It is reported that the invitation, as amended, fixed the time of 
opening as 10 a. m., March 21, 1958, and that at 1 p. m. on that date 
a sealed standard-form bid envelope, mailed by the Model Engineer- 
ing and Manufacturing Company, Inc., was delivered to the Aviation 
Supply Office. The envelope is marked “Special Delivery,” “Air- 
mail” and “Special Handling.” Postage was affixed by metered de- 
vice and the postage meter stamp bears the words “Huntington Ind. 
Mar 20 °58.” There is no indication on the envelope, however, as to 
the hour of mailing. The envelope also shows a post office stamp 
reading Philadelphia, Pa., Frankford Sta. March 21, 1958, 12: 30 p. m. 

In his report of April 15, 1958, the contracting officer states that in 
accordance with Armed Services Procurement Regulation 2-302.1, 
“Determinations Concerning Late Bids,” in the absence of a showing 
as to the hour of mailing, the mailing time of the bid of the Model 
Engineering and Manufacturing Company, Inc., was considered to be 
11:59 p. m. on March 20, 1958, and that the General Post Office at 
Philadelphia, Pennsylvania, advised him that if such bid had been 
mailed at 11:59 p. m. on March 20, 1958, it would not have been 
delivered to the Aviation Supply Office in the normal course of the 
mails until the afternoon of March 21, 1958, or after the time set for 
the bid opening. It is also stated that on or about March 24, 1958, a 
representative of the Model Engineering and Manufacturing Com- 
pany, Inc., telephoned the contracting officer inquiring as to why the 
name of the corporation did not appear on the abstract of bids re- 
ceived in response to invitation No. IFB-383-573-58; that the repre- 
sentative was informed that on the basis of the existing regulation 
with respect to postage-metered bids, such bid was treated as a late 
bid and not opened; that the representative contended that the cor-, 
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poration’s bid had been mailed in time to arrive at the Aviation 
Supply Office prior to the time set for opening of bids; and that the 
representative obtained a written statement dated March 24, 1958, 
from the Postmaster, Fort Wayne, Indiana, indicating that the cor- 
poration’s bid was handled at his office by Distribution Clerk J. 
Custance prior to his completion of duty at 3:30 p. m. on either 
Wednesday, March 19 or Thursday, March 20, 1958. It is also re- 
ported that by letter of March 28, 1958, a photostatic copy of the 
envelope, in which the bid of the Model Engineering and Manu- 
facturing Company, Inc., was mailed, was forwarded to the Post- 
master, Fort Wayne, Indiana, for the purpose of determining 
whether the piece of mail referred to in his letter of March 24, 1958, 
was in fact the bid of the Model Engineering and Manufacturing 
Company, Inc., and that such official returned the letter with a written 
statement thereon to the effect that the envelope handled by Distribu- 
tion Clerk J. Custance on the 19th or 20th of March is believed to be 
the bid in question. The statement on the bottom of such letter was 
jointly signed by the Assistant Superintendent of Mails on behalf 
of the Postmaster at Fort Wayne, Indiana, and by Distribution Clerk 
J. Custance, at that office. 

The contracting officer states that he has been advised by the Gen- 
eral Post Office in Philadelphia, Pennsylvania, that a bid mailed at 
Huntington, Indiana, at 3:30 p. m. on March 20, 1958, by “Airmail- 
Special Delivery” should have arrived in Philadelphia, Pennsylvania, 
at 10:10 p. m. of the same day and should have been delivered to the 
Aviation Supply Office prior to 10 a. m. on March 21, 1958—the time 
set for opening of the bids. He also states that based on the statement 
by personnel of the Fort Wayne Post Office it is his opinion that the 
bid of the Model Engineering and Manufacturing Company, Inc., 
was mailed in time to arrive at the Aviation Supply Office before the 
time fixed for opening of the bids and the failure to arrive at such 
time was due solely to a delay in the mails for which the bidder was 
not responsible. Upon the basis of such opinion, the contracting 
officer recommends that the bid of the Model Engineering and Manu- 
facturing Company, Inc., be considered for award. 

By letter dated April 10, 1958, the Electronics Division of Van 
Norman Industries, Inc., the low bidder at the time the bids were 
opened, protested the proposed acceptance of the bid of the Model 
Engineering and Manufacturing Company, Inc. The corporation 
stated that its protest was based on the provisions of Armed Serv- 
ices Procurement Regulation 2-302.1, which it contends leaves the 
contracting officer no discretion on the question as to whether a 
metered stamp that does not show the hour of mailing, was or was not 
mailed on time, but must be considered as having been mailed at 
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11:59 p. m. on the date shown on the stamp. It also contended 
that the statement of the personnel of the Fort Wayne Post Office 
is not sufficiently definite for the contracting officer to determine that 
the bid in question was mailed in time to arrive at the Aviation Sup- 
ply Office by the time specified for opening of the bids. 

Paragraph 4 of the Terms and Conditions of the Invitation for 
Bids provides: 

4. Late Brios.—Bids and modifications or withdrawals thereof received 
after the time set for opening will not be considered, unless they are received 
before the award is made, and it is determined by the Government that failure 
to arrive on time was due solely to delay in the mails for which the bidder was 
not responsible. 

In his report of April 15, 1958, in which he recommended that the 
bid of the Model Engineering and Manufacturing Company, Inc., 
be considered for award with the other bids received in response to 
the invitation, the contracting officer states he believes such action 
would be proper in view of our holding in a decision dated November 
2, 1956, B-129643, 36 Comp. Gen. 370. 

We are of the opinion that the evidence in the present case is in- 
sufficient to establish that the bid envelope was mailed in time by the 
Model Engineering and Manufacturing Company, Inc., to reach the 
Aviation Supply Office before the time set for the opening of bids. 

The circumstances in the present case differ in several material 
respects from those considered in our decision of November 2, 1956. 
In that case the Post Office from which the bid in question was mailed 
on September 25, 1956, reported that the delay in mails was caused 
by cancellation of airmail flights on that date and that such bid 
probably was dispatched by surface means. Also, in that case the 
parcel post clerk who handled the bid envelope in question was 
definite in his affidavit as to the date and approximate time on which 
he handled that piece of mail. He was definite also as to his recollec- 
tion of the receipt of such envelope because of a conversation he had 
with the bidder's employee who, he stated, explained to him the im- 
portance of the mailing and requested verification of the correctness 
of the postage which had been affixed to the envelope to cover first 
class, airmail, special delivery handling. In the present case no 
explanation has been furnished as to what might have caused the 
delay in receipt of the bid of the Model Engineering and Manu- 
facturing Company, Inc. In addition, the distribution mail clerk 
at the Fort Wayne Post Office seems to be uncertain in his statement 
as to the date on which he handled the late bid and even as to whether 
he handled it at all. He merely says he believes he handled the bid 
envelope in question on either March 19 or March 20. For these 
reasons, we consider that the circumstances in the present case do not 
justify a determination that the late bid was in fact timely mailed. 
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Accordingly, you are advised that we would not be warranted in 
authorizing the consideration of the bid of the Model Engineering 
and Manufacturing Company, Inc. 

The papers, with the exception of the protesting bidder’s letter and 
the contracting officer’s statement of facts, are returned as requested. 


[B-133947] 


Transportation—Motor Carrier Shipments—Tender of 
Lower Rate Than In Tariff—Tariff Exception Application 


A motor carrier’s tender, pursuant to section 22 of the Interstate Commerce Act, 
which offered the Government cheaper rates than normally applicable under 
specific tariffs and which was silent as to the application of classification, ex- 
ceptions and rate tariffs, except as specifically provided for certain packing 
requirements and accessorial services, to be construed as an operative tender 
requires the conclusion that the omission of applicable tariff provisions was by 
deliberate intent of the offeror who did not intend the tender to be subject to 
tariff rules, and, therefore, upon acceptance by the Government by making a 
shipment, the Government became entitled to the cheaper rates offered in the 
tender. 


To Eastern Freight Ways, Inc., May 14, 1958: 


Consideration has been given to your letter of September 26, 1957, 
file O-2328, which, in effect, requested review of the settlement in claim 
TK 560047, dated September 6, 1957, which disallowed your claim 
for $416.95 alleged to be due for transportation furnished on bill of 
lading W Y-2876039, dated September 29, 1953. 

Bill of lading W Y-2876039 covered the transportation from Eliza- 
beth, New Jersey, to Olean, New York, of 12 boxes of “GUNS NOI 
BORE UNDER 6 BUT NOT LESS THAN 3%’ MOUNTED ON 
MOUNTS (76 M/M T91E3),” weighing 23,424 pounds. Item 73470 
of the governing classification, National Motor Freight Classification 
No. A-1, East, MF-I. C. C. No. 3, provided for this commodity a 
less-than-truckload rating of class 150, together with volume ratings 
dependent upon varied volume minimum weights. Rule 3 of the gov- 
erning exceptions tariff, Middle Atlantic Conference, Agent’s Tariff 
No. 10-J, MF-I. C. C. No. A-500, provided in section (b) that articles 
rated higher than class 1 or 100, LTL, in the classification, accompanied 
only by volume ratings, would be subject, in the absence of exceptions 
ratings in section 1 of tariff No. 10-J, to the LTL ratings in any 
quantity and the volume ratings would be inapplicable. Since section 
1 of tariff No. 10-J contained no exceptions rating on the article 
transported, you billed and collected charges at the LTL rate, as 
provided in Rule 3 (b). 


468020 O-58—50 
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When our Transportation Division audited your paid bill, it was 
determined that the charges should have been computed in accordance 
with your Tender No. 5, without regard to rule 3 (b) of tariff No. 
10-J, and you were asked to refund an overpayment of $416.95. Upon 
your failure to do so, collection was effected by deduction from an 
unpaid bill. As grounds for review, you now urge the inapplicability 
of Tender No. 5 because the ratings contained therein were not sub- 
jected to a governing classification or exceptions tariff by name. 

Eastern Freight Ways Tender No. 5, effective August 19, 1953, 
follows the format prescribed for motor carrier rate tenders in De- 
partment of Defense DD Form 663, and is entitled “UN/FORM 
TENDER OF MOTOR CARRIERS RATES OR CHARGES PER 
FORM DD 663.” There is nothing in the form to preclude its use, 
as here, in quoting reduced class rates or ratings, and motor carriers 
frequently use it for this purpose. Paragraph 3d of the form is 
entitled “RATE(S) ;” paragraph 3d of the tender refers to appendix 
“A”, which, without referring generally or particularly to any classi- 
fication or exceptions tariff, provides that where the classification or 
exceptions volume or truckload rating is one of certain classes named 
in section A, or falls between those classes, the volume or truckload 
rate to apply is a percentage, shown in section B, of the first class 
volume rate in the applicable tariff, subject to minimum weights shown 
in section C. Paragraph 5 of DD Form 663, entitled “PACKING 
SPECIFICATIONS,” provides space in which to name the tariff or 
tariffs to which the rates in the tender are subject for packing require- 
ments, and paragraph 5 of Tender No. 5 refers to all Middle Atlantic 
Conference interstate tariffs and all New York Motor Carriers Con- 
ference intrastate tariffs to which Eastern Freight Ways is party. 
Paragraph 6 of DD Form 663 is entitled “ACCESSORIAL SERV- 
ICES AND RATE OR CHARGE THEREFORE EFFECTIVE 
WITH THIS TENDER,” and paragraph 6 of Tender No. 5 subjects 
this phase of the offer to the governing classification, to Middle At- 
lantic Conference Exceptions Tariff No. 10-I (sic), MF-I. C. C. No. 
A-500, and to New York Motor Carriers Conference Tariff No. 1-G, 
PSC-NY-MT No. 70. 

This tender, which was voluntarily made to the Government pur- 
suant to section 22 of the Interstate Commerce Act, 49 U. S. C. 314, 
is a continuing unilateral offer which, as provided in item 10 thereof, 
ripens into an agreement or contract when accepted by the Govern- 
ment “by making any shipment or settlement” under its terms. As 
such, it is subject to interpretation according to established principles 
of contract law. Since the fundamental purpose of construing a 
coutract is to accomplish the intention of the parties (The Bingham- 
ton Bridge, 70 U.S. 51, 74), effect must be given not only to specific 
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language but also to necessary implications of the contract terms. 
It should not be so narrowly or technically interpreted as to frustrate 
its obvious design (Nevada Half Moon Mining Company v. Combined 
Metals Reduction Company, 176 F. 2d 73, certiorari denied, 338 U. S. 
943), but should be given a meaning in the light of the conditions 
under which it was submitted and in the light of the principal appar- 
ent purpose that it was intended to serve. Thompsonv. Baltimore and 
Ohio Railroad Company, 59 F. Supp. 21, 35; modified 155 F. 2d 767, 
certiorari denied, 329 U. S. 762. 

Applying these principles to Tender No. 5, it is apparent that East- 
ern Freight Ways, Inc., by its offer, intended to afford a cheaper basis 
for transportation charges between the points which it was certificated 
to serve, as an inducement to the Government to ship between those 
points via its line. In so doing, the carrier elected not to quote specific 
rates on specific commodities between specific points. Instead, a 
simplified scheme was devised to produce cheaper rates between the 
points shown in appendix “B” by means of the formula prescribed in 
appendix “A.” This formula resulted in reduction of the first class 
volume rates in the “applicable class tariff” to graduated percentages 
thereof, determined by means of the “classification or exception vol- 
ume or truckload rating.” Neither the classification and exceptions 
tariffs from which to obtain the ratings, nor the applicable class tariffs 
containing the first class volume rates, are designated by name in ap- 
pendix “A.” A reasonable construction of the tender, however, giving 
effect to the obvious intent of the offeror and making the tender oper- 
ative rather than nugatory, is that the classification and/or exceptions 
tariffs serving as sources for the volume or truckload ratings in section 
A and the applicable class tariff from which to obtain the first class 
volume rate in section B, appendix “A,” by necessary implication are 
readily identifiable as those normally applicable to transportation 
via Eastern Freight Ways, Inc., between points shown in appendix 
“BR.” 

The tender is silent also as to the application, in connection there- 
with, of rules and regulations in the classification, the exceptions tar- 
iffs, and the rate tariffs, except where they relate to packing require- 
ments and accessorial services in items 5 and 6. Eastern Freight 
Ways, Inc., could, at its election, have provided that the tender be 
governed by the applicable classification, exceptions tariffs, and rate 
tariffs, thus making operative all of the rules and regulations of those 
tariffs. The carrier did not so elect. Rather, the tariff rules and 
regulations were made specifically applicable only as to packing re- 
quirements and accessorial services; as to the formula in appendix 
“A” for determining the assessable rates, the tariffs were not stated 
to “govern ;” and they serve and are required on/y as a source of the 
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volume or truckload ratings and the first class volume rates. In these 
circumstances, the express subjection of the tender to tariff rules and 
regulations only as to certain phases of the transportation services 
requires the conclusion that the omission was by deliberate intent and 
that the offeror did not desire those tariff rules and regulations to be 
otherwise operative. 

The settlement made in our Transportation Division was consistent 
with the foregoing and is, therefore, sustained. 


[B-135439] 


Bidders—Qualifications—Prior Unsatisfactory Service 


An administrative determination that a low bidder was not a responsible bidder 
on the basis of seriously delinquent work under a recent similar contract, which 
was terminated for default, appears proper under 10 U. S. C. 2305 which requires 
only that contracts be awarded to the lowest responsible bidder. 


To C. Norman Bryant, May 14, 1958: 


Further reference is made to your letter of March 7, 1958, protesting 
against the action of the District Public Works Office, Bureau of Yards 
and Docks, in rejecting your bid and awarding contract No. NBy- 
15189 to the next lowest bidder, American Sheet Metal Corporation, 
Norfolk, Virginia. 

The record indicates that by Specification No. 15189/57 and addenda 
1 and 2, the District Public Works Office, Bureau of Yards and Docks, 
Norfolk, Virginia, requested bids—to be opened February 4, 1958— 
for furnishing labor and materials and performing all work required 
for roofing and miscellaneous repairs to Building CA-37 at the Naval 
Base (Naval Retraining Command), Norfolk, Virginia. The abstract 
of bids shows that in response to the invitation nine bidders submitted 
bids ranging from $4,929 to $8,949. 

It is reported that the lowest bid, which was submitted by the J. W. 
Allison Roofing Company, was rejected because of the bidder’s failure 
to furnish bid security and to acknowledge the two addenda; and 
that the Bureau of Yards and Docks considered it to be in the best 
interests of the Government to reject your second low bid on the basis 
of a finding that you are not a responsible contractor. The record 
indicates that the administrative finding that you are not a responsible 
contractor was based on the fact that your performance under a pre- 
vious contract for similar work had been seriously delinquent in sev- 
eral respects, namely, contract No. NOy-93556, which was terminated 
for default on December 26, 1957. 
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Government contracts entered into after advertising for bids pur- 
suant to section 3 of the Armed Services Procurement Act of 1947, 
now section 2305, Title 10, United States Code, need not be awarded 
to bidders not qualified to perform the necessary services. That section 
requires that such contracts be awarded only to the lowest responsible 
bidder in each case. It specifically provides that awards shall be 
made “to the responsible bidder whose bid conforms to the invitation 
and will be the most advantageous to the United States, price and 
other factors considered.” 

While it long has been held that the low bid of a responsible bidder 
may not be rejected merely because such bidder has defaulted under a 
prior similar contract (15 Comp. Gen. 149), it is recognized, of 
course, that there may be cases in which the prior default of a bidder 
properly may and should be considered in connection with the award 
of future Government contracts and that in some such cases the cir- 
cumstances may justify the actual rejection of the bid submitted by 
a defaulting bidder. 27 Comp. Gen. 621, 625. 

The determination of the qualifications of bidders is primarily the 
function of the administrative officers concerned and in the absence 
of any showing of bad faith or lack of resonable factual basis for the 
determination, we are not required to object to the action taken thereon. 
Since the Department of the Navy has determined, after careful and 
full consideration of your performance under a recent similar con- 
tract, that you are not a responsible bidder and since there is no indi- 
cation of bad faith or lack of facts in support of such determination, 
no basis appears for objecting to the administrative action taken in the 
matter. 


[B-135466] 


Contracts — Specifications — Deviations—Invitation Can- 
cellation Prior to Formal Bid Rejection 


A bid for the construction of military housing units which provides only approxi- 
mately 30% or less of the storage space required by the specifications and for a 
type of plywood siding not specifically related to the requirements is a qualified 
bid containing deviations which go to the quality of the structures and cannot 
be waived by the contracting officer, and neither a note appended to the bid in 
which the bidder offers to make any reasonable changes nor a letter received 
after opening in which the bidder offered siding meeting the specifications may 
properly be considered. 


The cancellation of an invitation after the only two bids received were evaluated 
and found to be nonresponsive constitutes an automatic rejection of all bids, and 
the fact that the invitation was canceled prior to formal notification to the 
bidders of the basis for rejection does not make the cancellation improper. 
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To Lord-Carroll & Green, May 14, 1958: 


Further reference is made to your protest in connection with your 
bid for the construction of 27 housing units at Mt. Hebo Air Force 
Station, which was submitted in response to invitation No. 35-608-58- 
9, issued by the 337th Fighter Group, Portland, Oregon. Consider- 
ation has been given to copies of correspondence relating to the 
protest received from Senator Wayne Morse, as well as to a communi- 
cation from Congressman Walter Norblad. 

By the invitation referred to bids were requested—to be opened 
December 10, 1957—for furnishing all labor, equipment and materials 
for the construction of 27 family housing units at Mt. Hebo Air Force 
Station, Mt. Hebo, Oregon, in accordance with plans and drawings to 
be submitted by the bidders in conformity to designated specifications 
and drawings included with the invitation. 

Paragraph 3-05 of the technical provisions required that the housing 
units provide for general storage space in the amount of 300 cubic 
feet plus 50 cubic feet for each bedroom. It is reported that the floor 
plans furnished with your bid provided for less than 100 cubic feet 
of storage space for officers’ four-bedroom houses, whereas the above 
provisions called for a minimum of 500 cubic feet. Regarding the 
officers’ three-bedroom units and the airmen’s three-bedroom units, 
your drawings indicated 132 and 142 cubic feet, respectively, instead of 
the minimum 450 cubic feet required. The specifications provided 
further (technical provisions, paragraph 3-12) that the exterior wall 
finish of the houses be of red cedar, white pine, ponderosa pine or sugar 
pine, with provision for the use of exterior grade plywood “in small 
panels purely for architectural effect.” Your bid indicated that you 
proposed to use—as exterior siding material—ply wood, “or alternate.” 
Subsequent to the opening of bids you reportedly addressed a letter to 
the procuring agency offering to install, at no additional cost to the 
Government, beveled cedar siding to accord with the specifications 
as well as to “move partitions as mutually agreed to give most desirable, 
usable floor space.” 

Upon disclosure of the above deficiencies in your bid, and finding 
that the only other bid was so qualified as not to be acceptable, the 
contracting officer notified both bidders that the invitation was 
canceled. 

In registering your protest you state that your bid was responsive 
in that your design was within all design criteria, bid requirements 
and fund limitations and you contend that the note placed on your 
plans, whereby you agreed to make any reasonable changes in plans 
and specifications, overcomes the objection as to plywood siding which 
you specified and which was considered by the contracting agency as 
one of the bases for rejecting your bid. 
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Based upon all the attendant factors mentioned above, it is our 
view that your bid properly was considered by the contracting agency 
as being nonresponsive. The decisions of our Office are uniform in 
holding that public officers may not accept bids not complying in sub- 
stance with the advertised specifications. 34 Comp. Gen. 82. In the 
present case, your proposal to provide only approximately 30 percent 
or less of the required amount of storage space in the housing units 
and to furnish plywood not specifically related to the requirements 
of the specifications constituted material deviations which went to the 
quality of the structures to be provided and, as such, could not be 
waived by the contracting officer. 30 Comp. Gen. 179; 33 td. 441. Re- 
garding the substantial deficiency in storage space which you pro- 
posed to furnish, and having reference to your note above mentioned, 
the Secretary of the Air Force, in his report on the matter of your 
protest, makes the following statements with which we are fully in 
accord : 

* * * The expression “reasonable” might reserve to the bidder the option 
of determining whether a proposal by the Government to remedy the defect 
was acceptable. Furthermore, it would appear that substituting general words 
of promise for detailed plans, meeting the specifications, would be at variance 
with Article 18 of the additional instructions to bidders. To the extent that 
redesign of the floor plan would be necessary to rectify the large deficiency 
in floor space, the Government would be deprived of the opportunity of effectively 
evaluating the detailed plans required of the bidders, 

With reference to your letter in which you offered to furnish beveled 
cedar siding in accordance with the specifications, such offer, having 
been received after the opening of bids, cannot properly be given any 
consideration. In numerous decisions our Office has held that to 
permit bidders to vary their proposals after the bids are opened 
would soon reduce to a farce the whole procedure of letting public 
contracts on an open competitive basis. In support of this position, 
attention is invited to the case of City of Chicago v. Mohr, 216 Il. 320; 
74 N. E. 1056, wherein the court stated as follows: 

* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 

In the instant case your bid and that of the Fred J. Early, Jr., 
Company were rejected on the basis of an administrative determina- 
tion, pursuant to applicable procurement instructions, that they were 
nonresponsive. Bona fide determinations as to responsiveness of bids 
and responsibility of bidders are matters primarily for administrative 
determination and may be questioned only where they are not sup- 
ported by substantial evidence. We find no lack of such evidence in 
this instance. 

With respect to your apparent contention that cancellation of the 
invitation was improper until bids had been formally rejected, and 
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that the grounds now stated as justification for rejection of your bid 
were belatedly advanced to support the effort of the Air Force to 
“change horses,” the record shows that the defects in your bid were 
determined by the evaluating officers on December 20, 1957, and that 
the cancellation of the invitation was based upon the finding that there 
was no responsive and acceptable bid available. Since such cancella- 
tion is automatically a rejection of all bids, the issuance of a formal 
rejection to each bidder would obviously be a useless gesture. 

In the circumstances, it must be concluded that your protest fur- 
nishes no proper basis on which we would be justified in holding that 
the action of the contracting officer in rejecting the two bids and 
canceling the invitation was illegal or improper. 


[B-135865] 
Bids—Discarding All Bids—Progress Payment Exclusion 


The rejection of all bids, three of which contained requests for progress pay- 
ments, and the readvertisement of the procurement under an invitation which 
specifically authorized bidders to request progress payments and which resulted 
in increasing competition may be considered a proper exercise of administrative 
authority under 10 U. S. C. 2305 (b) which permits rejection if the head of 
the agency determines that rejection is in the public interest. 


To Beigel & Mahrt, May 14, 1958: 


Reference is made to your telegrams of April 16 and April 28, 1958, 
and letters of April 17 and April 28, 1958, with enclosure, protesting 
the cancellation by the Department of the Air Force of invitation for 
bids No. 14~-604-58-393, pursuant to which your client, Henry Spen 
& Co., submitted the low bid. 

The invitation was issued on November 20, 1957, by the Topeka 
Air Force Depot for the procurement of “spray outfits.” Bids were 
opened on December 27, 1957. The low bidder, the Spen Company, 
had included with its bid a letter specifically made a part thereof in 
which it was stated: 

We therefore request progress payments of cost incurred type on this pro- 

curement. 
Since the invitation contained no provision with regard to progress 
payments, the Spen bid was considered nonresponsive. Subsequently, 
it was determined by the Department of the Air Force to reject all 
bids, withdraw the invitation and to readvertise the procurement 
under a new invitation for bids, No. 14-604-58-789, issued March 31, 
1958. Bids were opened on April 15, 1958, and award was made to 
the Greer Hydraulic & Engineering Company, the low bidder. 


EE 


eT 


——EE 
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In a brief enclosed with the letter of April 28, you contend, on 
behalf of the Spen Company, that the request for progress payments 
appended to the bid did not constitute a material qualification which 
would require or permit its rejection because (1) instances of similar 
language employed with regard to other invitations not providing 
for progress payments have been considered minor irregularities only 
and have been waived by the contracting officers concerned; (2) the 
statement in the Spen bid is a mere precatory expression which should 
not be regarded as conditioning the bid; (3) the request for progress 
payments did not go to the price, quantity or quality of the contract 
and therefore could be waived by the Air Force. 

The arguments presented in the brief presuppose the issue to be 
whether, because of the progress payment request, the Spen Company 
bid could have been rejected and the award made to another bidder 
under the same invitation. However, since the invitation was can- 
celed, which in effect means that all bids were rejected, it appears 
that the real issue for resolution is whether, under the facts and cir- 
cumstances, the Department of the Air Force had the authority to 
withdraw the invitation and readvertise the procurement. 

Title 10 of the United States Code provides at section 2305 (b) 
that “all bids may be rejected if the head of the agency determines 
that rejection is in the public interest.” Further, it has consistently 
been held that an invitation for bids does not import any obligation 
to accept any of the offers received and all bids may be rejected where 
it is determined to be in the public interest to do so. See O’Brien v. 
Carney, 6 F. Supp. 761; Scott v. United States, 44 C. Cls. 524; Colo- 
rado Paving Company v. Murphy, 78 F. 28. Notwithstanding this 
broad authority, it has been recognized that the rejection of all bids 
without abandonment of the procurement tends to discourage compe- 
tition and since this result is contrary to one of the chief purposes 
for which the statutes governing public procurement were enacted— 
obtaining for the Government the benefits flowing from free and un- 
restricted competition—we have held that the authority to reject all 
bids must be exercised with care and only upon a bona fide determina- 
tion that the public interest would thereby be served. 387 Comp. Gen. 
12 and 34 Comp. Gen, 535. 

The only provision with regard to payments contained in the initial 
invitation is found in section 7 of the General Provisions which 
states: 


The Contractor shall be paid, upon the submission of properly certified in- 
voices or vouchers, the prices stipulated herein for supplies delivered and ac- 
cepted or services rendered and accepted, less deductions, if any, as herein 
provided. Unless otherwise specified, payment will be made on partial deliv- 
eries accepted by the Government when the amount due on such deliveries so 
warrants; or, when requested by the Contractor, payment for accepted partial 
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deliveries shall be made whenever such payment would equal or exceed either 
$1,000 or 50 percent of the total amount of this contract. 
The quoted provision does not provide for progress payments. 

Department of Defense Directive No. 7800.4, November 16, 1956, 
provides: 

III C. Requests for proposals and invitations for bids shall specify that the 
need for advance or progress payments conforming to regulations will not be 
considered a handicap or adverse factor in the award of contracts * * *, 

III D. Whenever, incident to formal advertising, the Contracting Officer con- 
siders (1) that the period between the beginning of work and the required 
first production delivery will exceed six months, or (2) that progress payments 
will be useful or necessary by reason of unusual circumstances that will involve 
substantial accumulation of predelivery costs that may have a material impact 
on a contractor’s working funds (including but not limited to substantial 
small business set-asides expected to involve a relatively large predelivery 
accumulation of materials, purchased parts or components) the invitations 
for bids shall state that upon written request by the prospective contractor 
a progress payment clause to be included in the invitations for bids or identified 
by appropriate reference therein, * * * will be included in the contract at the 
time of award. These invitations for bids providing for progress payments 
shall also state that bids including requests for progress payments will be 
evaluated on an equal basis with those not including requests for progress pay- 
ments. [Italics supplied.] 

Substantially similar language is contained in AFR. 173-133. 

It is apparent from the foregoing quotation that progress pay- 
ments are to be provided for in a contract awarded pursuant to formal 
advertising when certain determinations are made by the contracting 
officer and in such cases the invitation shall specify that progress 
payments may be obtained by the successful bidder and requested by 
any bidder without affecting the evaluation of his bid. 

Of the ten bids received in response to the first invitation, three, 
including that of the Spen Company, contained a request for progress 
payments. In view of this, it is reasonable to assume that had pro- 
vision for progress payments been included in the invitation for bids 
pursuant to Department of Defense Directive No. 7800.4, more bids 
might have been received and the possibility of avoiding any necessity 
for borrowing working funds could have encouraged the submission 
of lower prices. Indeed, the relatively small amount of the low bid 
received pursuant to the second invitation would tend to establish 
the accuracy of the latter statement. Since the withdrawal of the 
first invitation and the readvertisement of the procurement under 
an invitation specifically authorizing bidders to request progress pay- 
ments appear to have been a means of increasing competition we 
cannot say that such action was not a proper exercise of authority 
under 10 U. S. C. 2305 (b). See B-132730, August 14, 1957. 

Your contention that other requests for progress payments have 
not resulted in the rejection of bids submitted pursuant to invitations 
which did not contain any provision with regard to such payments 
need not be considered at this time since, even assuming that the 
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factual situations are analogous, they appear to concern not the au- 
thority to reject all bids and readvertise, but whether under the cir- 
cumstances such bids may be considered for award, a matter not 
here at issue. 

In accordance with the foregoing, we perceive no legal objection to 
the action taken by the Department of the Air Force. 


[B-135160] 


Contracts — Specifications — Descriptive Data—Alternate 
Evaluation Bases 


A descriptive literature submission requirement in an invitation which specifi- 
cally provides that noncompliance with the requirement would result in rejection 
is a substantive requirement which cannot be waived for one bidder after 
opening without prejudicing the rights of other bidders. 


The word “failure” in an invitation provision which requires rejection of bids 
for failure to furnish descriptive literature connotes an omission to furnish 
the material rather than a failure of the descriptive literature to comply 
with the specifications. 


An election on the part of a bidder to submit his bid on a descriptive literature 
basis rather than on the alternative basis of previous procurement precludes 
the contracting agency from making an evaluation on the basis of previous 
procurement. 


Previous production information submitted by a bidder with the required de- 
scriptive literature pursuant to an invitation which required bidders to include 
with the descriptive literature “general experience and background on similar 
projects” and which also permitted them to submit similar procurement pro- 
duction experience as an alternative to the submission of descriptive literature 
is for consideration as part and parcel of the descriptive literature rather than 
as an alternative evaluation election. 


Informalities and minor irregularities in bids which may be waived by contract- 
ing officers are those of form and not of substance, or of some immaterial and 
inconsequential defect in or variation of a bid from the exact requirement of 
the invitation. 


A bidder who submits descriptive literature, which does not conform to the speci- 
fications, and also information that he had previously furnished similar (but 
not identical) articles as a subcontractor under a procurement which was 
not in complete conformance with the current specifications may not have the 
mandatory descriptive literature requirement waived nor the bid considered 
for award on the basis of specification variations without prejudice to the 
rights of other bidders. 


To Wilmer & Brown, May 15, 1958: 


Reference is made to your brief submitted on April 23, 1957, urging, 
on behalf of Keco Industries, Inc., reconsideration of our decision 
B-135160, March 31, 1958, 37 Comp. Gen. 645, to the Secretary of 
the Air Force, which held that the bid of your client must be rejected 
and not considered for award under invitation for bids No. 01-608- 
58-1, issued by the Gadsden Air Force Depot, Gadsden, Alabama. 
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Six bases are cited as argument for overruling our prior decision 
in the matter. They are set out below and considered in the order 
presented in your brief. 

1. Article X of the Invitation, fairly interpreted, allows the waiver which 
the Air Force made here and does not require objection on your [our] part. 

Article X, paragraph 1, of the invitation imposed a mandatory 
requirement on all bidders to submit descriptive literature which 
“shall conform in every respect with the requirements of the Invita- 
tion for Bids,” and provided that nonconforming literature would 
result in the rejection of the bid. Paragraph 2 thereof dealt with 
the failure to furnish descriptive literature and with the Govern- 
ment’s right to waive the furnishing of descriptive literature on the 
basis that a bidder had previously offered a product which had been 
previously procured, “so that additional descriptive literature would 
not add to the Government’s knowledge of the acceptability of the 
product.” We do not agree that the descriptive literature require- 
ment does not go to the substance of the bid. Nor do we feel that 
the fact that Keco had previously furnished similar (but not iden- 
tical) articles as a subcontractor under an Air Force contract was an 
adequate basis, under the express terms of the invitation, for waiving 
the descriptive literature requirement. The determination “that with- 
out question a contractor who had delivered acceptable units of the 
type provided by Keco * * * would be capable of producing units 
with the necessary modifications required by the specifications in the 
present Invitation” does not meet the condition of paragraph °, 
Article X, that the contracting officer “will verify that the product 
previously procured is adequate to meet the requirements of this 
Invitation for Bids.” To construe Article X as a whole to mean 
that a bid would have to be rejected if the bidder’s descriptive 
literature failed to conform in every respect with the invitation re- 
quirements, but could be accepted without any descriptive literature 
if the bidder had previously offered a product which had been pro- 
cured by the Government but which was not itself in complete 
conformity with the current requirements, would in our view defeat 
the manifest intent of the article. 

In 36 Comp. Gen. 376 we had occasion to point out the need for 
clear statement, in an invitation calling for descriptive material, of 
the purpose and effect of such a requirement. Subsequent decisions 
have further developed and emphasized the distinction suggested, 
between cases in which the descriptive material furnished would not 
itself be considered a part of the bid or contract or as a qualification 
of the specifications in any respect, but is required to enable the pro- 
curing agency to determine the capability of bidders to furnish sup- 
plies in conformity with the specifications (837 Comp. Gen. 143), and 
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cases in which the descriptive material is affirmatively required in 
itself to conform completely to the specifications, to enable the Gov- 
ernment “to intelligently conclude precisely what the Government 
would be binding itself to purchase by the making of an award.” 
36 Comp. Gen. 415. 

We cannot agree with your contention that Article X of the subject 
invitation falls within the first of the above-mentioned categories. 
While AF PI 2-2003.5 (b) provides that an award based on descriptive 
data will in no case constitute a waiver of the requirements of the 
specifications, the invitation itself contained no such stipulation, and 
we regard it as extremely doubtful, to say the least, whether it could 
be successfully maintained that an award under Article X would not 
constitute a binding acknowledgment by the Government that articles 
conforming to the successful bidder's descriptive material would be 
acceptable under the specifications of the invitation. The record 
indicates some confusion on the part of the Air Force as to the actual 
intent of the provision, but if it be considered by that agency that 
the interpretation here indicated is so at variance with its intentions 
that award under the invitation would not be in the best interest 
of the Government, it is within its discretionary power to cancel the 
invitation and readvertise under terms more clearly expressing its 
requirements. 

As stated in 36 Comp. Gen. 415, a blanket offer to comply with 
specifications cannot render nugatory the descriptive literature re- 
quirement. Once having included such a mandatory, essential pro- 
vision with which all bidders must comply, the Air Force was 
obligated to evaluate all bids submitted on a descriptive literature 
basis with the same yardstick—conformance in every respect with the 
requirements of the invitation. A bid evaluation criterion was made 
part of the invitation and all bidders were specifically warned that 
noncompliance therewith would result in rejection; hence, to waive 
that bid criterion as to one bidder after bid opening was clearly 
prejudicial to other bidders who had complied with and relied upon 
the descriptive literature requirement. 36 Comp. Gen. 415, 418. We 
believe that the area of administrative discretion to waive invitation 
requirements is restricted to those minor informalities or defects of 
form which do not affect the quality, quantity or price of the articles 
offered to the prejudice of other bidders. See 30 Comp. Gen. 179; 
17 id. 554. Hence, we are of the view that the waiver of the literature 
requirement in this case was improper and to the detriment of other 


bidders. 


2 The waiver is justified by Keco’s “failure” to submit descriptive literature. 
The word “failure” as used in paragraph 2 of Article X connotes 
an omission to furnish the required literature; it refers to a “fail- 
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ure * * * to have furnished” and not to a failure to comply with 
invitation requirements. While not specifically stated in our decision, 
we regard a failure to furnish literature under paragraph 2 as in the 
nature of a nonperformance or noncompliance with the requirement 
and not as relating to the furnishing of literature with a resulting 
determination nonconformance. 


3. Article X docs not require any election. 


Article X read as a whole provides two bases for submitting bids; 
otherwise no meaning or effect could be attributed to the provisions 
of paragraph 2. That paragraph has reference to the right of a 
bidder not to furnish descriptive literature but to rely instead upon 
the fact of previous procurement of an article adequate to meet the 
requirements of the invitation. The rationale of that paragraph is 
apparent since additional data would serve no useful purpose. We 
believe that paragraph envisages a situation where a bidder submits 
with its bid information as to previous procurements of articles con- 
forming to the specifications as justification for not furnishing de- 
scriptive literature, and on that basis, the contracting officer then 
determines the adequacy of the prior product to meet the invitation 
requirements. Certainly, the procurement agency is not in a posi- 
tion to elect the basis of bidding upon which it will evaluate a bid. 
Rather, the responsibility for the method of bidding under the instant 
invitation was that of the individual bidder. See Frazier-Davis 
Construction Company v. United States, 100 C. Cls. 120, 123. 

4. The waiver is justified by the fact, not previously called to your [our] 
attention, that Keco pointed out its previous production experience in its bid. 

Contrary to your statement, we were aware of the fact that Keco 
included information in its descriptive literature that it had produced 
air-conditioners for prime Government contractors and that they 
were designated as “MA-~-7” and “MA-8” units. The record shows 
that those units were built in accordance with Wright Air Develop- 
ment Center exhibits rather than under the specifications included 
in the subject invitation, and that there were substantial differences 
between the units called for under this invitation and those furnished 
to the prime contractors. However, under paragraph 1 (a) of Article 
X, Keco was required to include in its descriptive literature its 
“general experience and background on similar projects.” Hence, 
it was our view that information relating to such previous production 
experience was part and parcel of Keco’s descriptive literature and 
obviously was not offered as a definitive proposal to furnish identical 
articles. 

5. Aside from the express waiver provision of Article X.2, the Air Force 


has authority under Paragraph 8(b) of the Terms and Conditions of the In- 
vitation to waive consideration of Keco’s descriptive literature. 
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Under the cited paragraph, the Government reserves the right to 
waive informalities and minor irregularities in bids received. In 
amplification of what is stated above in our comments to your argu- 
ment No. 1, we have consistently held that the informalities which 
may be waived are those of form and not of substance, or of some 
immaterial and inconsequential defect in or variation of a bid from 
the exact requirement of the invitation. We cannot agree that the 
descriptive literature requirement of the invitation does not go to 
the substance of the bid since the failure to comply with the furnish- 
ing requirement would result in the rejection of the bid. See 36 
Comp. Gen. 415, 418. Accordingly, it is our opinion that no au- 
thority exists under paragraph 8 (b) of the Terms and Conditions 
to waive the mandatory requirements of Article X. 


6. Allowance of an award to Keco will not result in any unfairness to other 
bidders. 

The question suggested here is whether the waiver of the descrip- 
tive literature requirement as to Keco, based upon the fact of pre- 
vious procurements, if allowed to stand would be unfair or prejudicial 
to other bidders under the invitation. Under the interpretation in- 
dicated in answer to your first contention, no award could properly 
be made except upon a finding that either the descriptive material 
furnished, or the articles previously furnished under a Government 
contract, conformed in every respect to the invitation specifications. 
Award otherwise would be wholly at variance with the invitation, and 
therefore obviously prejudicial to other bidders under the same invi- 
tation. As pointed out in many decisions of our Office, see, for ex- 
ample, 17 Comp. Gen. 554; 30 éd. 179, the strict maintenance of the 
competitive bidding procedures required by law is infinitely more in 
the public interest than obtaining a pecuniary advantage in individual 
cases by permitting practices which do violence to the spirit and pur- 
pose of the law. 

For the reasons stated, we conclude that the decision of March 31, 
1958, 37 Comp. Gen. 645, must be and is sustained. 


[B-135411] 


Panama Canal—Appropriation Availability—Public Build- 
ing Conversion 


The authority in section 16, title 2, Canal Zone Code, for the acquisition or con- 
struction of buildings is an appropriation authorization and does not supersede 
the prohibition in section 3733, Revised Statutes, 41 U. S. C. 12, against the 
execution of contracts for construction of public buildings in the absence of a 
specific appropriation for such purpose; therefore, a specific appropriation for 
the conversion of buildings in the Canal Zone is required before any expenditure 
can be made. 
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Although the 1958 appropriation for the Canal Zone (Public Law 85-52) is in 
such broad terms that it might be legally available for the conversion of cer- 
tain buildings, the fact that the Congress was advised that the appropriation 
was to be used for completely different projects requires submission of the 
entire matter to the Congress before proceeding with the building program. 


The expenditure of Canal Zone Government funds for the conversion of build- 
ings transferred to the Government by the Department of the Navy, with the 
right of recapture reserved to the transferor, would not be an improper augmen- 
tation of Navy appropriations provided that funds were specifically appropriated 
to the Canal Zone for such purpose. 


To the Governor of the Canal Zone, May 15, 1958: 


Your letters of April 3 and 11, 1958, concern the authority of the 
Canal Zone Government to expend appropriated funds for the con- 
version of certain buildings in the Canal] Zone for use as schools and 
for other purposes. The April 3 letter concerns the conversion of 
Building No. 98 for use as an elementary school and the April 11 
letter concerns the conversion of a former Navy barracks for use as 
a high school and apparently the conversion of other buildings for 
various purposes. The proposed conversion of the buildings in ques- 
tion apparently is incident to the transfer of certain Panama Canal 
Company/Canal Zone Government property to the Republic of 
Panama pursuant to a 1955 treaty and Public Law 85-223, approved 
August 30, 1957, 71 Stat. 509. 

Briefly, it appears that the two buildings proposed to be converted 
into schools are part of a defined area in the Canal Zone which the 
Department of the Navy has indicated it will transfer to the Canal 
Zone Government pursuant to section 204 of the Department of 
Commerce and Related Agencies Appropriation Act, 1956, 69 Stat. 
236. The Navy has indicated that one-half of the area will be trans- 
ferred unconditionally but that the other half will be transferred 
subject to the Navy’s right to recapture in the event of the occurrence 
of a national emergency. We have been informally advised by your 
Washington office that Building No. 98 (proposed elementary school) 
will be transferred unconditionally and your letter of April 11 indi- 
cates that the former Navy barracks (proposed high school) and 
certain other buildings, will be transferred subject to recapture. by 
the Navy in the event of a national emergency. We have also been 
informally advised by your Washington office that the cost of convert- 
ing Building No. 98 into an elementary school will be approximately 
$460,000, and your letter of April 11 indicates the cost of converting 
the barracks into a high school will be approximately $2,000,000. 
Conversion of the two buildings into schools will apparently eliminate 
the necessity of the Canal Zone Government constructing two new 
schools at a cost greater than the costs of conversion. 

We will first consider the questions raised in your letter of 
April 3, 1958. 
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The conversion of Building No. 98 was the subject of our decision 
of March 24, 1958, B-135411, to you, and we held therein that Canal 
Zone Government funds were not available for such a purpose since 
your current appropriations did not contain specific authority therefor. 
Our holding was based mainly on the provisions of section 3733 
Revised Statutes (41 U. S. C. 12), which, in effect, prohibit entering 
into contracts for the erection, repair, or furnishing of any public 
buildings, or any public improvement, in the absence of a specific 
appropriation for such purpose. We also stated in that decision that 
the concluding sentence of Public Law 85-223 clearly contemplates 
the making by the Congress of an appropriation for replacement such 
as there authorized. This sentence provides, in pertinent part: 

* * * There are hereby authorized to be appropriated such amounts as may 
be required for the necessary replacement of property or facilities of the Panama 
Canal Company or Canal Zone Government conveyed or rendered excess as 
the result of the treaty or memorandum * * *, [Italics supplied.] 

You request that we reconsider both aspects of that decision. You 
say that the first holding in the decision, to the effect that a specific 
appropriation for conversion of Building No. 98 is a prerequisite in 
view of section 3733, Revised Statutes, appears not to take into account 
section 16, title 2, Canal Zone Code. You express the view that 
section 16 has the effect of superseding section 3733, Revised Statutes, 
insofar as concerns the Canal Zone Government. Section 16 reads 
as follows: 

Acquisition or Construction of Structures, Equipment, and Improvements.— 

The Governor of the Panama Canal is authorized, within the limits of available 
funds, to purchase or otherwise acquire equipment, and within the Canal Zone 
to purchase or otherwise acquire, construct, repair, replace, alter, or enlarge 
any building, structure, or other improvement, when in his Judgment such action 
is necessary for the operation, maintenance, sanitation, or civil government of 
the Panama Canal or Canal Zone. 
You state that the assertion in your original submission to us to the 
effect that the proposed early initiation of the project could be accom- 
plished by using, subject to the approval of the Bureau of the Budget, 
funds currently available (to the Canal Zone Government), was neces- 
sarily made in reliance upon the authority conferred upon your office 
by Congress in section 16. 

You also question what you call the second aspect of our decision, 
that is, the conclusion therein to the effect that Public Law 85-223 
“clearly contemplates the making by the Congress of an appropriation 
for replacement such as there authorized.” 

Section 16, title 2, of the Canal Zone Code was added thereto by the 
act of August 12, 1949, 63 Stat. 600, the so-called “Point-of-Order 
Act.” The purpose of section 16, as indicated by the above title and 
as disclosed by the legislative history of the section, is to provide the 
necessary support for language in the Canal Zone Government annual 
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appropriation acts providing funds for the purchase, construction, 
repair, replacement, alteration or enlargement of buildings, structures, 
equipment, and other improvements in the Canal Zone. In other 
words, the purpose of the section is to insure that the above-referred 
to language in annual Canal Zone appropriation acts will not be sub- 
ject to a point-of-order on the ground that such language constitutes 
legislation. See page 1, Senate Report No. 198, 81st Congress, 1st 
Session, on S. 1136, which became the act of August 12, 1949, and 
pages 1 and 2, Senate Report No. 1539, 80th Congress, 2d Session, 
on S. 2829, which contained a provision identical with section 16. 
See also, pages 25, 26, and 27, Hearings before the Subcommittee on 
the Panama Canal of the Committee on Merchant Marine and Fish- 
eries, House of Representatives, 81st Congress, on H. R. 3159 (among 
others), which is identical with S. 2829; and pages 14, 15, 16, 17, and 
18, Hearing before Subcommittee of the Committee on Armed Services, 
United States Senate, 80th Congress, 2d Session, on S. 2829. Also, 
it is clear from the above referred-to Senate Hearing that a specific 
appropriation is necessary for the purposes authorized by section 16. 
In connection with the foregoing note the following discussion of 
hearing on pages 17 and 18 of the Senate Hearing: 


Senator Morse. Your difficulty is that the Comptroller General now takes the 
position that unless you have legislation to this effect that you cannot take, for 
example, reserve funds that you collect from Panama Canal operations and 
use them for construction and repair and replacements and alterations or en- 
largements, as provided for here in section 16 without special approval of 
Congress. Is that the problem? 

Mr. Burpick. He did take that position, Mr. Chairman, a few years ago and 
to overcome that objection, that technical objection, we came to Congress and 
asked for language to be included in our annual appropriation act. That has 
been carried in the appropriation acts ever since, but the point we make now 
is that the chairman of the House Appropriations Committee has called attention 
to the fact that some of these are subject to points of order, and therefore should 
now be placed into substantive legislation. 

Senator Morse. That is what you propose to do by this bill. 

Mr. Burpick. That is what we propose. 

Senator Morse. So if you ever got into a situation on the House where some- 
body would raise a point of order that the request is for funds for construction 
and repair, for example, attached to an appropriation bill constitutes legislation 
and therefore is subject to a point of order, that situation would not be possible, 
that point of order would not be possible if this bill were passed. 

Mr. Burpick. That is correct, sir. 

* * > * » * « 

Senator Morse. Would the bill in the light of my hypothetical question, in 
view of the fact of your testimony that that $50,000,000 would automatically go 
into the miscellaneous funds of the Treasury, require the Appropriations Com- 
mittee not only to authorize the construction of the $20,000,000 warehouse, but 
specifically appropriate the money for the construction of the $20,000,000 
warehouse? 

Mr. Burpick. It would require an authorization and it would require an 
appropriation since the net profits from these business operations are turned 
into the Treasury at the end of the year. 

Senator Morse. It would require both authorization and appropriation. 

Mr. Burpick. Yes, sir. [Italics supplied.] 


It is clear from the foregoing that section 16, title 2, Canal Zone 
Code, is, in effect, an appropriation authorization, and that it does 
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not supersede section 3733, Revised Statutes. Hence, a specific appro- 
priation is necessary for the purposes authorized by section 16. 

The Canal Zone Government’s current year appropriation act— 
Department of Commerce and Related Agencies Appropriation Act, 
1958, Public Law 85-52, 71 Stat. 70, 78—contains the following 
provision : 

Capital outlay: For acquisition of land and land under water and acquisition, 

construction, and replacement of improvements, facilities, structures, and equip- 
ment, as authorized by law (2 C. Z. Code, secs. 3 and 16; 63 Stat. 600), including 
the purchase of not to exceed eight passenger motor vehicles for replacement 
only ; and expenses incident to the retirement of such assets ; $1,000,000, to remain 
available until expended. [Italics supplied.) 
It appears from the legislative history of the last quoted provision 
that the Canal Zone Government had, at the time of its appropriation 
request for “Capital Outlay funds” for fiscal year 1958, an unobligated 
balance of approximately $729,000 in its “Capital Outlay” appropria- 
tion from previous years that is available for the purposes enumerated 
in section 16, title 2, Canal Zone Code, until expended. However, an 
examination of the legislative history of the above quoted appropria- 
tion provision (and of the legislative histories of your prior year 
appropriations for “Capital Outlay”) discloses that the Congress 
was informed, through the Hearings and budget justifications, that the 
funds sought for “Capital Outlay” were to be used for certain specific 
purposes and that conversion of the buildings in question to schools 
(and other uses) was not among the purposes included in the budget 
justifications or mentioned in the hearings. Moreover, it appears 
from the said legislative history that the Canal Zone Government 
intended to ask the Congress for a supplemental appropriation in 
order to construct a new school building incident to transferring cer- 
tain property to the Republic of Panama. See page 822, Hearings 
Before a Subcommittee of the Committee on Appropriations, House 
of Representatives, 85th Congress, 1st Session, on Department of Com- 
merce and Related Agencies Appropriations for 1958. Thus, it is 
clear that the conversion of the buildings in question into schools is 
an entirely different project or purpose from any made known to the 
Congress and for which the Congress appropriated funds. 

While the above quoted appropriation language (and the language 
in your prior year appropriations for “Capital Outlay”) is in such 
broad terms that it perhaps could be said that the money granted in 
such appropriation legally is available for the purpose proposed (i. e., 
the conversion of the two buildings into schools), the question arises 
whether there is a keeping of faith with the Congress which had in 
mind completely different projects when it appropriated the funds 
involved. Therefore, we feel that before proceeding with the conver- 
sion of the buildings in question you should present the entire matter 
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to the Congress for consideration. In this connection we understand 
that hearings are to be held in the very near future in connection with 
your appropriation requests for fiscal year 1959. 

In view of the foregoing it does not appear necessary to discuss the 
second issue presented in your letter of April 3, 1958. 

Your letter of April 11 raises a question as to whether the expendi- 
ture of Canal Zone Government funds for the improvement and 
maintenance of buildings in an area transferred (as indicated above) 
to the Canal Zone Government by the Navy with the right of recapture 
by the transferor would be regarded by us “as an improper augmenta- 
tion of Navy appropriations or for any other reason.” Specifically, 
you appear concerned with the conversion of the barracks (subject to 
recapture by the Navy) into a high school. 

Assuming that the Congress, after being apprised of all the facts 
involved, makes funds available to the Canal Zone Government for the 
conversion of buildings transferred to it by the Department of the 
Navy with the right of recapture reserved to the transferor, we would 
not regard expenditures for conversion purposes as an improper 
augmentation of Navy appropriations. 


[B-134347] 


Taxes—Hawaii—Business Privilege T a x—Government 
Liability 


Although an addition to the Hawaii tax laws in 1957 appears to expressly exempt 
the United States from liability for taxes on services, so that a Territorial tax 
included on an invoice for repairs to a Government-owned motor would not be 
payable by the United States, evidence that the purpose of the 1957 amend- 
ment was not intended to affect existing taxes, but was merely for the purpose 
of classifying taxes according to rate schedules, establishes that the exemption 
may not be applied to preclude the payment by the United States of a tax on the 
repair services when the incidence of the tax falls on the contractor and is 
imposed pursuant to section 117-14 (f) of the Revised Laws of Hawaii, 1955. 
B-134347, January 15, 1958, unpublished decision, overruled. 


To R. P. Hogan, Department of Commerce, May 16, 1958: 


This refers to our decision of January 15, 1958, B-134347, to you, 
rendered upon the question presented in your letter of November 6, 
1957, regarding a Territory of Hawaii tax included on an invoice 
covering repairs to a Weather Bureau-owned motor submitted by the 
Honolulu Electrical Products Company, Inc. In our decision we held 
that on the basis of the record before us, including the 1957 amend- 
ments to the Hawaii tax statutes, the tax involved could not be certi- 
fied for payment. That holding was predicated upon the provisions 
of section 117-14.6, a new section added in 1957 to Chapter 117 of the 
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Revised Laws of Hawaii 1955. Section 117-14.6 levies a tax on the 
rendering of services but expressly exempts the United States and its 
instrumentalities from its provisions. 

We have before us for consideration a letter dated March 5, 1958, 
from the Tax Commissioner and the Attorney General of the Terri- 
tory of Hawaii concerning this matter. Among the enclosures ac- 
companying that letter are a memorandum prepared by a Deputy 
Attorney General of Hawaii relating to the applicability of the Terri- 
torial excise tax and a copy of a compilation of the Hawaii tax laws. 
It is now evident, on the basis of the additional information furnished 
to us, that other statutory provisions are also for consideration in 
the determination of whether payment of a tax of the nature described 
in your letter of November 6, 1957, may be authorized. A careful 
consideration of Chapter 117, Revised Laws of Hawaii 1955, and the 
amendments thereto discloses that section 117—14.6 is an additional 
section added to Chapter 117 by section 3 (u) of Act 1 of the Special 
Session Laws of 1957, and was not intended to change the effect of 
other statutory provisions to the extent of granting an exemption from 
taxation where a particular transaction was otherwise taxable. The 
apparent purpose of section 117-14.6 as evidenced by General Excise 
Tax Memorandum No. 5 and the Deputy Attorney General’s recent 
memorandum is to permit the delineation of taxable transactions 
according to schedules, under which taxpayers, engaging in certain 
stated businesses, are licensed. Transactions formerly taxable under 
other provisions of Chapter 117 are therefore not exempted from 
taxation by section 117-14.6. As pointed out by the Deputy Attorney 
General, the contractor involved in our decision of January 15, 1958 
to you, being engaged in a “service business or calling” is taxed under 
section 117-14 (f) which provides as follows: 


Tax on service business. Upon every person engaging or continuing within the 
Territory in any service business or calling not otherwise specifically taxed under 
this chapter, there is likewise hereby levied and shall be assessed and collected 
a tax equal to three and one-half per cent of the gross income of any such 
business. 

This section levies a tax upon the receipts derived by persons doing 
business in Hawaii and is in effect a tax upon the vendor. Where the 
incidence of the tax is on the vendor, the United States has no right— 
apart from State (or Territorial) statutes or regulations promulgated 
thereunder by State (or Territorial) authorities—to purchase sup- 
plies or services within the territorial jurisdiction of the State (or 
Territory) on a tax-free basis. See AJabamay. Hing and Boozer, 314 
U.S. 1; 33 Comp. Gen. 454. 

’ 

Section 117-14 (f) is the number assigned by the Revised Laws of 
Ifawaii 1955; and, as pointed out by the Deputy Attorney General 
of Hawaii, is substantially the same as section 5455 FE of the Revised 
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Laws of Hawaii, 1945. In our decision, B—70233, December 31, 1947, 
which involved the inclusion of a 214 percent Territorial Gross In- 
come Tax in the sales price of a quantity of insecticide purchased by a 
United States Army installation in Hawaii, we held that since the 
incidence of the tax under the foregoing statutory provision is upon 
the contractor, the amount paid as taxes as part of the contract price 
could not be recovered from the Territory by the United States. It 
would appear to be immaterial whether the vendor seeks to recoup 
the tax he must pay by increasing the price by the amount of the tax, 
or as in the instant case, by separately designating the cost of the re- 
pairs and the tax. 

Since the provisions of section 117-14.6 do not preclude the impo- 
sition of a tax of the nature here involved upon the vendor, the deci- 
sion of January 15, 1958, B-134347, is to be disregarded. 


[B-135656] 


Civilian Personnel—Wage Board Employees—Periodic 
Step-Increases—Administrative Error 


An administrative error in failing to make the proper notation so that a wage 
board employee would receive a periodic step-increase on the date he became 
eligible for the increase, pursuant to regulations which implement 5 U. S. C. 1082 
(7) and which do not require any administrative determination after the em- 
ployee meets the service requirements, may be retroactively corrected without 
violating the general rule which prohibits increases in compensation based on 
retroactive administrative determinations, 


To the Secretary of Agriculture, May 19, 1958: 


On March 25, 1958, your Administrative Assistant Secretary re- 
quested our advice upon the question whether retroactive action may 
be taken to correct administrative errors in processing periodic within- 
grade step increases administratively granted to employees who are 
not subject to the Classification Act of 1949, as amended, 5 U. S. C. 
1071 note. 


A specific instance of situations which arise from time to time is 
stated in the letter, as follows: 


An employee of the Department occupying a wage board position, WB-21, was 
due to receive a step increase to the second step of the wage schedule, upon 
completion of 26 weeks of service, effective January 18, 1957. Through admin- 
istrative error, however, the tickler notation for such step increase was re- 
corded for January 1958 and such error was not discovered until late in No- 
vember 1957. If the administrative error cannot be corrected by retroactive 
action, the employee will suffer an additional loss, apart from the immediate 
financial loss, because his next step increase, which would otherwise be due upon 
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the completion of 78 weeks of service at the second step of the wage schedule 
would not become effective until June 1, 1959, whereas the employee would 
have otherwise received it effective July 12, 1958. 

The compensation of wage board employees is determined pursuant 
to section 202 (7) of the Classification Act of 1949, as amended, 5 
U. S. C. 1082 (7), the codified provisions reading as follows: 

This chapter (except title XII) shall not apply to— 

. & as + « o * 

(7) employees in recognized trades or crafts, or other skilled mechanical crafts, 
or in unskilled, semiskilled, or skilled manual-labor occupations, and other 
employees including foremen and supervisors in positions having trade, craft, 
or laboring experience and knowledge as the paramount requirements, * * *: 
Provided, That the compensation of such employees shall be fixed and adjusted 
from time to time as nearly as is consistent with the public interest in accord- 
ance with prevailing rates * * *. 

Your departmental regulations governing the step increases for 
the wage board employees concerned are as follows (8 AR 217f) : 

Within-grade Pay Advancements.—Regular workers and employees in sea- 
sonally recurring jobs for whom the wage board concerned has established a 
three-step rate range shall be advanced from step to step within the rate range 
in accordance with the following plan: 

(1) Regular workers paid under a rate range shall be rated under the pcr- 
formance rating system. 

(2) An employee whose performance is satisfactory shall be advanced to the 
second step of the range at the beginning of the pay period following 26 calen- 
dar weeks of service. 

(3) An employee whose performance is satisfactory shall be advanced from 
the second to the third step at the beginning of the pay period following 78 
calendar weeks of service in the second step. 

It is clear from the above-quoted regulation that it is not only the 
policy of your Department, but a requirement, that step increases be 
given those wage board employees who meet the requirements of the 
regulation. No administrative determination of entitlement is re- 
quired after an employee whose performance is satisfactory has served 
the required period of time in his job. 

In the situation presented it appears that the employee met all the 
requirements for a step increase on January 13, 1957, and that the 
administrative error in placing a tickler notation was the only reason 
he was not given the step increase on that date. Under these cir- 
cumstances our view is that the administrative error or oversight did 
not defeat or delay the right of the employee to the step increase 
on and after the date he became qualified and entitled thereto. There- 
fore, administrative action retroactively correcting such error or over- 
sight will not be regarded as prohibited under the general rule that 
increases in compensation lawfully may not be granted by administra- 
tive determination to have retroactive effect. See 21 Comp. Gen. 369 


(Answer to Fifth question at page 376), and 37 Comp. Gen. 300. 
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[B-134573] 


Civilian Personnel—Contributions From Sources Other 
Than the United States—Ceremonial Flights 


In view of the fact that 18 U. 8. C. 1914, which prohibits Government officers 
and employees from receiving any salary in connection with their service from 
sources other than the United States, is a criminal provision and enforceable 
by the Attorney General and the courts, the Comptroller General does not have 
authority to make a binding determination concerning the proper interpretation 
of the provision. 


Although a determination by the Chairman of the Civil Aeronautics Board as to 
the continuing official nature of ceremonial flights, in which officers and em- 
ployees and their wives participate as guests and at the expense of private air 
carriers, will not be questioned in the exercise of the General Accounting Office 
audit, it does not appear that such participation is in violation of 18 U. 8. C. 
1914 which prohibits Government officers and employees from receiving any 
salary from sources other than the United States ; however, a final determination 
concerning the interpretation of such a criminal provision is for the Attorney 
General and the courts. 


To the Chairman, Civil Aeronautics Board, May 20, 1958: 


This refers to your letter of March 19, 1958, concerning our com- 
munication of December 24, 1957, B-134573, to the Chairman of the 
Special Subcommittee on Legislative Oversight of the House Com- 
mittee on Interstate and Foreign Commerce. Such letter was in 
response to a request of the Chairman on December 2, 1957, for our 
views regarding certain practices set forth in that letter. Of par- 
ticular concern to you appears to be that portion of our letter which 
reads as follows: 

Irrespective of whether the United States may be saved the cost of traveling 

expenses our decisions have indicated generally that the payment by others 
of the traveling expenses of an officer or employee of the Government in a regu- 
lar duty and pay status is prohibited by 18 U. 8S. C. 1914. Also, we have indi- 
eated that such a practice would result in an unauthorized augmentation of 
appropriations. [Italics supplied.] 
And with respect to whether payment of the traveling expenses of 
wives of officials of the Government going along on a particular trip 
at the expense of an outside activity would be prohibited by 18 
U.S. C. 1914, we said “we have had no occasion to consider such a 
matter,” and continued: 

It would seem inconsistent for the statute to prohibit the supplementing of 
the salary of an officer or employee from an outside source, but not prohibit an 
indirect benefit given to the officer’s or employee’s wife. In any event, this 
practice would not appear to be in keeping with the high standards of conduct 
which should be expected from Government officers and employees. 

Obviously, you express concern as to whether the foregoing state- 
ments were intended to encompass certain practices surrounding so- 
called “pre-inaugural” and “inaugural” flights of air carriers subject 
to regulation by the Civil Aeronautics Board, which ceremonies have 
been participated in by members and employees of your Board. You 
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recite at great length and with completeness the background facts 
surrounding such ceremonial flights, the summary of which follows: 

Since passage of the Civil Aeronautics Act of 1938, 49 U. S. C. 681, 
and undoubtedly long prior thereto, it has been the custom for air 
carriers to conduct ceremonial flights celebrating the inauguration of 
new service, or the use of significantly new types of equipment, and 
to invite officials of foreign governments and of the United States 
Government to participate in such flights. It is pointed out that 
by far the majority of these flights relate to service to points outside 
the United States and, as a percent of the total, officials of foreign 
governments represent the largest single category of persons partici- 
pating. You also advise that guests on these fliglits have included, 
in addition to officials of the Civil Aeronautics Board, officials of 
other agencies of the Government, members of both Houses of Con- 
gress, Governors and other state officials, Mayors and other city offi- 
cials, and members of the press. 

You continue to explain that, in your opinion, these ceremonial 
flights make a real contribution to the overall development of air 
transportation as well as to the promotion of friendly relations with 
foreign countries. One of the purposes of these flights, you say, is 
to publicize, both at home and abroad, the service and/or the equip- 
ment. At stops along the way, if any, and invariably at the ultimate 
destination, there are welcoming ceremonies and, more often than not, 
the party is officially entertained by the foreign government or com- 
munity involved. From the commercial advertising standpoint alone, 
you say that substantial benefits accrue to the carrier providing the 
new service, and such flights afford what may be termed “free pub- 
licity” to the carrier. Hence, the “more important the participants, 
the greater the publicity.” 

You further advance the opinion that participation in ceremonial 
flights by personnel of the Board is valuable from the regulatory 
standpoint, in part because it serves to acquaint the Board with the 
actual operations of the air carriers and, in much greater part, by 
reason of the contacts and exchange of views which it permits with 
local, state, and foreign officials. Hence, participation by other offi- 
cials of the Government, particularly members of Congress, not only 
enhances the prestige and dignity of the flight, but contributes sub- 
stantially to the benefits accruing therefrom to the United States. In 
support of this reasoning, you direct attention to the fact that, unlike 
the concept of freedom of the seas, each nation claims sovereignty 
in the air space above it, and aviation rights are dependent upon 
negotiation and agreement and continued good relations between the 
countries involved; and, in this connection, you point out that the 
Board has important responsibilities in connection with these negotia- 
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tions under section 802 of the Civil Aeronautics Act of 1938, 49 U.S. C. 
602, as amended. 
Regarding wives accompanying their husbands, you say: 


On some ceremonial flights the wives of officials have been guests. In addi- 
tion to the wives of foreign dignitaries, there have been wives of officials of 
other Government agencies, and wives of Members of the Congress, as well 
as wives of Board officials. When viewed against the nature, purpose and 
background of ceremonial flights, no impropriety is perceived in wives ac- 
companying their husbands in such cases, as guests of the air carrier con- 
cerned. Custom and usage are to be considered in this connection (as the 
opinion of December 24, 1957 itself recognizes) and custom and usage with 
respect to ceremonial flights has been for wives to be invited to accompany 
their husbands usually on those occasions when the wives of foreign dignitaries 
are invited to accompany their husbands. There is good reason why this should 
be so. In meeting other officials and dignitaries, and being entertained by them, 
the presence of the wife is most helpful. Basically, the situation is no dif- 
ferent from that which exists in any other area of foreign relations. It is 
customary for high ranking officials to be accompanied by their wives when 
attending various international conferences so that the overall position of 
this Nation may be enhanced by an exchange of social amenities. It would 
seem to be no less proper for wives to accompany Government officials and 
Members of Congress on ceremonial flights. Certainly, it is not forbidden by 
statute, and it is supported by custom and usage. 


And, concerning the legality of such trips, you conclude: 


Contrary to the apparent implication of the December 24, 1957, opinion, a 
careful analysis reveals nothing in 18 U. S. C. 1914 which makes it improper 
or unlawful for an airline to defray any or all of the expenses of a ceremonial 
flight insofar as Government officials are concerned. That statute prohibits a 
Government official or employee from receiving any salary in connection with 
his services, as such official or employee, from any source other than those 
specified in the statute, and also precludes any supplementation of his salary 
for services performed by him for the Government of the United States. The 
Attorney General has held that the payment by business organizations of the 
transportation and hotel bills of agents of the Department of Commerce in 
relation to official duty does not constitute a violation, 33 Op. Atty. Gen. 2738 
(1922). Rather, he held that there must be a benefit to the employee in the 
compensation sense and that there is no violation where the employee “does 
not personally benefit by the payments from outside sources.’ Moreover, in- 
asmuch as 18 U. S. C. 19'4 extends equally to the giver and the recipient in 
cases of salary supplementation, there is no basis for distinguishing between 
contributions made by airlines and by others who may defray some of the 
expenses connected with ceremonial flights, such as representatives of foreign 
governments, Chambers of Commerce, and so forth. Therefore, the opinion of 
December 24, 1957 would appear to place the latter category of persons, as 
well as the air carriers, in violation of law. 

As noted above, the opinion of December 24, 1957 states that prior decisions 
have “indicated generally” that the payment by others of traveling expenses 
of an employee of the Government on official business is prohibited by 18 U. S. C. 
1914 and that such a practice would result in an unauthorized augmentation of 
appropriations. It is believed that participation in a ceremonial flight can, 
and should be, distinguished from official “travel” in the ordinary sense of the 
term. Typically, “travel”, and the incurrence of “traveling expenses”, are 
incidental to the performance of official business at a particular point away 
from the employee’s headquarters. In the case of ceremonial flights, however, 
the official business is making the flight, i. e., being on board the aircraft, and 
events taking place en route, or at the ultimate destination, are merely inci- 
dental to the flight. Expressed another way, the “ceremony” is the flight. 
The purpose of participating in such flights is not primarily to permit official 
business to be performed at the ultimate destination of the flight, but rather, 
to have been a passenger on the flight. 

Thus, it would appear that the expenses defrayed by an air carrier in con- 
nection with participation by Government officials in ceremonial flights are 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 779 


not, in fact, “traveling expenses” of the kind to which the opinion of December 
24, 1957, and prior decisions, referred. Whether it be concluded that this 
distinction is, or is not, a valid one, it has in fact been made by the Board. 
Specifically, when officials representing the Board have participated in a cere- 
monial flight which did not originate in Washington, D. C., their normal 
traveling expenses from Washington, D. C., to the point of origination of the 
flight and return from that point to Washington, D. C., have been borne by 
the Government. 

It also is understood informally that no per diem is authorized from 
the point of origin of the flight and return. 

In the light of these facts, you request to be advised specifically 
whether, in our opinion, any objection is perceived to participation 
by officials of the Government, including officials of the Civil Aero- 
nautics Board, or their wives, in ceremonial flights as guests and at 
the expense of the air carrier conducting the flight. 

At the outset, we should like to point out that our letter of De- 
cember 27, 1957, was neither a “ruling” nor a “decision” within 
the strict meaning of those words. The letter was written in re- 
sponse to an inquiry of December 2, 1957, from the Chairman of 
the Special Subcommittee, requesting our “views” regarding cer- 
tain “practices” set forth in that letter. One such practice—which 
apparently is of primary concern to you and your agency—was 
described by the Subcommittee Chairman as follows: 


Agency officials have had their travel and/or out-of-pocket expenses paid by 
individuals, corporations, or associations, subject to the agency’s regulatory 
authority for trips made by the officials concerned in their official capacities. 
Since these trips were within their official function, these officials could have 
been reimbursed by the Government. 

The Subcommittee’s letter to us did not mention individuals, and, 
therefore, our views were furnished solely on the basis of the exam- 
ples presented to us and we had no information other than that set 
forth in the letter. Therefore, in response to this specific inquiry, 
we advised the Subcommittee that prior opinions of the Comptroller 
General have indicated generally that the payment by others of the 
traveling expenses of an officer or employee of the Government in a 
regular duty and pay status is prohibited by 18 U.S. C. 1914. How- 
ever, we explicitly pointed out that an opinion of the Attorney Gen- 
eral, reported in 33 Op. Atty. Gen. 275, indicated a somewhat differ- 
ent view with respect to the applicability of 18 U. S. C. 1914; and, 
such being the case, we explained that in the final analysis, since the 
law in question was a criminal statute, a final determination as to its 
application to a given situation was within the jurisdiction of that 
official. And, in this connection, we would like to here emphasize the 
fact that while in frequent instances during the past we have dis- 
cussed this particular statute, and on many occasions have cautioned 
against possible violations of its provisions, we have many times ex- 
plained that since section 1914 is a criminal statute, its enforcement 
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is primarily a function of the Department of Justice and the courts, 
and have expressly pointed out that our opinions with respect thereto 
may or may not be shared by that Department. We have no author- 
ity to make a binding determination as to the proper interpretation 
of this statute. Therefore, any contrary construction of our role in 
this area is and should be regarded as incorrect. 

From the standpoint of the audit functions of this Office I have no 
reason to question your determination as to the continuing official 
nature of the flights mentioned or the participation therein by officials 
of the Civil Aeronautics Board, or their wives, under the circum- 
stances related. While in my opinion such action would not be a 
violation of 18 U. S. C. 1914, that is, as stated above, a matter for 
final determination by the Attorney General or the courts. 


[B-136046] 


Bids—Qualified—Approximate Price—Modification After 
Opening 

A low bidder who, in response to a request for bids on a firm, fixed-price basis, 
submits a bid on an item which does not meet the specifications but who accom- 
panies the bid with an offer to furnish the required item at an increase of 
“approximately $24.00” per unit has not submitted a definite and certain bid 
with a determinable price and the proposal by the bidder, after opening, to 


delete the word “approximately” would be a material change which may not 
be permitted. 


To the Secretary of the Army, May 21, 1958: 


Reference is made to letter dated April 30, 1958, from the Assistant 
Secretary (Logistics), requesting our decision as to the appropriate 
action to be taken with respect to the bid submitted by the Model 
Engineering & Manufacturing Company, Inc., under invitation for 
bids No. SC-36-039-58-1770-G4, issued by the U. S. Army Signal 
Supply Agency on February 25, 1958, and opened on March 31, 1958. 

The invitation, as amended, requested bids for the furnishing of 
telegraph-telephone terminal equipment in accordance with Military 
Specification No. MIL-T-10267A, Government-furnished models and 
drawings referred to in the specification. Eighteen responsive bids 
were received, including the low bid of Model at an aggregate price 
of $4,478,999.96. The next lowest responsible bid in the aggregate 
amount of $4,631,766.40 was received from the North Electric Com- 
pany. However, the contracting officer proposes to reject the bid of 





nt 
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Model and award the contract to North Electric for the following 
reasons: 

a. The bid of Model on aluminum cases is not responsive since the specifica- 
tions call for magnesium cases. There is, moreover, a definite need for mag- 
nesium cases and the specifications are not unduly restrictive in that respect. 

b. The bid on magnesium cases as expressed in the cover letter is not firm as 
to price and does not specify a delivery schedule. 

ec. Government estimates and prior procurement history indicate that North 
Electric’s bid is fair and reasonable. 

Model’s bid was accompanied by a cover letter which stated that 
the prices quoted are based on supplying aluminum rather than 
magnesium cases and, “if magnesium must be supplied,” the prices 
would be increased by “approximately twenty-four dollars ($24.00) 
per case.” Model has protested against the contemplated action of 
the contracting officer. It has offered to delete the word “approxi- 
mately,” from its bid and contends that even if the word may not be 
deleted, the interpretation of its bid should be that the price increase 
would not exceed $24 per case with the result that Model would still 
be the low bidder. 

It is fundamental that the statutes relating to competitive bids 
for Government contracts contemplate the submission of bids which 
are firm and definite in respect to the price to be paid. We have con- 
sistently held that bids so qualified as to render the contract price 
indefinite are for rejection for uncertainty. 19 Comp. Gen. 614. 
The invitation for bids in this case clearly requested bids on a firm, 
fixed-price basis to enable the Government to determine exactly 
what the desired equipment would cost. Since an “approximate” 
price contemplates a variation either upwards or downwards in the 
specified price, 3A Words and Phrases 517, the bid of Model Engi- 
neering as submitted obviously was not definite and certain so as to 
permit a determination as to the price to be paid for magnesium 
cases, 

With respect to Model's proposal to delete the word “approxi- 
mately,” and thus make its bid of $24 firm, we have many times con- 
sidered the question as to whether a bidder may be permitted to 
change a provision in its bid subsequent to the opening of the bid, 
and we have held that if the provision be material and in any way 
affects the price of the articles offered—as is the case here—a change 
may not be permitted. 31 Comp. Gen. 660; 34 Comp. Gen. 24. 

Accordingly, you are advised that the bid of Model Engineering & 
Manufacturing Company, Inc., may not be considered for award. 
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Contracts—Specifications—Failure to Furnish Something 
Required—Bid Bond 


The failure of a low bidder to submit a bid bond with his bid as required by the 
invitation or to furnish the bid bond together with an explanation of the delay 
during a 27-day period after opening of the bids justifies rejection of the bid 
as nonresponsive, and award to the second low bidder who furnished the 
required bid bond will not be objected to even though there is a considerable 
difference between the bid prices of low bidder and the second low bidder. 


To Joseph B. Ulicny, May 22, 1958: 


A report has been received from the Department of the Army 
relative to your protest against the rejection by the Office of the 
District Engineer, U. S. Army Engineer District, Philadelphia, 
Pennsylvania, of a bid submitted by your company in response to 
Invitation for Bids No. CIVENG-36-109-58-60, which requested 
bids for the construction and delivery of one diesel-electric seagoing 
hopper dredge. 

Four bids in the amounts of $8,857,714, $9,976,000, $11,391,000 and 
$11,699,800 were received in response to the Government’s invitation 
for bids. The lowest bid was submitted by the Pusey and Jones Cor- 
poration and the second lowest bid was submitted by Avondale Marine 
Ways, Inc., New Orleans, Louisiana. Paragraph 4 of the invitation 
provided that “Bid Bond on U. S. Standard Form No, 24 in a penal 
sum not less than one-fifth of the full amount of the bid, or $1,000,000 
whichever is the lesser amount will be required with each bid.” The 
second lowest bidder furnished a bid bond in the penal sum of 
$1,000,000 but no such bond was submitted with the bid of the Pusey 
and Jones Corporation. 

It is reported that bids were opened on March 5, 1958, and that 
about one hour before the bids were opened you called the contracting 
officer and told him that the required bid bond had not been obtained. 
You requested advice as to whether the corporation’s bid would be 
considered without such bond. You were informed of the require- 
ment in the invitation that a bid bond must be submitted with the 
bid. On the following day you were informed that the bid of the 
corporation would be considered provided the required bid bond 
were furnished promptly, together with a statement explaining the 
failure to furnish the bond with the bid. You replied that both the 
statement and the bond would be in the District Office by the end of 
the week. On Monday, March 10, the corporation was requested 
by teletype to furnish the bond without further delay. Donald W. 
Hedges, attorney for the Pusey and Jones Corporation, then called 
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the Philadelphia District and reported that it would be well into the 
week before the bond would be furnished. On Friday, March 


14, the following teletype was dispatched to the Pusey and Jones 
Corporation: 


The contracting officer must construe your continued failure to comply with 
the bid bond requirement, as set forth in the Invitation for Bids, as obvious 
inability on the part of your firm to comply therewith, thereby making your bid 
non-responsive. I, as Contracting Officer, propose to reject your bid on 17 March 


1958. 

On Friday, March 21, the Pusey and Jones Corporation was advised 
by teletype that its bid was considered nonresponsive because of its 
failure to furnish the bid bond required by the invitation. The 
Philadelphia District then requested authority from the North 
Atlantic Division Engineer to make the award to Avondale Marine 
Ways, Inc. Mr. William A. Consodine, representing the Pusey and 
Jones Corporation, made an oral protest to our Office on March 24, 
against the rejection of the corporation’s bid and on that date the Office 
of the Chief of Engineers was informed of such protest. The Phila- 
delphia District was instructed by the Office of the Chief of Engineers 
not to make the award until April 1, giving the Pusey and Jones 
Corporation additional time in which to furnish the required bid bond. 
The contracting officer determined that rejection of all bids would 
not be in the best interests of the United States and that the bid of 
Avondale Marine Ways, Inc., was reasonable. As of April 1, no bid 
bond had been furnished by the Pusey and Jones Corporation, and, 
accordingly, the contract was awarded on that date to Avondale 
Marine Ways, Inc., the second lowest bidder. 

Although your telegram of March 24, 1958, to our Office, in con- 
firmation of the oral protest made by Mr. Consodine, states that: 
“Performance Bond, delayed by three-day snow blizzard, will be filed 
this week,” the Department of the Army has reported that no bonds 
of any kind were furnished by the Pusey and Jones Corporation 
prior to or smce the award to Avondale Marine Ways, Inc. 

You requested in the telegram to our Office that all bids be rejected 
“in interest of Government economy and avoidance of red tape that 
costs taxpayers money.” We do not believe, however, that a require- 
ment of a bid bond is a trivial matter or that a readvertisement for 
bids should be required solely by reason of a considerable difference 
between the bid prices of the lowest and second lowest bidder, where 
the lowest bidder has failed to furnish a bid bond. The requirement 
of a bid bond is one of the means which a contracting agency of the 
Government has of determining bidders’ responsibility and bidders 
who have complied with such a requirement, and submitted other- 
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wise acceptable bids, should not ordinarily be placed in the position 
of having to rebid after the contents of their original proposals have 
been publicly disclosed. In any event, the question as to whether it 
would have been in the best interests of the United States to readvertise 
for bids in the present case was properly a matter for decision by the 
Department of the Army and not by our Office. It is provided in 
section 2305 (b) of Title 10, United States Code Armed Forces, that 
“all bids may be rejected if the head of the agency determines that 
rejection is in the public interest.” 

It would appear that every reasonable action was taken by the De- 
partment of the Army in an effort to enable favorable consideration 
of the bid of your company. The contracting officer’s request that 
the bid bond be furnished after opening of bids, together with an 
explanation as to why the bond had not been submitted with the bid, 
was consistent with a decision rendered by our Office, 31 Comp. Gen. 
20. It was held in that decision that the correction of a deficiency in 
failing to furnish a bid bond should be permitted only after an investi- 
gation which establishes clearly that the deficiency was due solely to 
oversight or to some other excusable cause and not due to the bidder’s 
inability to obtain a bid bond because of its financial status or other 
similar reason. 

In a more recent decision, 36 Comp. Gen. 599, there was considered 
the case of a bidder who had failed to furnish a bid bond but furnished 
after the bid opening fully executed performance and payment bonds. 
We found no legal objection to an award of a contract to that bidder, 
inasmuch as the Instructions to Bidders were to the effect that the 
contracting officer “may” accept a bid, notwithstanding the absence 
of a bid bond, and that the Government could waive any informality 
in bids when such waiver is in the Government’s interest. 

Although identical provisions are contained in the instructions 
applicable to Invitation CIVENG-36-109-58-60, the facts of the 
present case are essentially different from those considered in 36 Comp. 

xen. 599. Several requests were made by the Corps of Engineers 
for compliance with the bid bond requirement of the invitation but 
no bond of any kind appears to have been furnished by your company 
during a 27-day period following the opening of bids. 

On the record presently before us there appears to be no legal basis 
upon which we would be warranted in taking exception to the rejection 
of the bid of your company and the award of a contract to the second 
lowest bidder under Invitation No. CIVENG-36-109-58-60. 
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Contracts—Specifications—Failure to Furnish Something 
Required—Addenda Acknowledgment 
A low bidder’s letter bid which is ambiguous and does not refer to an invitation 


amendment which might affect the price offered by the bidder should be disre- 
garded in making the award. 


To the Secretary of the Interior, May 22, 1958: 


Reference is made to letter dated May 1, 1958, with enclosures, 
from the Under Secretary, reporting on the protest of Edrow Engi- 
neering, Inc., Washington, D. C., against award by the National 
Capital Parks of contract No. 14~-10-028-1307, for the construction 
of a recreation structure and miscellaneous work at Lafayette Recre- 
ation Center to Sun Construction Corp., on the ground that the latter’s 
bid does not conform to the invitation and amendments thereto. 

The invitation for bids issued March 11, 1958, was amended by 
amendment No. 1, dated March 18, 1958, as follows: 

* * * The height of the glazed ceramic wainscot in the Boys and Girls Toilets 
shall be 5’-6’’ as indicated on the FLOOR PLAN, Sheet 2 in lieu of 4’-0’’ as 
indicated on SECTION 0-0, Sheet 5; the cove base shall be 444’’X44”" in lieu 
of 6’’ X6"’ as indicated on SECTION 0-0, Sheet 5. 

Among the bids opened on March 25, 1958, there was a letter dated 
March 25, 1958, signed by the Secretary Treasurer of the Sun Con- 
struction Corp., as follows: 

We are glad to bid for the Lafayette Park Recreation Center Building, Contract 
#14-10-028-1307. 

According to plans and specifications we propose to build said Recreation 
Center for the sum of: 

NINETEEN THOUSAND NINE HUNDRED AND SEVENTY DOLLARS * * * 
$19,970.00 

Bid bound by Fidelity & Deposit Co. of Maryland in the amount of 20% of 
this contract is enclosed. 

The other seven bids ranged from $22,200 to $29,500. On March 26, 
1958, the Sun Construction Corp. submitted its bid on the invitation 
required Standard Bid Form 21, which, following the printed state- 
ment, “The undersigned acknowledges receipt of the following ad- 
denda to the drawings and/or specifications (Give number and date 
of each),” stated “Addenda Received.” In the standard form bid 
the Sun Company also inserted unit prices for adjustment of the price 
in the event foundations should have to go deeper than contemplated, 
which were called for by the invitation but not included in the letter 


bid. 


468020 O-58—52 
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In a memorandum dated April 11, 1958, the Acting Superintendent 
of the National Capital Parks stated : 


Amendment No. 1 was issued for the purpose of correcting a discrepancy in 
two dimensions shown on the construction drawings. The changes were neces- 
sary to eliminate any misunderstanding in interpretation and are of a minor 
nature which would not materially effect the bid price. 


It has been ascertained informally that the amendment might affect 
the bid price to the extent of $200 including profit. 

In certain instances, letter bids which referred to the invitation 
involved have been considered for award when there was no doubt 
that the bidder was aware of and intended to meet all the Government’s 
contract requirements. B-128399, July 19, 1956, and B-113920, 
February 27, 1953. Cf. B-120202, July 19, 1954. On the other hand, 
the general rule is that if an amendment to an invitation affects the 
price, quantity or quality of the procurement, failure of the bidder 
to acknowledge that amendment in the manner required by the invita- 
tion or amendment cannot be waived. B-131796, July 14, 1957; 
B-128645, September 28, 1956; B-123911, July 7, 1955; 33 Comp. Gen. 
508; and B-116077, September 11, 1953, affirmed October 29, 1953. 

Since the subject letter bid does not make any reference to amend- 
ment No. 1 which goes to the price of the work, and is so ambiguous 
as to leave doubt as to what is intended; also since the matter affected 
by the amendment is a factor that could have a bearing upon the price 
of the construction, we therefore conclude that the bid of Sun Con- 
struction Corp. should be disregarded in making award of the subject 
contract. 


[B-136104] 


Contracts—Mistakes—Verification Prior to Allegation of 
Error—Contracting Officer’s Responsibility 


A contracting officer who, after advising the low bidder that his bid is consid- 
erably lower than the next lowest bid, receives an unequivocable confirmation 
of the bid has fulfilled his responsibility for the ascertainment of the correctness 
of the bid and the subsequent allegation by the contractor, after award, of an 
error in the bid price due to mathematical and typing mistakes does not afford a 
basis for modification of the contract. 


To the Secretary of the Army, May 22, 1958: 


Reference is made to letter dated May 8, 1958, with enclosures, trom 
the Assistant Secretary (Logistics), requesting our decision as to 
the action to be taken concerning an error which Forway Industries, 
Inc., alleges it made in its bid upon which contract No. DA-36-039- 
SC-75209 was awarded. 

The record shows that by invitation for bids No. SC-36-039-57- 
2187-56 dated April 17, 1957, the Signal Supply Agency requested 
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bids—to be opened on May 7, 1957—for the furnishing of various 
quantities of Test Set TS-27( )/TSM and sub-items, provisioning 
list, tabular list of parts, and literature. In response to the invitation, 
Forway Industries, Inc., submitted a bid dated May 6, 1957, offering 
to furnish 256 sets at $129.50 each, plus $1,934 for the other items of 
the invitation. Only the item for the 256 test sets are involved here 
and, as to that item, the following responsive bids were received: 
$129.50—Forway Industries, Inc. 

238.85—Connecticut Telephone & Electric Corp. 

240.00—Radar Products, Inc. 

285.00—Columbus Electronics Corp. 

288.00—General Communication Co. (Alternate bid) 

291.50—Technical Laboratories, Inc. 

298.00—General Communication Co. 

In view of the disparity between Forway’s bid and the other bids 
received, the purchasing agent, with the approval of the contracting 
officer, telephoned Mr. Uhrig of Forway on May 8, 1957, and requested 
that they confirm their bid since it appeared that its price was con- 
siderably lower than the next lowest bid. Mr. Uhrig was also ad- 
vised of his right under ASPR 2-405 to request relief because of 
mistake in bid. At the request of Forway, the contracting officer 
granted additional time to May 14, 1957, to confirm its bid. By letter 
of May 13, 1957, Forway confirmed and verified its firm price of 
$129.50. Award was made to Forway on May 17, 1957, at the prices 
indicated. 

On June 4, 1957, Forway advised that error had been made in its 
bid in that had certain mathematical and typing errors not been made, 
its intended bid price would have been $210.477 for each unit. It 
appears that the nature and extent of such errors have been estab- 
lished by worksheets and suppliers’ quotations. 

While some dispute arose after award as to whether Forway did, 
in fact, allege mistake or request withdrawal at the time the purchasing 
officer requested verification of the bid, the record does not substan- 
tiate the contractor’s contentions, which are specifically and cate- 
gorically denied by the purchasing officer. Since it verified and 
confirmed its bid in writing prior to award without mention of error 
or request for withdrawal, the contractor must be held to have waived 
the error. 

The sole question for consideration is not whether an error was 
made in the bid, but whether a valid and binding contract was con- 
summated by the acceptance thereof. The invitation was clear and 
unambiguous as to the Government’s needs. Forway was alone re- 
sponsible for the preparation of its bid and was given sufficient oppor- 
tunity prior to award to recheck and recompute its figures. The 
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Court of Claims in the case of Frazier-Davis Construction Company 
v. United States, 100 C. Cls. 120, 123, stated in language particularly 
applicable here that : 


* * * The parties are dealing at arms length and bidders are presumed to 
be qualified to estimate the price at which they can perform the work specified 
at a reasonable profit. If they fail to do so, as plaintiff did in this case, the 
Government cannot for that reason be held for the resulting loss. 

It is clear that the error as alleged was unilateral and not con- 
tributed to by the Government, and hence does not entitle Forway to 
the relief claimed. See Ogden & Dougherty v. United States, 103 C. 
Cls. 249; Saligman, et al. v. United States, 56 F. Supp. 505. See, 
also, 26 Comp. Gen. 415 ; 36 id. 27. 

The record establishes that the Government did all that was required 
of it to ascertain the correctness of Forway’s bid; in fact, Forway 
was specifically advised that its bid was considerably lower than the 
next bid. It was not until after Forway unequivocally confirmed its 
bid that the contracting officer considered it correct and proper for 
award. Had the contracting officer thereafter not awarded the con- 
tract to Forway as the lowest responsible bidder, he would have been 
derelict of his duty to the Government. See Carnegie Steel Company 
v. Connelly, 97 A. 774; Shrimpton Mfg. Company v. Brin, 125 8. W. 
942; Alabama Shirt & Trouser Company v. United States, 121 C. Cls. 
313. Moreover, the facts of record preclude any assumption of bad 
faith or arbitrary action on the part of the contracting officer. 27 
Comp. Gen. 17. 

The contract, as executed, represented the fina] understanding of 
the parties and fixed all rights and liabilities thereunder. The right 
of the Government to receive performance in strict accordance with 
the contract terms may not be waived in the absence of adequate con- 
sideration, and no agent of the Government may waive such vested 
right for considerations of hardship or equities in favor of the con- 
tractor. See 22 Comp. Gen. 260; Day v. United States, 245 U. S. 159. 

We do not agree with the view of the Chief, Legal Division, Signal 
Supply Agency, that the Government did not discharge its duty to 
Forway in accordance with the criteria laid down in United States v. 
Metro Novelty Mfg. Co., Inc., 125 F. Supp. 713. The decision in that 
case was based on the fact that the Government did not put the bidder 
“on notice of the mistake which it surmised.” However, in this case, 
Forway was on notice that its bid was “considerably lower than the 
next lowest bid” (quoting from Forway’s letter of June 27, 1957, to 
the contracting officer) and that was the full extent of the contracting 
officer’s knowledge, there being nothing in the invitation or bid from 
which he could have even guessed at the nature or source of error. Our 
decision reported at 35 Comp. Gen. 136, is clearly distinguishable 
since, in that case, the contracting officer failed to put the bidder 
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on notice of a specific mistake surmised as to the interpretation of the 
specifications of the invitation. Such is not the case here. 

Accordingly, on the present record, no legal basis exists for modify- 
ing the price specified in contract No. DA-36-039-SE-75209. 


[B-135521) 


Military Personnel—Retired Pay—Service Credits—Dual 
Status as Officer and Enlisted Member 


A member of the uniformed services who held a commission in the Air Force 
Reserve concurrently with a status as a retired enlisted man in the Enlisted 
Reserve Corps during a period prior to January 1, 1953—the effective date of 
the Armed Forces Reserve Act of 1952—when such dual status was permissible 
may have the inactive service as a commissioned officer counted in the com- 
putation of basic pay for retired pay purposes under 10 U. 8S. C. 8911 upon retire- 
ment of the member following recall and active duty as a commissioned officer. 


To Lieutenant Colonel C. W. Griffin, Department of the Air Force, 
May 26, 1958: 


By letter dated March 11, 1958, the Office of Directorate of Account- 
ing and Finance forwarded your letter of February 21, 1958, with 
enclosures, presenting for decision a voucher stated in favor of 
Lieutenant Colonel Floyd C. Basore, USAF, retired, for the difference 
between retired pay computed on the basis of 75 percent of the basic 
pay of a lieutenant colonel with over 26 years’ service and such pay 
computed as 65 percent of basic pay of a lieutenant colonel with over 
22 years’ service, for the period December 1, 1957, to January 31, 1958. 
Your submission was assigned Air Force Request No. 324. 

It appears from the information furnished that Colonel Basore 
was retired as a master sergeant on June 30, 1948, under the pro- 
visions of Public Law 190, 79th Congress, as amended (now codified 
into section 8914, Title 10 of the U. S. Code), after completing 20 
years, 1 month and 26 days active service, and 20 years 2 months and 
0 days service for basic pay purposes, and was transferred to the Air 
Force Reserve. It further appears that he was paid retired pay for 
the period July 1, 1948, through July 16, 1952, in the grade of master 
sergeant; that he was recalled to extended active duty on July 17, 
1952, in his reserve grade of major, and was promoted to the grade 
of lieutenant colonel, Air Force Reserve, effective July 1, 1955. You 
point out that by serving on active duty in a commissioned grade 
subsequent to his retirement as an enlisted man, he acquired the ten 
years’ active commissioned service necessary to establish eligibility for 
retirement benefits as a commissioned officer under section 8911, Title 


10 of the U. S. Code. 
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By paragraphs 29 and 30, Special Orders No, 227, Department of 
the Air Force, November 20, 1957, the officer, upon his own applica- 
tion, was discharged from his retired status and from his status as a 
master sergeant, Air Force Reserve, effective November 30, 1957, and 
in the same orders (paragraph 30) the officer was relieved from as- 
signment and duty as a major and was retired in the grade of lieuten- 
ant colonel effective November 30, 1957. The statement of service 
which accompanied your submission shows that, except for a period 
of approximately seven months, Colonel Basore served as an enlisted 
‘man in the Regular Army during the period November 4, 1927, to 
June 18, 1942, and as an enlisted man in the United States Air Force 
from January 12, 1948, to June 30, 1948. A notation appearing 
after the latter entry states that the enlisted man was retired in the 
grade of master sergeant under section II, Army Regulations 615- 
395, and transferred to the Enlisted Reserve Corps. That statement 
is further amplified with the remark that “Com AF Res remained 
in effect.” In that connection, the record shows that the officer was 
appointed a major in the Air Force Reserve on June 10, 1947; that he 
was appointed a major in the Air Force Reserve (indefinite) on No- 
vember 25, 1952; and that he was promoted to lieutenant colonel, Air 
Force Reserve, on July 1, 1955. The statement of service also shows 
that Colonel Basore served on active duty as an officer in the Army of 
the United States from June 19, 1942, to January 7, 1948, and as 
an officer in the United States Air Force from July 17, 1952, to 
November 30, 1957. 

You say that the officer was certified for retired pay commencing 
December 1, 1957, in the grade of lieutenant colonel with 25 years, 
6 months and 10 days active service, and 29 years and 7 months for 
basic pay purposes, which included 4 years and 16 days on the retired 
list in an inactive status as a master sergeant. You relate that the 
Judge Advocate General of the Air Force has expressed an opinion 
that service from July 1, 1948, to July 16, 1952, is creditable in de- 
termining the basic pay upon which retired pay is computed, since 
it was based on service as a major, Air Force Reserve, rather than 
service as a retired enlisted man, and may be distinguished from the 
situation of an enlisted man advanced on the retired list to commis- 
sioned grade. You feel, however, that some doubt exists as to the 
propriety of crediting such service for retired pay since section 202 
(b) of the Career Compensation Act of 1949, 837 U. S. C. 233 (b), 
precludes service on the retired list (other than active service) from 
being used to increase retired pay while on a retired list in a retired 
status. 

Colonel Basore was first retired as a master sergeant in the Regular 
Air Force under the provisions of the act of October 6, 1945, as 
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amended by section 6 of the act of August 10, 1946, 60 Stat. 995, 996, 
10 U. S. C. 948. That act provided that “Whenever any enlisted 
man of the Regular Army [Regular Air Force] shall have completed 
a minimum of twenty but less than thirty years of active Federal 
service, he may, under such regulations as the Secretary of War [Sec- 
retary of the Army or Secretary of the Air Force] shall prescribe, 
upon his own request be transferred to the Enlisted Reserve Corps 
and thereupon will be placed upon the retired list of the Regular 
Army [Air Force].” Provisions substantially the same are now con- 
tained in section 8914 of the new Title 10 U. S. Code. Following 
a period of active duty as a commissioned officer, Colonel Basore was 
subsequently retired (November 30, 1957) as an officer under the 
provisions of section 8911 of Title 10 of the U. S. Code. Section 
8991 of the new Title 10 prescribes the method for computing retired 
pay for retirement under section 8911 as follows: The amount of 
the monthly basic pay of the member’s retired grade mult'plied by 
214 percent of years of service credited to him in determining basic 
pay. 

Under the provisions of section 202 (a) (2) of the Career Compen- 
sation Act of 1949, 63 Stat. 807, 37 U. S. C. 233 (a) (2), members of 
the uniformed services are entitled to count for basic pay purposes 
“full time for all periods during which they were enlisted or held 
appointments as commissioned officers * * * in any of the regular 
components of the uniformed services, or in the Regular Army Re- 
serve * * * or in the Air Force Reserve * * *.” Section 202 (b) of 
1949 the act provides, in express terms, that except for active service, 
service credit authorized in that section “shall not be included to in- 
crease retired pay * * * except as provided in Title IV of this act.” 
During the period July 1, 1948, to July 16, 1952, Colonel Basore held a 
dual status, namely, inactive status as an officer in the Air Force Re- 
serve, and an inactive status as an enlisted man on the retired list 
(Enlisted Reserve Corps). Section 229 of the Armed Forces Reserve 
Act of 1952, 66 Stat. 488, 50 U. S. C. 953 expressly provides that, 
“Except as otherwise provided by this Act, no person shall be a mem- 
ber of more than one reserve component at the same time.” However, 
prior to January 1, 1953, the effective date of the Armed Forces Re- 
serve Act of 1952, dual membership as an officer of the Officers’ 
Reserve Corps and as a retired enlisted member in the Enlisted 
Reserve Corps was permissible. See in that connection the opinion 
of The Judge Advocate General of the Army dated November 21, 
1952, JAGA 1952/7716 (2 Dig. Ops., RES F section 41.7, page 670). 
Also, see the following digest of opinion on page 671, respecting an 
enlisted man transferred to the Enlisted Reserve Corps, and the digest 
of opinions in 3 Dig. Ops., RES F section 41.7, pages 666-677, 
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Since Colonel Basore held a commission as an officer in the Air 
Force Reserve concurrently with his status as a retired enlisted man 
in the Enlisted Reserve Corps, and since the period during which 
he held a Reserve commission is creditable for basic pay purposes 
under the provisions of section 202 (a) (2) of the 1949 act, the officer 
is entitled to count such service during the period July 1, 1948, to 
July 16, 1952, in computing basic pay under the provisions of section 
8991, Title 10, U. S Code. 

Accordingly, payment on the voucher (returned herewith) is au- 
thorized, if otherwise correct. 


[B-135593] 


Military Personnel—Pay—Active Duty—Travel Time on 
Release 

A Naval Reserve officer who was detached from active duty training at the 
commencement of a day so that he could have departed and reached home the 
same day by taking the first available air transporation—the mode of trans- 
portation used—but who did not pick up his orders in time to depart by the first 


available air flight may not receive additional pay and allowances for another 
day’s travel time. 


To Joseph D. Miller, May 26, 1958: 


Further reference is made to your letter dated March 4, 1958, re- 
questing further consideration of your claim for additional pay and 
allowances for one day’s travel time on release from active duty 
training as commander, United States Naval Reserve, service No. 
110287, which was disallowed by settlement dated February 26, 1958. 

Your orders dated March 29, 1957, serial number 140-793, directed 
that you report on April 14, 1957, before 1600 hours, to the Command- 
ing Officer, Naval Supply Center, Oakland, California, for 14 days of 
active duty training. Paragraph 3 of those orders state that— 

You are entitled to active duty pay and allowances for the number of days 
active duty for training specified above plus the time necessary to perform 
travel by mode of transportation employed or for constructive travel over the 
official route, whichever is less. Travel at no cost to the Government. 

The reporting endorsement on those orders shows that you reported 
for that duty at 0915 hours on April 14, 1957, and the detaching en- 
dorsement thereon shows that your duty was completed and that you 
were released from active duty training at 0001 hours on April 27, 
1957. 

By letter dated December 23, 1957, the Office of the Comptroller, 
Department of the Navy, made a report as follows: 


1. As shown by enclosure (1) [Copy of orders of 29 Mar 1957 to active duty 
training, issued by COM 3], CDR MILLER reported for active duty training at 
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the U. S. Naval Supply Center, Oakland, California, at 0915 14 April 1957, and 
was released from such active training duty at 0001 27 April. Under the pro- 
cedures followed by the U. 8S. Naval Supply Center, when the fourteenth day of 
active duty training falls on Saturday, as in this case, a member’s release orders 
are dated at 0001 on that day so that the member, if he desires, may pick up his 
orders immediately after midnight and depart for his home. CDR MILLER 
could have picked up his orders immediately after 0001 27 April, but did not 
pick up such orders until 1100 27 April. If the orders had been picked up at 
or immediately after 0800 27 April (normal time of commencement of work day), 
available flight schedules show that CDR MILLER could have departed from 
Oakland or San Francisco and arrived at his home prior to midnight 27 April, 
the last day of active duty training, for which he received pay and allowances. 

Paragraph 044735-1a, Navy Comptroller Manual, provides, in part, 
as follows: 

** * Active duty pay and allowances commence with the date on which the 
member would be required to leave the place from which ordered to training duty 
in order to reach, by the shortest usually traveled route, the place of training 


duty and end with the date on which he could have reached his home by that 
route after detachment. * * * 


In 20 Comp. Gen. 309, we held, quoting the syllabus, that— 


An Army Reserve officer is entitled to pay and allowances for travel time by 
rail over the shortest usually traveled route necessary to comply with orders 
calling him to active duty, but constructive travel time may not be counted to 
authorize pay and allowances for any period prior to the date he actually com- 
menced travel by airplane merely because such travel required less time than 
if travel had been by rail. 


The same rule necessarily would be for application to Naval Re- 
serve officers as to Army Reserve officers and for return travel to their 
homes by airplane as well as airplane travel from their homes to the 
training duty stations. It appears from your orders that you were 
to proceed to your home so that your pay and allowances would end in 
accordance with the regulation cited above at the earliest date on which 
you could have reached your home after detachment. Since your 
orders plainly show that you were released— that is, detached—from 
active duty training at 0001 on April 27, 1957, and as it appears that 
the mode of transportation employed was by air, and as you could have 
reached your home before midnight on April 27, 1957, traveling by 
air had you taken the first available air transportation after detach- 
ment or after the commencement of normal working hours on that date, 
there is no legal basis for the payment of pay and allowances for an 
additional day because you failed to pick up your orders prior to 1100 
on April 27, 1957. 

While you state that you were not directed to pick up your orders 
at 0001 or at 0800 on April 27, 1957, it seems apparent from your 
letters dated December 27, 1957, and March 4, 1958, that you were 
aware of the fact that no duty was required of you on April 27, 1957, 
and that you were detached from duty as of the commencement of that 
day so as to permit you to depart for home by the first available trans- 
portation. In these circumstances, since you could have arrived home 
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on that day, there is no authority under the regulations and the terms 
of your orders to pay you beyond such date. 

The settlement of February 26, 1958, correctly disallowed your 
claim and that settlement must be sustained. 


[B-135436] 


Military Personnel—Retired Pay—Constructive Service For 
Multiplier Factor Purposes 


Army officer who, incident to placement on temporary disability retired list pur- 
suant to 10 U. S. C. 1202 and 1372, is entitled to include constructive service 
by virtue of 37 U. S. C. 233 (a) in computation of basic pay purposes may also 
receive constructive service credit in determination of multiplier factor for 
retired pay under formula B in 10 U. S. C. 3991 in view of 10 U. S. C. 1401, 
which permits election of most favorable of any of other three formulas, even 
though constructive service credit may not be included in determination of 
nultiplier factor under formula 2 of 10 U. S. C. 1401. 

To Lieutenant Colonel N. P. Hanna, Department of the Army, May 


27, 1958: 


The Office Chief of Finance, Department of the Army, has for- 
warded with an endorsement dated March 3, 1958, your letter of Feb- 
ruary 20, 1958 (Department of Defense Military Pay and Allowance 
Committee, D. O. No. 320), and enclosures, including a voucher pre- 
sented to you for payment stated in favor of Colonel James D. Gard- 
ner, O-18280, U. S. Army (MC), retired, for additional retired pay 
for the period from June 20, 1957, to January 31, 1958, inclusive. 

Colonel Gardner was placed on the temporary disability retired list 
of the Army with a disability rating of 60 percent pursuant to the 
provisions of sections 1202 and 1372, Title 10, U. S. Code, act of 
August 10, 1956, 70A Stat. 92, 105, respectively. On the date that 
his name was placed on the temporary disability retired list (June 
19, 1957) Colonel Gardner had 27 years, 11 months, and 19 days of 
actual active service and approximately 28 years and 23 days’ active 
and inactive service for basic pay purposes. Thus, by including the 
constructive service credit (four years) to which he appears to be 
entitled under authority of section 2, Public Law 497, act of April 
30, 1956, 70 Stat. 121, 37 U. S. C. 233, Colonel Gardner had a total of 
over 32 years’ service for the purpose of computing his basic pay. 
See clause (7) as added to section 202 (a), 37 U. S. C. 233 (a), of 
the Career Compensation Act of 1949 by section 2 of the act of April 
30, 1956, 70 Stat. 121, Public Law 497. 

It is stated that Colonel Gardner is in receipt of retired pay com- 
puted at the rate of 70 percent (27 years, 11 months, and 19 
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days=28 X 214% =70%) of the active-duty pay of a colonel with over 
30 years’ service amounting to $567.84 per month ($811.20 70%). 
Colonel Gardner claims the difference between retired pay computed 
at the rate of 75 percent (based on a total of over 30 years’ service, 
which includes a constructive service credit of four years, and com- 
puted thus—30X 214% =75%) of the active-duty pay of a colonel 
with over 30 years’ service and the retired pay he has received for 
the peried covered by the voucher. Hence, as indicated in your letter 
of February 20, 1958, and also in the transmittal endorsement of 
March 3, 1958, Colonel Gardner is seeking to have the constructive 
service credit to which he appears to be entitled under the provisions 
of section 2 of the act of April 30, 1956, included in determining the 
proper multiplier factor to be used in the computation of his retired 
pay. 

Colonel Gardner became entitled, incident to the placement of his 
name on the temporary disability retired list under the authority of 
section 1202, Title 10, U. S. Code, to receive “retired pay computed 
under section 1401 of this title.’ Formula No. 2, prescribed in sec- 
tion 1401, Title 10, U. S. Code, 70A Stat. 106, for persons entitled 
to receive disability retirement pay under authority of section 1202, 
provides that the monthly basic pay of the grade to which the member 
is entitled under section 1372 is to be multiplied, as the member may 
elect, by (1) 214 percent of the years of service credited to him under 
section 1208 or (2) the percentage of disability on the date his name 
is placed on the temporary disability retired list. 

Section 1208, Title 10, U. S. Code, 70A Stat. 94, 95, in pertinent 
part, provides that for purposes of that chapter a member of a regu- 
lar component shall be credited with the greater of the following 
service—(1) the service that he is considered to have for the purpose 
of separation or mandatory elimination from the active list or: 

(2) The sum of— 

(A) his active service as a member of the armed forces, a nurse, a reserve 
nurse after February 2, 1901, a contract surgeon, a contract dental surgeon, or 
an acting dental surgeon ; 

(B) his active service as a member of the Coast and Geodetic Survey or 
the Public Health Service ; and 

(C) his service while participating in exercises or performing duties under 
sections 502, 503, 504, and 505 of title 32. 

Clause (7) was added to section 202 (a) of the Career Compensa- 
tion Act of 1949 by section 2, act of April 30, 1956 (Public Law 497) 
70 Stat. 121, and insofar as herein applicable expressly provides that 
notwithstanding any other provision of law: 

* * * the service credit authorized by this clause shall not— 


(A) be included in establishing eligibility for voluntary or involuntary re- 
tirement or separation from the service, under any provision of law. 


Consequently, the constructive service credit authorized in clause 
(7), section 202 (a) of the Career Compensation Act of 1949, may 
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not be included for the purposes of clause (1) in section 1208 (a). 
Furthermore, the provisions of clause (7) as added to section 202 (a) 
of the Career Compensation Act by section 2 of the act of April 30, 
1956, relate to the service creditable for the purpose of computing 
monthly basic pay prescribed in the Career Compensation Act of 1949. 
Hence, those provisions are not inconsistent with the provisions of 
clause (2), above quoted, of section 1208 (a) and consequently do not 
come within the scope and purview of the second sentence contained 
in section 49 (a) of the act of August 10, 1956, 70A Stat. 640, 32 
U. S. C. 49 (a). Accordingly, it is concluded that the constructive 
service credit te which Colonel Gardner is stated to be entitled under 
authority of section 2 of the act of April 30, 1956 (Public Law 497), 
in computing the rate of his monthly basic pay may not be included in 
determining the multiplier factor (which is required to be based on 
the “years of service credited to him under section 1208”) to be used 
in computing his retired pay under formula No. 2 contained in section 
1401, Title 10, U. S. Code. 

Section 1401, in pertinent part, further provides that “However, 
if a person would otherwise be entitled to retired pay computed under 
more than one pay formula of this table or of any other provision of 
law, he is entitled to be paid under the applicable formula that is 
most favorable tohim.” [Italics supplied. ] 

Thus, if Colonel Gardner is otherwise entitled to receive retired 
pay computed under any one of the other three formulas prescribed in 
section 1401 or of any other provision of law, he is entitled to be paid 
retired pay under the applicable formula that is most favorable to 
him. It does not appear that Colonel Gardner would be entitled to 
receive retired pay computed under formula 1, 3 or 4, as prescribed in 
section 1401. However, it would appear, on the basis of the military 
service set forth in your letter of February 20, 1958, that Colonel 
Gardner otherwise qualifies for retirement in accordance with the 
provisions of section 3911, Title 10, U. S. Code, 70A Stat. 224. 

Section 3911 provides that “The Secretary of the Army may, upon 
the officer’s request, retire a regular or reserve commissioned officer 
of the Army who has at least 20 years of service computed under sec- 
tion 3926 of this title, at least 10 years of which have been active service 
as a commissioned officer.” An officer who meets the service require- 
ments specified in section 3926, Title 10, U. S. Code, 70A Stat. 228, 
and who is retired on the authority of section 3911 is entitled to re- 
ceive monthly retired pay computed as prescribed in formula (B) 
contained in section 3991, Title 10, U. S. Code, 70A Stat. 232 (orig- 
inally formula (C)—see section 101 (23), act of August 21, 1957, 
71 Stat. 380). Under current formula (B), section 3991, Colonel 
Gardner would be entitled to compute his retired pay in the following 
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manner: The monthly basic pay of his retired grade (colonel) X 214 
percent X the number of years of service credited to him in determin- 
ing the rate of his basic pay. Since Colonel Gardner is entitled to 
include the number of years of constructive service creditable to him 
by virtue of section 2 of the act of April 30, 1956, for the purpose of 
computing his monthly basic pay, it follows that such constructive 
service also may be included in determining the proper multiplier 
factor in his case under the authority of current formula (B), section 
3991, Title 10, U. S. Code. 

Therefore, in view of the express provisions of section 1401, Title 
10, U. S. Code, Colonel Gardner is entitled to be paid retired pay 
under the applicable formula that is most favorable to him, that is, 
in accordance with the provisions of current formula (B) as contained 
in section 3991, Title 10, U. S. Code. 

Accordingly, payment is authorized, if otherwise correct, on the 
voucher stated in favor of Colonel Gardner. A specific reference 
to this decision should be noted on the voucher, which is returned 
herewith. 


[B-136161] 


Uniforms—Civilian Personnel—Requirements 


A foreign national employee who does not furnish evidence that the commander 
in the overseas theater required him to wear a uniform for security guard duty 
may not be regarded as having been “required by regulations or by law” to wear 
a uniform which is a condition precedent to being furnished a uniform or to 
receiving a uniform allowance in lieu thereof under the Federal Employees 
Uniform Allowance Act, 5 U.S. C. 2131-2133. 


To Rosendo B. Jusgado, May 27, 1958: 


Your letter of April 24, 1958, requests review of our settlement of 
March 11, 1958, which disallowed your claim for uniform allowance 
allegedly due you as a security guard, Department of the Air Force, 
2717 Ammunition Supply Squadron, for the period September 5, 1954, 
through May 21, 1956. 

You say that the report of the 2717th Ammunition Supply Squad- 
ron, that there was no requirement for the guards of that unit to wear 
uniforms, is not true and that all Army and Air Force security guards 
are required to wear uniforms. Specifically, you alleged you pur- 
chased fatigue and khaki uniforms and uniform shoes at your own 
expense and by reason thereof are entitled to receive both initial and 
replacement uniform allowances. You rely on Air Force Regula- 
tions 40-17, November 28, 1955, which implements for the Department 
of the Air Force the Federal Employees Uniform Allowance Act, 68 
Stat. 1114, as amended, 5 U.S. C. 2131 to 2133, to support your claim. 
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The Federal Employees Uniform Allowance Act, as amended, 5 
U.S. C. 2131 to 2133, authorizes the head of a Federal agency to which 
an appropriation is made for uniforms to provide, under regulations 
of the Bureau of the Budget, uniforms or pay an allowance in lieu 
of uniforms to employees of the agency “who are required by regula- 
tions or by law” (5 U.S. C. 2131) to wear a prescribed uniform. 

While you contend that AFR 40-17 was a regulation requiring you 
to wear a uniform, paragraph 9 of that regulation provides: 

Commanders of oversea commands will determine whether foreign nationals 
employed by the Air Force will be required to wear uniforms. If uniforms are 
required, the Air Force commander in the oversea theatre will determine whether 
the employees will be furnished uniforms or paid uniform allowances under this 
regulation, * * * 

This paragraph clearly contemplates before uniforms or an allow- 
ance in lieu thereof be granted to foreign national employees that the 
overseas commanders make a determination that uniforms are required 
and as to whether they are to be furnished in kind or by a monetary 
allowance in lieu thereof as you know, the Air Force has reported 
that you were not required to wear a uniform by reason of AFR 40-17 
or other regulations. Also, the record here indicates you are a foreign 
national. You have not furnished any evidence or copy of any direc- 
tive by the overseas command requiring that foreign national guards 
wear uniforms and would be paid an allowance for that purpose. It 
has long been the rule of the accounting officers of the Government 
to accept the report of the administrative officers of the United States 
as to facts involved in a claim in the absence of evidence sufficient to 
overcome the presumption of the correctness of facts as administra- 
tively reported. See 16 Comp. Gen. 1105; 31, id. 288. 

Accordingly, and as it does not appear you were “required by regu- 
lations or by law” to wear a prescribed uniform, which is a condition 
precedent under 5 U. S. C. 2131 to being furnished uniforms or an 
allowance in lieu thereof, there is no basis for allowance of your claim 
and our settlement of March 11, 1958, is sustained. 


[B-135718] 


Bidders—Qualifications—Administrative Determination— 
Certificates of Competency 


The rejection of a low bid after a determination that the bidder was not re- 
sponsible based on information from another office that the work of the bidder 
on current contracts was unsatisfactory and delinquent was not improper, 
even though information from other sources might have indicated satisfactory 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 799 


performance, the determination of a bidder’s qualifications is primarily a mat- 
ter for the procurement agency and, in the absence of evidence of bad faith 
or the lack of a reasonable basis for the determination, there is no basis to 
disturb an award to the next lowest bidder. 


The issuance of a certificate of competency to a bidder by the Small Business 
Administration, pursuant to 15 U. S. ©. 642, is conclusive upon contracting 
officers only as to the bidder’s capacity and credit and, therefore, the fact that 
a low bidder who was determined not to be responsible because of unsatisfactory 
contract performance could have obtained a certificate of competency is not 
material to the determination. 


To Curtis L. Rudolph, May 28, 1958: 


Further reference is made to your letter of April 1, 1958, pro- 
testing against the award of a contract under invitation for bids 
No. AIV-41-184-58-ENG-16 opened at Camp Wolters, Texas, on 
February 21, 1958. 

The invitation dated January 22, 1958, requested bids for furnish- 
ing the necessary supplies and services to repair or replace floor 
joists, sills and headings in certain warehouse buildings at Camp 
Wolters. As your bid in the amount of $33,669 was the apparently 
lowest bid received, the contracting officer initiated a preaward sur- 
vey to determine your responsibility as a Government contractor. 
On the basis of information furnished by you, the contracting officer 
contacted Fort Lee, Virginia, to ascertain your prior performance 
record under contracts with that installation. Fort Lee advised that, 
in its opinion, you were not considered a reliable firm on the basis 
of your current contract performance, and that out of four con- 
tracts, you were 37 days delinquent on one; that your performance 
of an open end contract for refinishing floors was considered to be 
unsatisfactory; and that for the other two contracts, your perform- 
ance was progressing in a satisfactory manner. On the basis of this 
information, the contracting officer determined that he could not 
affirmatively regard you as a responsible bidder. Therefore, in view 
of the low dollar value of the proposed contract, no further pre- 
award survey was conducted as to your previous performance record. 
The determination of the contracting officer in that regard and his 
proposal to award the contract to the next lowest bidder was affirmed 
by higher headquarters which authorized rejection of your bid. On 
March 17, 1958, therefore, the contract was awarded to C. E. Small 
for $37,568. 

You contend, in effect, that the contracting officer should not have 
relied solely upon the information from Fort Lee since your per- 
formance record at other installations is satisfactory. 

In that connection, the Department of the Army advised us that— 


Subsequent to the award of the contract and the receipt of your inquiry it 
was learned that the protesting bidder had performed government contracts 
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other than at Fort Lee in an apparently satisfactory manner. In this con- 
nection it is recognized that in the instant case the contracting officer could 
have, through the exercise of greater diligence, obtained such information 
prior to the rejection of the protesting bidder. Whether such additional 
information, even had it been received prior to award, would have altered 
the determination of the contracting officer in view of the advice received 
from Fort Lee, Virginia, is questionable. In all such cases it is necessarily a 
question of judgment as to the amount of administrative expenses which 
should be incurred in contacting all possible sources of information as to the 
prior performance of a potential contractor, as compared to the value of the 
contract to be awarded. This additional information, of course, has been 
forwarded to the contracting officer and will be considered by him in any 
future procurements on which Veteran Service may bid. 

The question as to the qualifications of a proposed contractor is 
primarily the function of the procurement agency and, in the absence 
of convincing evidence of bad faith or of a reasonable basis for 
the determination as made, we are not required to object to the de- 
termination. In this case, since the Department of the Army has 
determined after a careful investigation and full consideration of 
its prior record that your bid must be rejected on the basis of re- 
sponsibility, we find no legal basis to disturb the award. 

It is further contended by you that the contracting officer should 
have submitted the matter of your eligibility for award to the Small 
Business Administration for its determination whether a certificate of 
competency should be issued. It is to be noted that a certificate of 
competency issued by the Small Business Administration is con- 
clusive upon contracting officers as to a firm’s “capacity and credit.” 
See section 213 of the Small Business Act, 15 U. S. Code 642. How- 
ever, no question was raised in evaluating your bid as to your capacity 
or credit but only as to your prior contract performances. Our Office 
is of the view that the certification of a firm as to capacity and credit 
is conclusive only insofar as it conflicts with a determination by a 
procurement officer as to the “capacity or credit” of a bidder. How- 
ever, where as here a bidder is found not to be qualified because of 
prior unsatisfactory contract performance, the certificate of com- 
petency, being limited to “capacity and credit,” could not be deter- 
minative of the award to be made. 

Accordingly, we find no substantial legal basis to question the award 
made under invitation for bids No, ATV-41-184-58-ENG-16. 
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[B-136217] 
Bids—Mistakes—Correction—Evidence of Error 


A low bidder who, prior to award, alleged that a telegram offering a reduction 
in the bid price for one excavation project inadvertently referred to another 
project on which bids were opened the same day may have the modifying tele- 
gram disregarded and the bid as originally submitted considered for award in 
view of evidence which indicates that the price disparity between the amended 
low bid and the other bids received was substantial and 55 percent below the 
Government’s estimate so that the amended bid could not have been accepted in 
good faith. 


To Wm. H. Tuller, Bureau of Reclamation, May 28, 1958: 


Reference is made to your letter of May 19, 1958, file 220, with 
enclosures, requesting a decision as to the action to be taken concern- 
ing an error the C & S Construction Company, Mount Vernon, Wash- 
ington, alleges it made in amending its bid dated May 6, 1958. 

By Specifications No. 100C-330, as amended, the Bureau of Recla- 
mation, Boise, Idaho, requested bids for furnishing labor and materials 
and performing the work required for the clearing of 298 acres of 
ground at the Wasco Reservoir Site, Juniper Division, Wapinitia 
Project, Oregon, Schedule No. 1. Prospective bidders were advised 
that bids would be opened at the Madras Airport, Madras, Oregon, 
at 2 p. m., Pacific Standard Time, May 8, 1958. Alternate bids were 
requested under Schedule No. 2. You state that due to the slight 
difference in bid prices in all bids for Schedule No. 1 and alternative 
Schedule No. 2, no consideration is being given to award of contract 
under Schedule No. 2. 

In response to the invitation, the C & S Construction Company 
submitted a bid dated May 6, 1958, offering to clear 298 acres of 
ground under Schedule No. 1 at a price of $200 per acre or for a total 
price of $59,600. By telegram of May 8, 1958, which it is reported 
was received one-half hour before the bid opening time, the company 
reduced its unit price for Schedule No. 1 from $200 to $160 per aore 
and its total price for such schedule from $59,600 to $47,680. The 14 
other bidders on Schedule No. 1 quoted total prices ranging from 
$72,116 to $137,080 and the Government’s estimate for the work 
covered by that schedule was $99,830. 

You state that shortly after the reading of bids, Mr. John Semple, 
the accountant for the C & S Construction Company, called the 
Project Construction Engineer to obtain the results of the bidding and 
that at that time no hint or mention of error arose; that about 4:45 
p. m. of the same day, Mr. Semple again called the Project Construc- 
tion Engineer and alleged that an error had been made in the com- 
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pany’s bid in that the telegraphic modification reducing its bid prices, 
through a misunderstanding with his employer, J. C. Christofferson, 
had been applied to the wrong bid. In an affidavit dated May 14, 
1958, which was executed by Mr. Semple, the accountant, and Mr. 
Christofferson, a partner of the firm, it was stated as follows: 


That the C & S Construction Company had entered bids on the clearing of 
two reservoir sites, both of which sets of bids were to be opened on May 8, 1958. 
The two bids in question were for the Bureau of Reclamation, U. S. Department 
of Interior, on the clearing of the Wasco Reservoir site under Specifications No. 
100C-330, and the clearing of the reservoir site of the Howard Prairie Reservoir 
under Specifications No. 100C-328. 

The affiant Christofferson, was in Olympia, Washington, on the 8th day of 
May, 1958, and contacted the affiant Semple by telephone at 8:00 A. M. of that 
day, and authorized him to send a telegram reducing one of the bids by 20%. 

Affiant Christofferson, had referred to the “lower job” thinking of the work in 
terms of the geographical location, whereas the affiant Semple, understood it to 
mean the lower job from the standpoint of the amount of the bid. Through 
this misunderstanding, affiant Semple sent a telegram reducing the bid by 20% 
on the clearing of the Wasco Reservoir site, and later in talking with affiant 
Christofferson during the afternoon of May 8, 1958, when he was advising 
Mr. Christofferson of the result of the two bids, he learned that the bid which 
affiant Christofferson intended to have reduced was that on the clearing of the 
Howard Prairie Reservoir site rather than the Wasco Reservoir site. 

The affiant Christofferson had no intention of reducing the amount of the 
bid on the Wasco Reservoir site which he felt was as low as it could be as 
submitted, but in reappraising the Howard Prairie Reservoir job, he had felt 
that their company’s bid was too high and if he was to have any chance of 
getting the job it would have to be reduced. If C & S Construction Co., were 
to perform at the reduced bid, it would be impossible for them to do so without 
considerable loss to the company. 

C & 8 Construction Co., upon these facts asks for relief from the situation 
caused through this error, and requests that the Bureau of Reclamation consider 
its original bid on the clearing of the Wasco Reservoir Site, Specifications No. 
100C-330, in the following amounts: Schedule No. 1, $59,600.00; Schedule No. 2, 
$59,060.00. Affiant Christofferson further confirms such original bids for the 
C & S Construction Co. 


You state that as to the matter of geography referred to in the 
affidavit, the location (Camp White, Oregon) of the 10 a. m. bid open- 
ing under Specifications No. 100C-328 is approximately 185 miles 
airline distance southwest of the location (Madras, Oregon) of the 
2 p. m. bid opening under Specifications No. 100C-330; and that both 
Specifications Nos. 100C-328 and 100C-330 involve reservoir clearing, 
and were opened at different hours on May 8, 1958. 

The abstract of bids submitted in response to Specifications No. 
100C-330—the invitation in question—shows that the 14 other bidders 
on Schedule No. 1 quoted unit prices ranging from $242 per acre to 
$460 per acre and that the Government’s estimate for the work was 
$335 per acre. Thus, the amended bid of the C & S Construction 
Company of $160 per acre for Schedule No. 1 is substantially below 
the other bids thereon and approximately 55 percent of the Govern- 
ment’s estimate. In regard to the Government’s estimate, you state 
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that it was based on known costs for prior similar clearing in the 
general area, and, while it may not have properly reflected the cur- 
rent depression of logging activity in the Pacific Northwest and the 
present intense interest in clearing work, it is considered to be a sound 
estimate of the reasonable value of the work under normal conditions 
with reasonable allowances for profit and contingencies. 

In view of the disparity between the low amended bid and the other 
bids received and the Government’s estimate and since the C & S 
Construction Company has alleged an error prior to award, it does 
not appear that the low bid, as amended by telegram of May 8, 1958, 
of that firm properly could be accepted in good faith. Accordingly, 
the modifying telegram of May 8, 1958, sent by the C & S Construction 
Company, may be disregarded and the bid of the company, as origi- 
nally submitted, may be considered along with the other bids in making 
the award. 

In the event an award is made to the C & S Construction Company, 
a reference to this decision should be made on the contract. 

The papers are returned as requested. 


[B-135527] 


Foreign Aid Program—Foreign Currency Funds—Availa- 
bility Without Dollar Reimbursement 

The prohibition in section 104 (j) of the Agricultural Trade Development and 
Assistance Act of 1954, 7 U. S. C. 1704 (j), against the use of foreign currencies 
acquired under surplus agricultural commodities agreements for general use 
purposes in foreign countries without dollar reimbursement, bars the use of 
Japanese yen for general use of the United States in payment of its obligations 
in Japan and the earmarking of such currency to finance U. S. Information 


Agency activities in the absence of a specific waiver of the application of section 
1415 of the Supplemental Appropriation Act, 1953, 31 U. S. C. 724. 


To the Director, United States Information Agency, May 29, 1958: 


On March 14, 1958, the Acting Director, United States Information 
Agency, requested our opinion on the legality of a proposal to use yen, 
acquired by the sale of surplus agricultural commodities under Title I 
of the Agricultural Trade Development and Assistance Act of 1954, 
68 Stat. 454, as amended, 7 U. S. C. Supp. V, 1691, to finance a com- 
munity center in Japan, without dollar reimbursement therefor, on 
the basis of a waiver of section 1415 of the Supplemental Appropria- 
tion Act, 1953, 66 Stat. 662, 31 U.S. C. 724. 

In his letter the Acting Director refers to the surplus agricultural 
commodities agreement signed May 31, 1955, concluded by the De- 
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partment of State on behalf of the United States with Japan; also, 
to the exchange of notes signed on the same date between the two 
Governments setting forth their understandings with reference to 
the agreement. See 6 UST 2119. Article V, paragraph 1 of the 
agreement allocated a portion of the yen accrued thereunder and 
deposited in the United States account to certain specific uses in- 
cluding in subparagraph 1 (5) thereof the general use, “To pay 
United States obligations in Japan.” These allocations corresponded 
with the various use categories prescribed for such funds in section 
104 of the enabling act, 7 U. S. C. 1704. The Department of State 
in paragraph 2 (5) of its note expressed the intention, which was 
approved and confirmed by Japan, to apply the general use alloca- 
tion for, among other things, “To finance the activities of the United 
States Information Agency in Japan.” 

In negotiating the agreement and exchange of notes the Depart- 
ment of State, it is said, relied upon subsection 104 (f) of the 1954 
act, 68 Stat. 457, 7 U. S. C. 1704 (f), as authority for earmarking a 
portion of the yen for payment of obligations of your Agency in 
Japan. That section authorizes the use of foreign currencies ac- 
cruing under surplus agricultural commodity agreements “To pay 
United States obligations abroad.” 

The view is expressed that since subsection 104 (f) contains no 
words of limitation that preclude the earmarking of general use 
foreign currencies for payment of specific United States obligations 
the agreement, as concluded, was within authority of the enabling 
act. Also, that pursuant to such agreement yen is available for pay- 
ment of obligations of your Agency in Japan including obligations 
for providing financial assistance to a community center, which ex- 
pressly is authorized in section 203 of the United States Information 
and Educational Exchange Act of 1948, as amended, 22 U.S. C. 1448, 
and section 2 of Reorganization Plan No. 8 of 1953, 67 Stat. 642. It is 
contended, therefore, that a waiver of the provisions of section 1415 
of the Supplemental Appropriation Act, 1953, 66 Stat. 662, may 
legally be granted by the Bureau of the Budget under the terms of 
the second proviso of section 104. This view is concurred in by the 
Office of the Legal Adviser, Department of State, in a memorandum 
accompanying the letter of March 14. 

The doubt in the matter arises because of the amendment of the 
1954 act by the addition of a new subsection 104 (j), 7 U. S. C. 
1704 (j). The subsection, as added by section 2 of the act of August 
3, 1956, 70 Stat. 988, 7 U.S. C. 1704, established an additional specific 
use category for foreign currencies, viz., activities and projects au- 
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thorized by section 203 of the United States Information and Educa- 
tional Exchange Act of 1948, 22 U. S. C. 1448, as amended, to be 
available without regard to section 1415; and in effect prohibited the 
use of subsection 104 (f) allocations, that are available under the 
terms of any agreement, for subsection 104 (j) purposes without 
dollar reimbursement therefor. 

Section 104 of the Agricultural Trade Development and Assistance 
Act of 1954 authorizes the President, notwithstanding section 1415 of 
the Supplemental Appropriation Act, 1953, or any other provision of 
law, to use or enter into agreements with friendly nations or organi- 
zations of nations to use the foreign currencies which accrue under 
Title I of the act for certain specific uses and, in addition, for the sub- 
section 104 (f) general use, “To pay United States obligations 
abroad.” The first proviso of section 104 makes section 1415 appli- 
cable, so far as here material, to all foreign currencies used for pay- 
ment of United States obligations involving grants under subsection 
104 (f) which accrue under Title I of the act. The next proviso 
authorizes the President to waive the applicability of section 1415 
in any case where he determines that its application would be in- 
appropriate or inconsistent with the purposes of said Title I. 

These authorizations to the President were delegated by him to 
certain agencies of the Government in Executive Order No. 10560 
dated September 9, 1954, us amended. Responsibility for the nego- 
tiation of sales agreements was delegated to the Department of State, 
and that of fixing the amounts of foreign currencies for each use 
category set out in said section 104, to the Director of the Bureau of 
the Budget. The waiver authority in that section was also delegated 
to the Director of that Bureau. To effectively coordinate administra- 
tion of the act, the President directed the establishment of an Inter- 
agency Committee on Agricultural Surplus Disposal made up of 
representatives of the departments and agencies concerned with the 
objectives thereof. 

As stated by the Acting Director, the provisions in the subject agree- 
ment and exchange of notes allocating a specific sum of yen for the 
general use of the United States in payment of its obligations in Japan, 
and earmarking a portion of the funds to assure their availability to 
finance authorized activities of your Agency in that country were 
within the authority of section 104 of the cited Agricultural Trade 
Development and Assistance Act of 1954 and Executive orders issued 
in pursuance thereof. Thus, the yen became available for use in fur- 
nishing assistance to a Japanese community center, subject to the 
availability of appropriations made to your Agency for such purposes 
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and dollar reimbursement therefor, pursuant to the terms of the first 
proviso of section 104. See B-131822 dated May 31, 1957, to the 
Secretary of State. 

Had the Bureau of the Budget determined that dollar reimbursement 
would be inappropriate or inconsistent with the purposes of Title I it 
was authorized, under the terms of the second proviso of section 104, to 
waive application of section 1415 so as to make the yen available to 
your Agency without dollar reimbursement—at least prior to the 
enactment of subsection 104 (j). However, the Bureau did not ex- 
ercise the waiver authority, and it thus appears that answer on the 
question presented in the letter involves a determination of whether 
the passage of subsection 104 (j) inhibits the Bureau from now 
taking such action. 

As hereinbefore stated subsection 104 (j) was added to the basic 
act to permit foreign currencies acquired under surplus agricultural 
commodities agreements to be used for overseas United States In- 
formation Agency and Foreign Service activities without regard to 
the appropriation dollar provisions of section 1415 of the Supple- 
mental Appropriation Act, 1953. This authority was qualified by the 
provision “* * * but no foreign currencies which are available 
under the terms of any agreement for appropriation for the general 
use of the United States shall be used for the purposes of this sub- 
section (j) without dollar appropriation therefor.” [Italics sup- 
plied. ] 

The plain effect of this quoted provision is to withdraw or repeal 
the waiver authority delegated to the President and by him redelegated 
to the Bureau of the Budget in respect of utilizing subsection 104 (f) 
general use allocations for purposes falling within the scope of sub- 
section 104 (j) without dollar reimbursement therefor. While the 
subject agreement and exchange of notes earmarked a portion of the 
yen made available under subsection 104 (f) to pay United States 
Information Agency obligations abroad, such action may not be re- 
garded as operating to alter or change its statutory general use classi- 
fication. The Congress prescribed the various uses to be made of 
foreign currencies and it follows that, in the absence of express pro- 
vision to the contrary, only the Congress can restrict or expand such 
use classifications. 

Moreover, the authority of your Agency to use subsection 104 (f) 
yen for its activities in Japan without their purchase with appropri- 
ated dollars existed solely by virtue of the discretionary authority in 
the Bureau of the Budget to waive application of the provisions of 
section 1415. In other words, the enactment of subsection 104 (j) 
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did not disturb or prejudice any right of your Agency to the free use 
of such funds. 

The general rule regarding the effect of a statute repealing a legis- 
lative grant of authority is that, in the absence of a savings clause or 
other clear expression of intention, the authority repealed is de- 
stroyed—except as to transactions passed and closed—as completely 
as if it had never existed and all proceedings under it are terminated. 
See Lynch v. United States, 292 U.S. 571, 577; United States v. Ken- 
dall, 263 F. 126; Department of Social Welfare v. Wingo, 175 P. 2d 
262. See also 29 Comp. Gen. 11; 30 id. 65; 34 ¢d. 149; and Sutherland 
Statutory Construction, Section 1936, and cases therein cited. There 
appears nothing in the quoted language of subsection 104 (j) nor in 
its legislative history limiting or restricting the application of its 
repealer provisions. 

Therefore, and applying this rule, we conclude that the Bureau of 
the Budget not having exercised its authority to waive application of 
section 1415, in respect of utilizing subsection 104 (f) general use 
yen earmarked to finance United States Information Agency activi- 
ties in Japan, without dollar reimbursement therefor, it is effectively 
barred by enactment of the referred-to provisions of subsection 104 
(j) from taking such action at this time. 

In view of the conclusion just stated, the Acting Director posed an 
alternative question as to whether there is any legal objection to revi- 
sion of the subject agreement so as to make the yen specifically avail- 
able for subsection 104 (j) activities of your Agency in Japan without 
dollar reimbursement therefor. 

A question substantially identical with that here presented was 
considered in our decision of September 30, 1957, B-133517, to the 
Secretary of State. We held therein to the effect that it was permis- 
sible to transfer foreign currency allocations between certain specific 
use categories without their purchase with appropriated dollars, but 
that it was not legally proper to transfer subsection 104 (f) general 
use allocations involving grants to a specific use category, such as 
subsection 104 (j), without dollar reimbursement therefor. 

In answer to the alternative question you are advised that the 
agreement properly may be revised to make the yen heretofore allo- 
cated for subsection 104 (f) purposes available for subsection 104 (j) 
activities and projects. However, since such yen accrued under Title 
I of Public Law 480 and are available for the general use of the United 
States (notwithstanding that they are earmarked for United States 
Information Agency activities) under the terms of the agreement, 
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when they are made available for subsection 104 (j) purposes under 
the revised agreement dollar reimbursement therefor must be made 
in view of the specific requirement under that subsection. 


[B-135823] 


Set-Off—Contract Payments—Assignments—Tax Debts 


A contractor’s debt for withholding taxes and Federal Insurance Contributions 
Act taxes, penalty and interest for the third quarter 1953, which did not have 
to be paid by the contractor until October 31, 1953, the last day of the month 
following the close of the tax quarter, which was several weeks after notice of 
assignment of the contract pursuant to the Assignment of Claims Act of 1940, 
31 U. S. C. 203, is to be regarded as a debt in existence prior to notice of assign- 
ment and a matured claim at the time of set-off so that set-off of- the taxes, 
penalty and interest from amounts due the assignee was proper. 


Interest and penalties for failure of a contractor to pay withholding taxes and 
Federal Insurance Contributions Act taxes which were computed to a period 
subsequent to the date work under a contract was completed and which were 
set off against amounts due under an assigned contract should be recomputed 
since set-off action, which is essentially an equitable action, requires the simul- 
taneous adjustment between the parties of their mutual debts so that set-off for de- 
linquent tax interest and penalties should be made as of the date of completion 
of the contract. 


To Hudson, Creyke & Lipscomb, May 29, 1958: 


We refer to your letter of March 24, 1958, and prior correspondence 
requesting reconsideration of Notice of Settlement of Claim No. 
Z-1355761 issued September 12, 1957, on behalf of Union Trust Com- 
pany of Maryland as assignee of Harry R. Byers, Inc. 

The record shows that Harry R. Byers, Inc., was awarded Contract 
No. ACpp-398, dated March 16, 1951, by the Architect of the Capitol 
for installation of three dust collectors at the Capitol power plant. 
Payments due or to become due under the contract were assigned pur- 
suant to the Assignment of Claims Act of 1940, as amended, 31 U.S. C. 
203, by the contractor to the Union Trust Company of Maryland on 
October 9, 1953. Receipt of notice of the assignment was acknowledged 
by the Architect of the Capitol on October 10, 1953. Performance 
under the contract was satisfactorily completed on September 10, 1954, 
and final payment was found to be due in the amount of $36,758.78. 
By the certificate of settlement cited above, that amount was set off 
against the withholding and FICA taxes plus penalty and interest 
computed to February 28, 1957, in the amount of $37,993.80 due to 
the Government by the contractor. The withholding and FICA taxes 
covered the fourth quarter of 1952 and the first three quarters of 1953. 
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It is contended in your letter of March 24, 1958, that the taxes for the 
third quarter of 1953 plus penalty and interest totaling $10,753.54 are 
not properly for set-off against the assignee, since they did not con- 
stitute a matured actionable claim against the contractor until October 
31, 1953, several weeks after receipt of the notice of assignment by 
the Government. 

In support of your contention, you cite 29 C. F. R. 405.601, in effect 
during that period, which provides in substance that the taxes in 
question need not have been paid by the contractor prior to October 
31, 1953, the last day of the month following the close of the tax 
quarter. You also cite several decisions of our Office which indicate 
that, unless it arose under the same contract, a claim by a debtor 
against the assignor can be set off against payments otherwise due 
the assignee only if such claim had matured by the time the assign- 
ment had been made or at the latest when the time notice of assign- 
ment had been received by the debtor. See 20 Comp. Gen. 458 and 
37 Comp. Gen. 318. The earlier decision, 20 Comp. Gen. 458, defines 
a mature claim as an actionable right. Since the Supreme Court’s 
decision in Central Bank v. United States, 345 U. S. 639, it is clear 
that the taxes, penalty and interest here involved must be regarded 
as having arisen independently of the contract in question. Accord- 
ingly, it is your contention that the taxes, penalty and interest for 
the third quarter of 1953 are not properly for set-off and that the 
amount due under the contract should be paid to the assignee bank. 

It is conceded that a judicial line of authority exists ‘s support 
the contention that only those claims arising independently of the 
contract which had matured, i. e., were actionable prior to receipt of 
notice of assignment by the debtor, can be set off against the assignee. 
That line of authority was followed and cited in the dicta contained 
in our decisions at 20 Comp. Gen. 458 and 37 Comp. Gen. 318. Also, 
that line of authority appears to have been followed by the Federal 
courts. First National Bank of Birmingham v. United States, 117 
F. Supp. 486. In this case, too, the matter was not at issue and the 
court’s statements with regard to the maturity of the claims to be set 
off against the assignee must be regarded as dicta. 

While there is unquestionable authority with regard to your 
position as to the necessity that the claim be matured prior to 
receipt of notice of assignment, there is valid and learned au- 
thority to the opposite effect. At 2 Williston on Contracts (Revised 
Edition) , section 432 (page 1246), it is stated: 

* * * Denial of a right of set-off because either the assigned claim or the 


cross-claim was not due at the time of the assignment is, however, not con- 
sistent with the general principle allowing set-off against the assignee of claims 
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due from the assignor; and there is good authority to support the rule that 
the only question should be, (1) did the claim against the assignor exist, 
whether matured or not, before notice of the assignment, and (2) were both 
claims matured when the set-off was asserted * * *. 
To the same effect see the Restatement of Contracts, section 167, 
cited with approval at 29 Comp. Gen. 40, 44. See, also, to the same 
effect Maryland Cooperative Milk Producers v. Bell, 110 A. 2d 661, 
and Northwestern National Bank v. Commonwealth, 27 A. 2d 20. 
Under the authority cited above, the taxes, penalty and interest for 
the third quarter of 1953 were properly set off since the claim existed 
prior to notice of assignment and had matured at the time set-off 
was actually made. In view of the grave doubt existing as to the 
proper legal principle to be applied in this matter, it is our duty to 
resolve the doubt in favor of that course which will result in the 
conservation of appropriated funds and to leave to the proper judicial 
authority the final determination of the matter. Charles v. United 
States, 19 C. Cls. 316 and Longwill v. United States, 17 C. Cls. 288. 
You also contend that no set-off should be made for interest or 
penalties accruing after September 10, 1954, the date work under 
the contract was properly completed by the contractor. In support 
of your contention you cite 30 Comp. Gen. 98 in which it is stated 
that: 


However, from and after the date upon which the unpaid balances became 
due under the contract, presumably the date of final acceptance of the contract 
work, funds were in the hands of the United States which could be applied 
against the contractor's tax liability. Inasmuch as set-off is essentially an 
equitable remedy based upon the principle that substantial justice requires 
the simultaneous adjustment between the parties of their mutual debts, the 
contract balance should be set off as of the date it became due. * * * 


Since the Architect of the Capitol reported that all work on the 
contract was satisfactorily completed by September 10, 1954, we agree 
that set-off should be made as of that date with no interest or penal- 
ties accruing thereafter. The amount for set-off will be recomputed 
and the assignee will receive any amount owing in excess of that 
which may properly be set off. 
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[B-135848] 


Military Personnel—Placement on Disability Retired 
List—Dual Compensation—Termination of Military 
Status—Record Correction 

The placing of an Air Force Reserve officer on the temporary disability retired 
list under orders which advised the officer that his appointment was terminated 
does not automatically terminate his appointment and the statement in the orders 
which was not in accordance with any provision of law is not regarded as an 
administrative act terminating the appointment; therefore, the member who 
continued to be a de jure member of the Reserves while on the temporary dis- 
ability retired list and who was eupheyet in a civilian position is exempt from the 
dual compensation restrictions in 5 U. S. C. 59 (a) and may receive retired pay 
which had been withheld due to the termination of Reserve status. 


A settlement which allowed a member of a reserve component retroactive retired 
pay pursuant to a correction of records action placing the member on a temporary 
disability retired list, but which denied retired pay for a period when the member 
was employed in a civilian ition because settlement was made prior to the 
decision of the Comptroller General (36 Comp. Gen. 808) extending the rule in the 
Tanner case (129 C. Cls. 792) to bring de jure members of reserve components who 
were authorized to receive retired pay under 10 U. S. C. 1036 within the dual 
compensation exemption in 5 U. ¢ C. 30r (c), is not a final release under 10 
U. S. C. 1552 (c) to preclude receipt of retired pay upon a subsequent change in 
interpretation of the law. 


To Lieutenant Colonel C. W. Griffin, United States Air Force, 
June 3, 1958: 


By letter of April 15, 1958, the Executive Officer, Directorate of 
Accounting and Finance, U. S. Air Force, forwarded your letter of 
February 28, 1958, requesting advance decision as to the legality of 
paying the amount of retired pay withheld under the provisions of sec- 
tion 212 of the Economy Act of June 30, 1932, as amended, 5 U.S. C. 
59a, from Lieutenant Colonel Robert S. Mack, USAF, retired, and 
Captain David E. Sagi, USAF, retired, for the periods April 2, 1956, 
to October 6, 1957, and October 1, 1953, to August 3, 1955, respec- 
tively, less compensation received from the Veterans Administration 
in the case of Captain Sagi. It is reported that your request was 
approved for submission by the Military Pay and Allowance Com- 
mittee, Department of Defense, as Air Force Request No. 335. + 

It appears that while holding an appointment for an indefinite 
term in the Air Force Reserve, Colonel Mack was placed on the 
temporary disability retired list in the grade of lieutenant colonel by 
orders of March 22, 1956, under authority of section 402 of the Career 
Compensation Act of 1949, 63 Stat. 816, 37 U. S. C. 272, the last 
sentence of such orders stating that “All apt held are term on eff date 
of ret.” Later he accepted an appointment as lieutenant colonel in 
the Air Force Reserve on October 7, 1957, and he then was assigned to 
the Retired Reserve and placed on the Air Force Reserve Retired List 
effective October 31, 1957, by reason of having been retired for 
physical disability. You state that retired pay was not paid to him 
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on and after April 2, 1956, since he accepted Federal employment on 
that date at a salary of $10,320 per year, but that his retired pay was 
reinstated effective October 7, 1957, under our decision of June 11, 
1957, 36 Comp. Gen. 808. 

It appears that the language terminating all appointments was 
included in the orders of March 22, 1956, because of an administrative 
ruling—reversed in a recent opinion of the Judge Advocate General of 
the Air Force—that commissions of officer personnel terminated 
automatically upon retirement for physical disability or placement of 
their names on the temporary disability retired list. It is understood 
that such view was based on the provisions of section 405 of the 
Career Compensation Act of 1949, 63 Stat. 821 (codified in 10 U.S. C. 
1211), which provided for the reappointment, with his consent, of an 
officer on the temporary disability retired list who was found to be 
physically fit to perform the duties of his grade. We agree with the 
conclusion reached in the recent opinion of the Judge Advocate 
General since the provision for reappointment of a member who has 
been placed on the temporary disability retired list, upon a later 
finding of physical fitness for active duty, is not believed to be incon- 
sistent with the concept (supported by other provisions of the law) 
that a reserve officer may retain his membership in a reserve com- 
ponent after the placement of his name on the temporary disability 
retired list. 

The provisions of law relating to promotions and calls to active 
duty of members of reserve components and of retired members of 
such components are different, and if a reserve officer is to be returned 
to the status he had prior to the placement of his name on the tempo- 
rary disability retired list, action in the nature of a reappointment is 
necessary. It does not follow, however, that a member may not retain 
his membership in a reserve component in a retired status after his 
transfer to the temporary disability retired list and no language has 
been found in the Career Compensation Act which required termina- 
tion of a reserve officer’s appointment upon the placement of his name 
on the temporary disability retired list. It should be noted that the 
provisions relating to the payment of severance pay to members after 
temporary retirement (contained in sections 402 (e) and 403, 37U.S. C. 
272 (e) and 273, of the Career Compensation Act), provided for 
separation from the service only when the disability was determined 
to be less than 30 percent in one of the periodic physical examinations 
required after placement of a member’s name on a temporary dis- 
ability retired list. A separation at that time would be unnecessary 
if the appointments of all officers terminated automatically at the 
time of placement of their names on the temporary disability retired 


list. 
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A Retired Reserve is a part of the reserve component of each of 
the Armed Forces. See sections 204 and 207 of the Armed Forces 
Reserve Act of 1952, 66 Stat. 483, 50 U.S. C. 923,927. The provisions 
of sections 248 and 249, of that act, 50 U. S. C. 991, 992, relating to 
separation of members of the reserve components, do not appear to 
contemplate the separation of such members upon retirement for 
physical disability, either permanent or temporary, and there is 
nothing in the record which indicates that the statement in the 
orders of March 22, 1956, concerning the termination of Colonel 
Mack’s appointment, was issued under authority of the lavter two 
sections or any other provision of law authorizing discharges or 
separations from the service. In such circumstances, that statement 
is not regarded as an administrative act terminating his appointment, 
but as a matter of information for the benefit of the officer based on an 
interpretation of the law. Since such interpretation was erroneous, 
the statement in the orders of March 22, 1956, is not considered as 
having terminated his membership in the Air Force Reserve. There- 
fore, he was exempt from the dual compensation restrictions of section 
212 of the Economy Act, as amended, during the period here involved. 
36 Comp. Gen. 808. 

It is shown that the records of Captain Sagi were corrected on 
March 31, 1956, under authority of 10 U. S. C. 1552, to show that he 
was placed on the temporary disability retired list effective September 
30, 1953, pursuant to the provisions of Title IV of the Career Com- 
pensation Act of 1949. While it appears that such action entitled 
him to retirement pay retroactively to October 1, 1953, administrative 
settlement of November 2, 1956, allowed only that part of his c'aim 
for such retirement pay for the period October 1, 1953, to July 31, 
1956, as covered the period on and after August 4, 1955, since his 
salary from Federal civilian employment exceeded the limitation of 
section 212 of the Economy Act, as amended, until August 4, 1955, 
when such limitation was increased from $3,000 to $10,000 by the 
act of that date, 69 Stat. 497, 39 U.S. C. 302a. Settlement was made 
on that basis because it was issued prior to our decision of June 11, 
1957, extending the dual compensation exemption rule based on the 
case of Tanner v. United States, 129 C. Cls. 792, and doubt is expressed 
whether Captain Sagi remained a de jure member of a reserve compo- 
nent, within the meaning of that decision, while on the temporary 
disability retired list and, if so, whether he released any rights of the 
type recognized by that decision by accepting a settlement under 
10 U. S. C. 1552 and signing a certificate of release of claims in con- 
sideration of such settlement. 

Section 207 (c) of the Legislative Reorganization Act of 1946, as 
amended, 5 U.S. C. 191a (c), as now codified in 10 U. S. C. 1552 (ce), 
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relating to payment of amounts found due as a result of corrections 
of military records, provides that “A claimant’s acceptance of a 
settlement under this section fully satisfies the claim concerned.” 
That language appears to contemplate that a claimant should exercise 
his independent judgment as to whether a tendered settlement includes 
the full amount due under the law as interpreted and applied by the 
agencies concerned with the settlement. If he fails to ascertain the 
amount due and accepts a lesser amount than is payable under inter- 
pretations of the law currently in effect, such acceptance would appear 
to bar consideration of a subsequent claim for any additional amount 
which could have been paid. However, in a case where the amount 
tendered and accepted constitutes the full amount which could be 
offered under current and authoritative interpretations of the appli- 
cable provisions of law, it does not appear that it would be proper 
to impute to the Congress an intent to bar further consideration of 
the matter if it later is authoritatively determined that the inter- 
pretation applicable on the date of settlement should be changed. 
Such an intent would seem to be at variance with the obvious intent 
of the language in the statute which authorizes correction of any 
military record when such action is considered necessary ‘‘to correct 
an error or remove an injustice.’ For the reasons stated above, 
including those stated in connection with the status of Colonel Mack, 
it is our view that Captain Sagi is entitled to the benefits of our 
decision of June 11, 1957, 36 Comp. Gen. 808, extending the rule of 
the Tanner case to cover reservists whose retired pay is authorized 
under statutory provisions other than Title III of the act of June 29, 
1948, 62 Stat. 1087, 10 U.S. C. 1036. Hence, it is concluded that he 
is entitled to retired pay, without reduction, for the period in question, 
that is, from October 1, 1953, to August 3, 1955. 

Accordingly, payments on the submitted vouchers, returned here- 
with, are authorized, if otherwise correct. 


[B-136145] 


Bids—Evaluation—All or None—Failure to Furnish 
Samples 


A low bid which was rejected because the bidder failed to submit samples and 
because the bid contained a condition that the prices included furnishing and 
installation of equipment on an “all or none’’ basis, although the invitation not 
only permitted consideration without samples for bidders who, like the low 
bidder, had previously furnished satisfactory equipment conforming to the same 
specifications, but did not preclude all or none bids for the specified definite 
quantities, was a definite, — and responsive bid which should have been 
accepted, and award to other than the low bidder should be canceled. 





Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 815 


To the Secretary of the Air Force, June 3, 1958: 


Reference is made to letter dated May 13, 1958, from your As- 
sociate General Counsel, requesting a decision as to the action to 
be taken by the Department of the Air Force with regard to contract 
No. 11 (602)-1055 awarded to Weiss and Klau Company by Chanute 
Air Force Base, Illinois, pursuant to Invitation for Bids No. 11-602- 
58-36. 

The invitation issued on March 7, 1958, requested bids for fur- 
nishing: 

Blind, Venetian, metal (steel), conforming to the requirements of Federal 

Specification No. AA-V-200. Blinds are to be mounted outside the jambs. 
Blinds shall be of cream color with tapes and cords the same. Tapes and cords 
shall be cotton. Head, tilt and bottom rails shall be metal. Head boxes shall be 
metal with end boxes of metal designed for outside mounting. 
There were nine sizes of blinds set forth under items a through i, and 
unit and total prices were requested for each of the nine sizes of 
blinds desired. However, there is no provision in the invitation which 
precluded bidders from quoting on an “all or none’’ basis. 

Paragraph 9 of the Special Provisions required the submission of 
samples, with a caveat that nonconforming samples would result in 
rejection of the bids. Paragraph B of the Special Provision pro- 
vided: 

Failure of a bidder to have furnished samples will result in rejection of that 
bid. However, the bid will not be rejected if the bidder has previously offered a 
product which has been previously procured or previously tested so that further 
testing of a sample would not add to the Government’s knowledge of the ac- 
ceptability of the product. The Contracting Officer will verify that the product 
previously procured or previously tested is adequate to meet the requirements 


of the Invitation for Bids. Upon verification, the requirement for furnishing 
samples may be waived as to that bidder. 


The abstract of bids shows that 10 bids were received in response 
to the invitation. It is reported that all bidders except Sunbeam 
Venetian Blind Company submitted samples with their bids. The 
bid of the Sunbeam Venetian Blind Company quoted unit prices and 
total prices for the nine items, the aggregate bid being $12,540.86 net. 
A note on the bid provides: 

Above prices include furnishing and installing said venetian blinds and are 
Quoted (sic) on an “all or none” basis. If installation is not wanted, deduct 
$2,746.00. We have not submitted a sample because we have recently installed 
these blinds at Chanute. 

Thus the total aggregate bid of Sunbeam Venetian Blind Company 
without installation was $9,794.86. The next low responsive bid 
was that of Weiss and Klau Company in the aggregate amount of 
$10,087.57 less a discount of two percent for payment within 20 
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calendar days, or $9,885.82. The bid of Weiss and Klau Company 
was accepted on the aggregate basis on March 24, 1958. 

By telegram dated March 28 and letter of March 29, 1958, the Sun- 
beam Venetian Blind Company formally protested the award made. 
By letter dated April 2, 1958, the contracting officer advised the 
protestant of the reasons for the rejection of its bid as follows: 

Thorough investigation of your protest has been made by this office and has 
disclosed that the award of this contract was properly made in accordance with 
existing Air Force Procurement Instructions and Regulations. Cognizance was 
taken of the fact that blinds from your company were installed at Chanute Air 
Force Base at a prior time, approximately one year ago; however, due to the 
necessity of having blinds from each and every bidder put through rigid examina- 
tion prior to acceptance, and due to the urgency of placing this contract, it was 
made a requirement of the bid that current samples be furnished this office prior 
to the opening of the bid. As yet, we have received no samples from your office. 

It must further be stated that you qualified your bid by bidding on an installed 
basis making it difficult for us to determine what your bid would have been on a 
unit price basis had we awarded the contract on a multiple award basis. No other 
bids were received on an installed basis. Also, by qualifying your bid on an ‘“‘all 
or none”’ basis, you precluded us from giving consideration to your bid on other 
than an “all or none’’ basis. 

Although it may not have been the intention of the contracting 
agency to have the blinds installed, the provisions of the invitation 
set forth above are ambiguous as to whether or not installation was 
required. In view of the prices quoted by the Sunbeam Venetian 
Blind Company it is only reasonable to believe that the prices quoted 
by several of the other bidders did in fact cover installation. However 
that may be, the bid of Sunbeam Venetian Blind Company clearly 
showed its price if installation was not desired and the bid was not 
irregular on this account. 

It is stated by your Associate General Counsel that it has been 
verified that Chanute Air Force Base did purchase a quantity of 
blinds from the Sunbeam Venetian Blind Company about 10 months 
ago, that they conformed to Federal Specification No. AA-V-—200 (the 
same specification set out in the instant invitation), and that they have 
given satisfactory service. Accordingly, under the terms of paragraph 
9B quoted above, the bid should not have been rejected for the bidder’s 
failure to furnish a sample. 

With respect to the fact that Sunbeam Venetian Blind Company 
conditioned its bid on an “all or none’’ basis and thereby precluded 
the consideration of the bid on other than an “all or none’’ basis, there 
is no merit to such contention. ‘All or none’”’ bids involving definite 
quantities have always been considered responsive bids unless specif- 
ically prohibited by the invitation. See 35 Comp. Gen. 383. 

The bid of the Sunbeam Venetian Blind Company was a definite, 
complete and responsive bid and it would appear that the contracting 
officer had no alternative but to accept the bid. In the circumstances 
the award to Weiss and Klau Company, whose bid was not low, did 
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not create a valid binding contract and, therefore, the purported award 
to Weiss and Klau Company should be canceled. See 37 Comp. Gen. 
330. 

The papers are returned herewith. 


[B-135474] 


Contracts—Assignments—Tax Debts—Loans Subse- 
quent to Tax Levy 

The assignment of a contract, which did not contain a “no set-off’’ clause, to a 
bank pursuant to the Assignment of Claims Act of 1940, 41 U.S. C. 15, for security 
for periodic loans which had been fully repaid to the bank at the time several tax 
liens were outstanding against the contractor has no effect on the priority of the 
tax liens for satisfaction from amounts due under the contract over the bank’s 
right to receive the amounts as assignee on behalf of the contractor and a loan 
for the remainder of the contract balance made by the bank after the tax liens 
attached and with notice of the tax debts does not make the bank a purchaser 
of the contract balance within the exemption of section 6323 of the Internal 
Revenue Code to preclude set-off of the tax debts from the contract balance. 


An amount due to a contractor who is indebted to the Government for various 
Federal taxes is considered property or a right to property to which a tax lien 
attaches, under section 6321 of the Internal Revenue Code. 


To J. E. Perry, Department of the Interior, June 5, 1958: 


Reference is made to your letter of March 6, 1958, requesting to be 
advised whether you may properly certify for payment a voucher 
transmitted with your letter. The voucher, in the amount of 
$10,440.64, is drawn in favor of the Seattle-First National Bank, 
assignee under contract No. 14-03-001-12276 between BPA and 
Mr. F. H. Jarnagin, and represents the final payment due under that 
contract. 

On May 1, 1956, prior to the time any payments were made under 
the contract, Mr. Jarnagin assigned all amounts due or to become due 
thereunder to the bank. The assignment was made in accordance 
with the provisions of the Assignment of Claims Act of 1940, 41 
U.S.C. 15. The “no set-off” provisions of the act are not applicable 
to the contract. Thereafter, Mr. Jarnagin became indebted to the 
United States for various taxes totaling over $10,000 which were 
assessed on October 31, 1956, December 21, 1956, January 31, 1957, 
and February 15, 1957. The Internal Revenue Service served 
Notices of Levy on the Bonneville Power Administration dated 
December 3, 1956, and February 20, 1957, covering these taxes. 

The contractor, Mr. Jarnagin, borrowed money from the assignee 
bank at about weekly intervals on individual demand notes, which 
appear to have been repaid out of monthly progress contract payments 
made to the assignee bank by BPA. Prior to the notice of service of 
the first levy on the Bonneville Power Administration, the bank had 

468020 O-58—54 
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loaned Mr. Jarnagin a total of $159,050, of which all but $5,500 
appears to have been repaid. Thereafter, on December 14, 1956, the 
bank loaned an additional $7,159.39. The seventh contract payment 
of $19,879.78 was made to the bank on February 7, 1957, under a 
tentative understanding with the Internal Revenue Service and 
appears to have been used to repay the $12,659.39 then owed the 
bank by the contractor, leaving an excess of $7,220.39 which pre- 
sumably was turned over to the contractor by the bank. 

By letters dated February 14 and 15, 1957, the Bonneville Power 
Administration suggested to the contractor and the Internal Revenue 
Service that attempts be made to obtain a release of the assignment 
from the bank. At this time the contractor owed nothing to the bank. 
On February 20, 1957, the bank made its final loan to the contractor 
in the amount of $10,440.64, the exact remainder due under the con- 
tract. By letter of the same date, the bank advised BPA that it was 
relying upon its assignment as security for the loan and requested 
payment of the final contract balance. It does not appear that the 
bank was obligated under its agreement with the contractor to make 
this loan, which remains unpaid. 

The fnternal Revenue Service contends that the United States has 
a right of set-off, and that the Federal tax lien has priority over the 
bank’s claim. In support of this position reference is made to the 
cases of United States v. Ball Construction Co., 355 U. S. 587; United 
States v. Security Trust & Savings Bank, 340 U. S. 47; and United 
States v. City of New Britain, 347 U.S. 81. 

The tax liens arise under sections 6321 and 6322 of the Internal 
Revenue Code of 1954 which provide that the amount of any tax due 
which has not been paid after demand shall be a lien, arising at the time 
the assessment is made, upon all property and rights to property 
belonging to the taxpayer. Section 6323 of the Code provides that 
the lien created by section 6321 shall not attach as against a mortgagee, 
pledgee, purchaser, or judgment creditor until the lien shall have been 
recorded in the manner provided by the section. So far as is dis- 
closed by the record before us, no tax lien against the contractor was 
recorded prior to the last loan made by the bank. As to the necessity 
of such recordation where no tangible property is involved, see United 
States v. Eiland, 223 F. 2d 118. 

The tax liens against the contractor in the present case arose, by 
virtue of the time of assessment, in the following amounts on the 
dates specified : 


$6,783.45 October 31, 1956 
181.84 December 21, 1956 
2,504.79 January 31, 1957 


626.01 February 15, 1957 
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As of February 15, 1957, therefore, there were tax liens outstanding 
against any property or rights to property owned by the contractor 
aggregating $10,096.09. At that time, on the basis of our informa- 
tion, all amounts theretofore loaned by the assignee bank to the con- 
tractor had been repaid. The contractor on February 15, 1957, had 
earned and was entitled to payment of $10,440.64 under the contract. 
There is no question that, but for the assignment to the bank, the 
contractor’s right to receive this amount was property or a right to 
property to which the tax liens attached. 

The question then arises as to the effect upon the priority of the tax 
liens of the pre-existing assignment by the contractor to the bank of all 
moneys to become due under the contract, as well as the effect of the 
loan of $10,440.64 made by the bank to the contractor on February 20, 
1957. This loan was made by the bank with knowledge of the exist- 
ing tax liens, and was assertedly made in reliance upon the assignment. 
It should also be noted that the bank was under no obligation to the 
contractor to make the loan of $10,440.64; that the assignment of the 
contract proceeds was as security for the payment of any obligations 
owed by the contractor to the bank; and that if the contract balance 
of $10,440.64 had been paid to the assignee bank before the last loan 
was made, the bank would have held such payment in trust for the 
contractor and not as its own money. Leavenworth State Bank v. 
Wenatchee Valley Fruit Exchange, 204 P. 8, 118 Wash. 366. 

Under these circumstances, it is our opinion that the contract 
balance of $10,440.64 was subject to the tax liens which had arisen 
prior to February 20, 1957. Since the contract did not contain a 
“no set-off” clause, we believe that any claim the bank might have to 
such balance under the assignment where, as here, the bank had no 
claim in its own right until after the liens had attached is subject and 
inferior to the liens unless the bank comes within the exemption of 
section 6323 of the Internal Revenue Code of 1954 as a mortgagee, 
pledgee, or purchaser of the remaining contract balance. 

Under other circumstances this question might not be free from 
doubt. In the present case we believe section 6323 to be inapplicable. 
As stated, there was no obligation on the part of the bank to make the 
loan, it was made with knowledge of the outstanding tax liens, and it 
was made at a time when the bank’s only claim to the contract balance 
otherwise was as assignee for collection on behalf of the contractor. 
Any status as a purchaser which the bank might claim, was created by 
it with knowledge of the fact that the property purchased was then 
subject to the tax liens. Cf. United States v. Caldwell, 74 F. Supp. 114. 

You are therefore advised that the voucher in favor of the assignee 
bank properly may be certified for payment to it only in the amount of 
any contract balance in excess of tax liens which had arisen by assess- 
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ment prior to the date the loan of $10,440.64 was made by the bank. 
The balance of the amount due should be applied against the tax liens. 
The voucher is returned herewith. 


[B-135647] 


Regulations—Waivers—Authority—Soil Bank Program 


A statute which authorizes an administrative officer to prescribe regulations nec- 
essary to carry out a program requires the promulgation of regulations of general 
application and does not imply authority for the inclusion in the regulations of a 
waiver provision which would permit the administrator in his discretion to dis- 
regard the regulations in certain individual cases and to enforce them in others. 


The authority to waive administrative regulations which were promulgated, pur- 
suant to the Soil Bank Act, must be based on specific statutory language which 
would permit the exercise of administrative discretion to waive the regulations in 
individual cases and such authority may not be implied from the general language 
of section 124 of the act, 7 U. 8. C. 1812, which authorizes the Secretary to pre- 
scribe regulations to carry out the soil bank program. 


To the Secretary of Agriculture, June 5, 1958: 


Letter of March 26, 1958, from the Assistant Secretary of Agricul- 
ture, requests a decision whether the waiver provision for handling 
exceptional cases which is contained in the 1957 soil bank acreage 
reserve program regulations may properly be exercised in a case where 
such action would involve waiving a substantive provision of the 
regulations, but not one required by statute. 

The specific case involved is as follows: 


After a producer had entered into a 1957 acreage reserve agreement placing 47 
acres in the acreage reserve for wheat he requested permission from the county 
committee to plow and seed to maize 64 acres which was classified as pastureland 
(none of this 64 acres was included in the land designated as the acreage reserve). 
The county committee, being unaware of the provisions of Section 485.216 of the 
regulations regarding new land brought into production, advised him that planting 
the maize would not affect his compensation under the acreage reserve agreement. 
The producer has fully performed under his agreement in every respect with 
respect to the reduction of wheat and refraining from grazing or harvesting the 
acreage reserve. However, under the provisions of Section 485.216 no payment 
would be due him. In view of the erroneous information furnished the producer 
by the county committee, the county committee recommends that a waiver of the 
provisions of Section 485.216 be granted so that payment may be made to the 
producer. 


Section 485.216 of the 1957 acreage reserve regulations, 21 F. R. 
10454 (DI), provides: 


If there has been no violation of the agreement, the amount of compensation 
payable for the commodity shall be determined by multiplying the rate of com- 
nsation per acre for the commodity, determined in accordance with § 485.217, 
y (a) the number of acres in the acreage reserve, or the number of acres which 
the producer has agreed to place in the acreage reserve, whichever is the smaller, 
less (b) the number of acres of new land not presently included in the cropland 
for the farm at the time of the signing of the agreement which is brought into 
cultivation and used for the production of a crop for harvest in 1957: * * * 
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The provision proposing to authorize waivers in certain cases is 
contained in section 485.240 of the regulations, as amended, which 
provides: 


The Administrator, in order to prevent undue hardship, may waive the require- 
ments of 7 provision of the regulations contained herein or in the agreement 
* * * if such waiver * * * is not prohibited by law and if, in his judgment, such 
action is in the best interests of the program. Any such waiver * * * shall be 
in writing and shall contain a full statement of the reasons therefor. If the facts 
or circumstances on which the request for a waiver * * * are based have, or are 
likely to have general applicability, relief may not be granted under the provisions 
of this section but only by an appropriate amendment to these regulations. 

The statutory authority under which the regulations were issued 
fs contained in section 124 of the Soil Bank Act, Public Law 540, 
approved May 28, 1956, 70 Stat. 188, 198, 7 U. S. C. 1812, which 
provides: 


The Secretary shall prescribe such regulations as he determines necessary to 
carry out the provisions of this title. 


While section 124 grants broad discretionary authority for prescrib- 
ing regulations, it is not dissimilar to numerous provisions in other 
legislative acts authorizing the issuance of regulations. It is well 
established in administrative law that valid statutory regulations 
have the force and effect of law, are general in their application, and 
may no more be waived than provisions of the statutes themselves. 
Regulations must contain a guide or standard alike to all individuals 
similarly situated, so that anyone interested may determine his own 
rights or exemptions thereunder. The administrative agency may 
not exercise discretion to enforce them against some and to refuse to 
enforce them against others. See United States v. Ripley, 7 Pet. 18; 
United States v. Davis, 132 U. S. 334; Federal Crop Insurance Corpora- 
tion v. Merril!, 332 U. S. 380; Sheridan-Wyoming Coal Co. v. Krug, 
172 F. 2d 282; 31 Comp. Gen. 193, and decisions cited therein. 

The foregoing principles have been applied by prior accounting 
officers in situations where the regulations have included specific 
waiver provisions. See 15 Comp. Gen. 869, wherein it was held that 
section 2 of Title I of the National Housing Act of June 27, 1934, 
48 Stat. 1246, 12 U. S. C. 1703, did not authorize the inclusion of a 
waiver provision in the regulations of the Federal Housing Adminis- 
trator. The authority to waive compliance with those regulations 
was thereafter specifically granted by the Congress in section 4 (b) of 
Public No. 525, approved April 17, 1936, 49 Stat. 1232, 1234, 12 
U.S. C. 1703 (e). See also letters of January 10 and March 3, 1931, 
A-31197, to the Secretary of the Treasury. 

Section 485.240 of the regulations under consideration attempts 
to create in the Administrator, Commodity Stabilization Service, the 
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right to waive the requirements of any provision of the regulations or 
the agreements in hardship cases even though such action might give 
up vested rights of the Government; might permit payments con- 
trary to the regulations or agreement; would be taken on a case-by- 
case basis; and would be retroactive rather than prospective in that 
the Administrator, after noncompliance, would determine whether 
to waive the pertinent regulation. Such authority is so contrary to 
the principles referred to above and normally associated with statu- 
tory regulations that we are convinced that such discretionary 
authority was not contemplated by the Congress in enacting section 
124 of the Soil Bank Act and numerous similar provisions in other 
laws. While section 103 of the Soil Bank Act, 7 U.S. C. 1821, author- 
izes you to include in the acreage reserve program such “terms and 
conditions” as you deem desirable to effectuate the purposes of the 
Soil Bank Act and to facilitate the practical administration of the 
acreage reserve program, we do not believe it authorizes you to in- 
clude in the regulations a further provision authorizing the waiver on 
an individual case basis of any “terms and conditions” prescribed in 
the regulations. In our view, the authority to regulate and to include 
in the program such terms and conditions as the Administrator deems 
desirable for the specified purposes does not necessarily imply au- 
thority to disregard those terms and conditions thereby creating an 
unregulated area subject only to his discretion. If any agency requires 
authority to waive its statutory regulations, we believe that specific 
statutory authority therefor—similar to 12 U.S. C. 1703 (e) referred 
to above—should be requested from the Congress. 

The General Counsel of the Department of Agriculture, in con- 
cluding that section 485.216 of the regulation could be waived in the 
case set out above, stated in his opinion No. 64, dated March 24, 
1958, that the last paragraph of the decision of this Office published 
at 17 Comp. Gen. 566 recognized that the rule concerning the non- 
waiverability of regulations has no application where a provision 
for handling exceptional cases is contained in the regulations. That 
paragraph reads: 


However, the statute authorizes you to prescribe regulations governing the 
making of allotments, and there is perceived no objection to such amendment or 
modification of the existing regulations as will permit reference of exceptional 
cases as to payment of allotments to you or some other official designated for 
that purpose. If and when the regulations are so amended or modified you may 
then authorize an allotment in such exceptional cases as are covered by the 
modified or amended regulations. 


It was concluded in that decision that a statutory regulation 
providing that ‘No allotment will be paid to an allottee resident in a 
foreign country” could not be waived. The last paragraph merely 
suggested that the regulation could be amended to authorize payment 
of allotments to allottees resident in foreign countries in exceptional 
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cases in the future. The foregoing paragraph did not imply the waiver 
of an existing regulation but rather its amendment thereafter to 
permit or direct a different disposition of specified types of cases. 
We therefore do not regard that decision as a recognition of the 
validity of the inclusion of a general waiver provision in regulations 
such as section 485.240 of the 1957 acreage reserve regulations here 
involved. 

The General Counsel’s opinion states that ‘Up to the present time, 
the waiver provisions of the acreage reserve regulations have been 
utilized only to waive such matters as the closing date for filing 
agreements, the final date for obtaining the signature of the landlord, 
and certain technical requirements of the regulations where the 
purpose of the requirement was otherwise satisfied.”” Where the 
agreements were entered into in good faith and are fully executed, 
we will not question payments thereunder for the sole reason that 
the closing date for filing agreements or the final date for obtaining 
the signature of the landlord were not. met due to some unusual 
circumstances where the purpose of such requirements was other- 
wise satisfied. However, we do not find in section 124 or elsewhere 
in the Soil Bank Act language which in our opinion authorizes the 
inclusion in regulations issued pursuant to the act of a waiver pro- 
vision such as section 485.240 of the regulations. 

Therefore the question presented by you must be answered in the 
negative. 


[B-135511] 


Military Personnel—Severance rae on Tem- 
porary Disability Retired List 


Time spent on the temporary disability retired list by a member of the uniformed 
services prior to separation for physical disability is authorized to be credited in 
determining the rate of basic pay for purposes of computing severance pay under 
10 U. 8S. C. 1212 (a) (A) or under section 403 of the Career Compensation Act of 
1949 as originally enacted prior to enactment into positive law of Title 10 of the 
U. 8. Code. 


To Lieutenant Colonel C. W. Griffin, Department of the Air Force, 
June 9, 1958: 


By letter of March 11, 1958, from the Deputy Director, Directorate 
of Accounting and Finance, there was forwarded here your undated 
letter requesting our decision whether payment is authorized on a 
voucher, enclosed with the letter, pertaining to an adjustment of the 
severance payment made for the benefit of former Staff Sergeant 
Vergil P. Larsen, AF 1942 5453, incident to his separation from the 
Air Force for physical disability. Your request was approved by the 
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Department of Defense, Military Pay and Allowance Committee as 
Air Force request No. 325. 

It is stated in your letter that Sergeant Larsen’s name was placed 
on the temporary disability retired list on July 31, 1955, after com- 
pleting 3 years, 8 months and 22 days of service, all on active duty, 
and remained there until he was discharged by reason of physical dis- 
ability on January 31, 1958. He was paid severance pay of $1,310.40, 
stated to have been computed on the basis of twice the monthly basic 
pay of a staff sergeant with over two years’ service, multiplied by his 
4 years’ active service (the 3 years, 8 months and 22 days being 
counted as 4 years). Since Sergeant Larsen’s name remained on the 
temporary disability retired list for 2 years and 6 months, the question 
is presented as to whether in computing his severance pay under 
the provisions of 10 U.S. C. 1212 (a) (A), he should have been credited, 
for basic pay purposes, with the time while his name remained on such 
list so as to increase his basic pay rate to that of a staff sergeant 
with over 6 years’ service. You also inquire whether the answer would 
have been the same prior to the codification of Title 10, U. S. Code, as 
set forth in the act of August 10, 1956, Public Law 1028. 

The pertinent part of 10 U. S. C. 1212 (a) (A) provides that a 
member separated from the armed service under section 1203 or 1206 
of that Title is entitled to disability severance pay computed by 
multiplying (1) his years of service computed as there specified by 
(2) the highest of the amounts provided in clauses (A), (B), (C) or (D) 
of that subsection. Clause (A) reads as follows: 


Twice the amount of monthly basic pay to which he would be entitled if serving 
(i) on active duty on the date when he is separated and (ii) in the grade and rank 
in which he was serving on the date when his name was placed on the temporary 
disability retired list, or if his name was not carried on that list, on the date when 
he is separated. 

This code provision was originally enacted as part of section 403 of 
the Career Compensation Act of 1949, 63 Stat. 820, 37 U. S. C. 273, 
which, for the comparable part, is phrased as follows: 

* * * An amount equal to two months’ basic pay of the rank, grade, or rating 

held by such member at the time of the aa of his name on the temporary 
disability retired list or at the time of his separation, whichever is earlier, and 
which such member would be entitled to receive at the time of separation if 
serving on active duty in such rank, grade, or rating, * * *. 
Since the rewording by the codifiers of Title 10 has not changed the 
meaning of the pertinent provisions of section 403 of the 1949 act, an 
interpretation of one will be equally applicable to an interpretation of 
the other. 


It is noted that clauses (B) (C) and (D) of subsection 1212 (a) 
provide for computing disability severance pay on the basis of twice 
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the monthly basic pay to which the member would be entitled if 
serving on active duty on the date when his name was placed on the 
temporary disability retired list or, if not placed on that list, on the 
date when he is separated, and on the basis of the rank or grade as 
there specified. On the other hand, clause (A) contains no provision 
for computing the severance pay on the basis of the basic pay to 
which the member would be entitled if serving on active duty on the 
date his name was placed on the temporary disability retired list, but 
provides for computing severance pay under that method on the basis 
of twice the basic pay to which the member would be entitled if 
serving on active duty on the date of separation. 

Section 202 (b) of the Career Compensation Act of 1949, 63 Stat. 
808, 37 U.S. C. 233 (b), provides in pertinent part as follows: 

Members of the uniformed services shall accrue additional service credit for 
basic pay purposes, for periods while on a temporary disability retired list, * * * 
Provided, That, * * *, the service credit authorized in this section shall not be 
included to increase retired pay, disability retirement pay, retirement pay, or 
retainer pay while on a retired list, on a temporary disability retired list, in a 
retired status, or in the Fleet Reserve or Fleet Marine Corps Reserve, * * *. 

Under such provisions a member accrues additional service credit 
for active duty pay purposes while on a temporary disability retired 
list, and severance pay is not enumerated in the proviso excluding such 
service credit for various other types of pay. Under settled rules of 
statutory interpretation, the specific enumeration of such items for 
which such service credit is excluded precludes the view, in the 
absence of evidence to the contrary, that the exclusion of such credit 
for other items not so enumerated was intended. 

Accordingly, time spent on the temporary disability retired list by 
‘Sergeant Larsen is authorized to be credited in determining the basic 
pay to which he would have been entitled if he had been serving on 
active duty on the date of separation, for the purpose of computing 
his severance pay under 10 U.S. C. 1212 (a) (A). 

You present a further question as to whether the additional service 
credit authorized by section 2 of the act of April 30, 1956, 70 Stat. 121, 
37 U.S. C. 233, may be used in the computation of severance pay. 
Apparently such question is not involved in a voucher before you for 
payment. Our jurisdiction is limited by statute so that a decision 
may not be rendered to a certifying or disbursing officer except in 
connection with questions involved in a specific voucher properly 
before him. 23 Comp. Gen. 793, 795. Accordingly, a decision may 
not be rendered on the last question presented in your letter. 

If otherwise correct, payment may be made on the voucher, returned 
herewith. 
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[B-135528] 


Contracts—Termination—American Flag Vessel Re- 
quirement 


A contractor who, after award of contract to supply coal to Korea, fails to furnish 
the names of American flag vessels on which the coal was to be shipped, as required 
by the invitation and contract, has materially breached the contract so as to 
justify termination by the Government. 


The fact that at the time of issuance of an invitation which required shipment 
of coal to Korea to be made on American flag tramp vessels the tonnage trans- 
ported on foreign vessels was far in excess of that which had moved on American 
vessels made it mandatory, under 46 U. S. C. 1241(b) which requires that at least 
50 percent of the gross tonnage of certain shipments be carried on American flag 
vessels, to require American vessels, and refusal of the procuring agency to permit 
the contractor to use a foreign vessel may not be regarded as an arbitrary deter- 
mination not in the interest of the United States. 


To the Great Lakes Coal Co., June 10, 1958: 


Reference is made to your letters of March 12 and May 15, 1958, 
wherein you protest against the action of the General Services Admin- 
istration in terminating your right to proceed pursuant to contract 
No. GS-OOS-17675, awarded under telegraphic Invitation FN-7N- 
8236-F-N-2-24-58, and contend that the Government is liable to 
you in the amount of $471,000 by reason thereof. 

The report requested from the administrative office in this matter 
has been received, and it appears therefrom that under the invitation 
involved the Federal Supply Service, GSA, requested telegraphic offers 
for receipt by Robert A. Nolan, Chief, Buying Branch No. 7, National 
Buying Division, FSS, GSA, Washington, D. C., by 2:00 p. m. EST 
February 24, 1958, for furnishing up to four cargoes (a cargo is defined 
in the invitation as 9,500 long tons, 10 percent more or less) of 
bituminous run of mine coal on a Cost and Freight basis ‘‘* * * FOR 
MOVEMENT ON PRIVATELY OWNED U. S. FLAG DRY 
BULK CARRIERS (FULL CARGO TRAMP VESSELS) ONLY 
* * *” for export to Korea. Two cargoes were to be loaded at the 
port of export between the dates of March 17 and March 24, 1958, 
and two cargoes between the dates of March 25 and March 31, 1958. 
Bidders were required to state the number of cargoes offered and to 
furnish certain other information with their bids. 

The administrative determination to request offers for furnishing 
the coal on the basis of movement on U: S. tramp vessels only report- 
edly was made by way of implementation of Public Law 664, 83rd 
Congress, 68 Stat. 832 (46 U. S. C. 1241 (b)), which requires that at 
least 50 percent of the gross tonnage of certain shipments made by 
the Government be carried in United States-flag commercial vessels, 
provided they are available at fair and reasonable rates. 
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On February 22, 1958, you submitted the following offer via tele- 
gram to the Federal Supply Service official specified : 


PURSUANT TO TERMS INVITATION ON FN-7N-8236F-N-2-24-58 
ONE CARGO PRIVATELY OWNED US FLAG VESSEL MARCH 18TH ONE 
CARGO MARCH 30TH ABSTON AND MICHELL MINE MILLDALE 
BROOKWOOD SEAM ABSTON COLE GRIFFCO ALABAMA TOWNLEY 
MINE MARY LEE SEAM MOSS AND MCCORMICK MINING COMPANY 
PORT OF MOBILE LOAD 3,600 TONS PER RUNNING DAY. SIZE 6X0 
MAX 30 THROUGH 1/4 INCH SCREEN MOISTURE FIVE PERCENT ASH 
10 PERCENT SULPHUR 1.5 BTU 13,500 C&F (A) $23.55 (B) $24.55 (C) 
$25.55 ACCEPTANCE WITHIN TEN CALENDAR DAYS. 


By telegram which is stated by you to have been received on March 
5, 1958, the Federal Supply Service official concerned advised you 
with reference to your offer as follows: 


YOUR OFFER OF TWO CARGOES OF COAL ON TELEGRAPHIC IN- 
VITATION NO. FN-7N-8236-F-N-2-24-58 @ $23.55 PER TON FOR SHIP- 
MENT ON U.S. FLAG TRAMP VESSEL C&F KOREA FOR THE PERIOD 
ONE CARGO TO BE LOADED MARCH 18 AND ONE CARGO TO BE 
LOADED MARCH 30 ACCEPTED. CONTRACT FOLLOWS. SUBMIT 
NAME OF VESSEL FOR APPROVAL BY 2:00 PM EST MARCH 7. 


The contract thus created was designated as GS-OOS-17675. 

In a letter dated March 6, 1958, addressed to the Acting Chief, 
Procurement Division, International Cooperation Administration, 
you stated that due to the drastic change in the American tramp 
shipping market ‘American Tramp shipping from the Gulf for this 
coal is not available nor feasible.” In support of such statement, you 


enclosed a clipping from the March 6, 1958, issue of the Journal of 
Commerce. Hence, you requested permission to ship one or both 
cargoes of the coal through the Port of Mobile, Alabama, under foreign 
flag and/or one cargo through the same port under American liner 
furnished by Lykes Steamship Company, New Orleans, Louisiana. 
In consideration of the grant of such request, you stated that the con- 
tract price for the coal would be reduced to $20.80 per ton for the 
American liner and $17.75 per ton for the foreign flag shipment. 
However, by telegram of March 6, the contracting officer advised you 
with respect to your request as follows: 

HAVE BEEN ADVISED BY ICA OF YOUR REQUEST FOR SUBSTITU- 
TION ONE FOREIGN FLAG TRAMP AND ONE AMERICAN FLAG 
LINER IN LIEU OF TWO AMERICAN FLAG VESSELS FULL CARGO AS 
AWARDED ON CONTRACT GS-O0OS-17675. UNDER NO CIRCUM- 
STANCES WILL SHIPMENT OTHER THAN ON AMERICAN TRAMP BE 


PERMITTED. NAMES OF AMERICAN FLAG TRAMP VESSELS WILL 
BE REQUIRED BY TWO PM EST MARCH 7. 


On March 7, you wired the contracting officer requesting that you 
be given until Monday, March 10, 4:00 p. m., Eastern Standard 
Time, for submitting names of American tramp vessels for approval. 
The contracting officer replied, apparently the same date, by telegram 
advising you that your request was granted, but stated: “NO FUR- 
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THER CONCESSION ON THIS CONTRACT CAN BE CON- 
SIDERED.” 

By telegram of March 10, which bears a stamp showing that it was 
received by Buying Branch No. 7 at 11:15 on that date, you requested 
reconsideration of your application of March 6 for flag substitution 
under the contract. The contracting officer replied by telegram of 
the same date advising that under no circumstances would shipment 
of the coal other than on American flag tramp vessel be permitted. 
Also, on the same date, the contracting officer advised you by tele- 
gram with reference to the contract as follows: 

* * * BECAUSE OF YOUR FAILURE TO COMPLY WITH THE PRO- 
VISIONS OF THIS CONTRACT WHICH PROVIDES FOR THE BIDDER 
TO SUBMIT THE NAMES OF PRIVATELY OWNED AMERICAN FLAG 
TRAMP VESSELS, FULL CARGO, WITHIN SEVENTY-TWO (72) HOURS 
OF RECEIPT OF NOTICE OF CONTRACT AWARD, WHICH EXPIRED 
MARCH 75 PM AND FURTHER EXTENDED TO MARCH 10 4 PM, YOU 
ARE HEREBY NOTIFIED THAT WITHOUT PREJUDICE TO OTHER 
RIGHTS WHICH THE GOVERNMENT MAY HAVE AS A RESULT OF 
YOUR BREACH OF CONTRACT PROVISIONS, YOUR RIGHT TO PRO- 
CEED WITH ANY OF THE DELIVERY IS TERMINATED. 

It seems apparent from the telegraphic communications set out 
above that you, and not the Government, are the party which com- 
mitted a breach of contract in the present instance—the breach con- 
sisting of your failure to submit the names of privately owned U. S. 
tramp vessels on which the coal was to be shipped as required—and 
that the Government acted fully within its rights in terminating the 
contract for the breach, which was material. It follows that your 
claim for $471,000 must be disallowed in its entirety. 

Relative to your complaint to the effect that GSA acted arbitrarily 
and not in the interests of the Government in refusing to accede to 
the amendment of the contract which you proposed, inasmuch as 
section 201.6(n)(1) of the governing regulations of the International 
Cooperation Administration, 22 F. R. 8459, required only 50 percent 
of the shipments of the type involved to be transported by privately 
owned U. S. flag commercial vessels, the contracting agency has 
furnished us with a tabulation of the shipments of coal made by it 
from July 1, 1957, through the date of issuance of the instant invita- 
tion. The tabulation shows that on the latter date the tonnage 
which had been transported by foreign tramp vessels was far in excess 
of that which had moved in U. S. flag tramp vessels and that in order 
to comply with the statute and regulations as to the type of vessels 
used in the movement of coal during the current fiscal year, it was, 
as the agency states, mandatory that immediate steps be taken to 
balance the shipments of coal between foreign and U. S. tramp 
vessels. In other words, it was necessary to require that the entire 
tonnage of coal procured under the instant invitation be transported 
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on U. S. flag tramp vessels. The information in the clipping from the 
Journal of Commerce enclosed with your letter of March 6, 1958, 
fails to establish that you would have been unable to procure the 
required type of vessel for transportation of the coal if you had made 
timely application therefor. Moreover, even if the lack of available 
transportation of the kind stipulated in the contract made it impossible 
for you to comply with the specified terms, that fact could not obligate 
the Government to agree to terms differing from those clearly stated 
in the invitation and in your accepted offer. 


[B-136245] 


Sales—Bids—Mistakes—Unit Price v. Extension Error— 
Administrative Correction 

The administrative correction of the extended price in a bid submitted in response 
to an invitation which provides that, in case of error in the extension of price, 
the unit price will govern should only be made, without requesting verification 
from the bidder, where correction results in a-relatively minor change in the 


extended price or where the circumstances indicate that the unit price actually 
represents the intended price. 


A purchaser who, after notice of award, on the basis of a substantial correction 
by the contracting officer of the extended price to agree with the unit price in 
accordance with the terms of the invitation, alleges that an error was made in 
the unit price and that the extended price was correct may not be considered to 
have entered into a valid and binding contract and, in view of the fact that the 
bid in the original extended amount is the highest of all bids received, the bid 
may be modified. 


To the Secretary of the Navy, June 11, 1958: 


Reference is made to letter dated May 22, 1958, with enclosures, 
from the Assistant Chief for Purchasing, Bureau of Supplies and 
Accounts, file R11.2 L8/ L8/NT4~28, requesting a decision as to the 
action that should be taken concerning an error alleged by the United 
Overseas Corporation, Los Angeles, California, to have been made in 
its bid on which Sales Contract No. N228s-28281 is based. 

The Naval Supply Center, Oakland, California, by Sales Catalog 
B-178-58-228 invited bids on a number of items of surplus property 
offered for sale. Item No. 66 covered 732 pairs of trousers and 231 
pairs of men’s socks. Bidders were requested to quote a unit price 
and total amount for the 963 pairs (trousers and socks) covered by 
the item. The invitation contained the usual provision that in case of 
error in extension of price in the bid, the unit price will govern. 

In response to the invitation, United Overseas Corporation sub- 
mitted a bid on, among others, item No. 66 of $3.689 per unit and 
showed the total amount as $2,955.29. In accordance with the terms 
of the invitation the contracting officer changed the total amount 
quoted for item No. 66 to $3,552.51 to agree with the unit price quoted 
and the bid, as so changed, was accepted on April 10, 1958. 
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By undated letter received on or prior to April 17, 1958, the United 
Overseas Corporation acknowledged receipt of the award on item No, 
66 and advised that it was noted that the award contained a unit price 
of $3.689, total $3,552.51, whereas its office copy of the invitation 
showed that it had bid $3.0689 per unit, total $2,955.29, and that, 
therefore, it could not accept the award at the price stated therein. 
By letter dated April 17, 1958, the contracting officer advised the 
contractor that its bid showed the unit price as $3.689 and that the 
extended amount of $2,955.29 shown in the bid was changed to 
$3,552.51 to agree with the unit price in accordance with the terms of 
the invitation. Thereafter the contractor submitted his worksheet 
(copy of the invitation) and requested that it be permitted to purchase 
the materials for the total amount of $2,955.29 shown in its bid on the 
basis of its intended unit price of $3.0689. 

Although the invitation does provide that in case of error in ex- 
tension of price in the bid the unit price will govern, it is our opinion 
that such provision should only be applied, without requesting veri- 
fication, where the correction results in a relatively minor change in 
the extended price or where the circumstances indicate that the unit 
price actually represents the intended price. See 15 Comp. Gen. 746; 
36 id. 429. In the instant case the change is rather substantial and 
the total amount shown in the bid, $2,955.29, was the highest of the 
14 bids received on item No. 66. In the circumstances and since the 
bidder protested immediately upon receipt of the notice of award, it 
may not be considered that there exists a valid and binding contract 
requiring the United Overseas Corporation to take the material 
covered by item No. 66 and pay the amount of $3,552.51 therefor. 

Accordingly, and since there appears no basis for reasonable doubt 
but that the unit price was in error rather than the extended amount, 
and since the bid considered on that basis would still be the highest 
bid received, Sales Contract No. N228s-28281 should be modified to 
provide for unit price of $3.0689 and for a total price of $2,955.29. 

The papers are returned herewith. 


[[B-136371] 


Civilian Personnel—Compensation Increases—Maxi- 
mum Salary Limitation 


The maximum annual salary limitations in 28 U. 8. C. 508 for U. S. attorneys 
and assistant U. S. attorneys are an integral part of the administrative salary 
fixing authority which, pursuant to section 7 (c) of the Federal Employees Salar 
Increase Act of 1958, remain unaffected and, therefore, the salaries of U. Rf 
attorneys and assistant U. S. attorneys ney only be increased under the 1958 
act by a percentage which would not cause the total ay including the increase 
to saved the salary limitations provided in 28 U. 8. C. 508. 
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To the Attorney General, June 12, 1958: 


On June 6, 1958, file A7, your Administrative Assistant Attorney 
General, requested our advice concerning the effect of section 7 (a) 
of the proposed Federal Employees Salary Increase Act of 1958, 
72 Stat. 212, upon the maximum annual salaries that the Attorney 
General may fix for Assistant United States attorneys, and others, 
under 28 U. S. C. 508. 

Section 7 (a) of the proposed 1958 act provides as follows: 


Notwithstanding section 3679 of the Revised Statutes, as amended (31 U. S. C. 
665), the rates of compensation of officers and employees of the Federal Govern- 
ment and of the municipal government of the District of Columbia whase rates 
of compensation are fixed by administrative action pursuant to law and are not 
otherwise increased by this act are hereby authorized to be increased, effective 
on or after the first day of the first pay period which began on or after January 1, 
1958, > amounts not to exceed the increases provided by this act for corresponding 
rates of compensation in the appropriate schedule or scale of pay. 


The minimum and maximum salary limitations fixed by 28 U. S. C. 
508 are as follows: 


The Attorney General shall fix the annual salaries of United States attorneys, 
assistant United States attorneys and attorneys appointed under section 503 of 
this title within the following limitations: 

United States attorneys—not less than $12,000 or more than $20,000; and 

Assistant United States attorneys and attorneys appointed under section 503 
of this title—not more than $15,000. 


Your specific questions are as follow: 


1. May the Attorney General grant a corresponding percentage increase to an 
Assistant United States Attorney who now receives $14,000 per annum, and 
assuming that the percentage increase is 10 per cent, what is the maximum 
compensation he may allow? 

2. The same question as before, assuming that the assistant is receiving the 
$15,000 limit now provided? 


Your Administrative Assistant Attorney General says that the facts 
considered in our decision 35 Comp. Gen. 374 are similar to the facts 
in his submission. In that decision we considered the salary limita- 
tions of section 1 of the act of August 1, 1947, 5 U. S. C. 171p, and 
the salary limitations of section 9 of the Federal Employees Salary 
Increase Act of 1955, 5 U.S. C. 1113 note. The salary limitation in 
the 1947 act provided that the rate of compensation established 
pursuant to the provisions of that act shall not be less than $10,000 
per annum nor more than $15,000 per annum, and shall be subject 
to the approval of the Civil Service Commission. The salary limita- 
tion in the 1955 act precluded (1) the granting of compensation in- 
creases under that act in any case where the per annum rate of 
compensation for the position is $14,800 or more, and (2) the increasing 
of any rate of compensation by an amount which will cause such rate 
to be in excess of the rate of $14,800 per annum. In that decision we 
held that the increases authorized by the 1955 act could not exceed 
the $14,800 per annum maximum salary limitation contained in 
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section 9 of the 1955 act. This, of course, was less than the $15,000 
per annum maximum salary limitation contained in section 1 of the 
1947 act, and therefore, it was not necessary to apply the $15,000 per 
annum maximum limitation of the 1947 act to the increases granted 
by the 1955 act. 

In the present case we have for consideration only the maximum 
annual salary limitations authorized to be fixed by 28 U. S. C. 508 
which limit the salaries for United States attorneys at not more than 
$20,000 per annum and the salaries of Assistant United States attor- 
neys, and attorneys appointed under section 503 of the title, at not 
more than $15,000 per annum. We have been unable to find any 
part of the proposed Federal Employees Salary Increase Act of 1958 
which purports to increase the rate of compensation of these employees 
beyond the maximum annual salary limitations fixed by 28 U. S. C. 
508. But compare sections 4, 5, and 6 of the proposed act, 72 Stat. 
207, 209 and 211, increasing the salary ceilings in certain situations, 
none of which affect the ceilings in 28 U. S. C. 508. Moreover, the 
exception stated in section 7 (a) relates specifically to the Anti- 
deficiency Act (31 U. S. C. 665) while section 7 (c) holds unaffected 
the authority in any law pursuant to which rates of compensation 
may be fixed by administrative action. It appears that 28 U.S. C. 
508 is such a law and that the salary limitations contained therein are 
an integral part of salary fixing authority which is to remain un- 
affected. 

Therefore, in answer to your specific questions, the Attorney 
General may fix the annual salary of an Assistant United States 
attorney earning $14,000 per annum at any percentage increase which 
will not cause the total salary including the increase to exceed the 
present $15,000 per annum maximum statutory salary limitation. 
The proposed Federal Employees Salary Increase Act of 1958 would 
have no effect upon the salary of an Assistant United States attorney 
who presently is receiving an annual salary at the $15,000 maximum 
limit, in the absence of specific statutory authority authorizing a 
higher maximum per annum salary for such employees. 


[B-135424] 


Military Personnel—Savings Deposits—Decedents’ 
Estates—Designated Beneficiary 


Savings deposits with interest thereon due a deceased member of the uniformed 
services are considered as part of ‘“‘the amount found due” in the settlement of a 
deceased member’s account within the meaning of the act of July 12, 1955, 37 
U. 8. C. 361, and therefore payment to the member’s designated beneficiary as 
provided in the act is proper, notwithstanding that the member had executed a 
will bequeathing the deposits to a relative—not the designated beneficiary—in 
trust for his minor daughter. 
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To Lieutenant Colonel C. W. Griffin, United States Air Force, 
June 17, 1958: 

In your letter of February 11, 1958, received with transmittal 
letter dated March 4, 1958, from the Deputy Director, Directorate of 
Accounting and Finance, Headquarters, U.S. Air Force (and approved 
for submission by Military Pay and Allowance Committee, Depart- 
ment of Defense, as Air Force Request No. 321), you ask for a decision 
concerning the propriety of making payment on a voucher stated in 
favor of Mr. Watson C. Back, as brother and designated beneficiary 
of Master Sergeant Burl Back, AF 7041873, deceased, for the balance 
remaining due the decedent from the U. S. Air Force, consisting 
entirely of deposits, $11,500, and interest thereon, $986.12, a total of 
$12,486.12. It is stated that Mr. Watson C. Back, the decedent’s 
brother, has been paid, in his capacity as the sole designated bene- 
ficiary, the amount found due on decedent’s final military pay record, 
$158.11. 

The basic facts appear to be as follows: 

(a) The decedent, Master Sergeant Burl Back, died November 12, 
1957, while serving on active duty at Scott Air Force Base, Illinois; 

(b) On August 21, 1957, the late sergeant executed DD Form 93, 
“Record of Emergency Data” designating his brother, Mr. Watson C. 
Back, as the beneficiary (100 percent) to receive the amount found 
due from the U.S. Air Force in the settlement of his (the decedent’s) 
final military pay and allowance account; and 

(c) On October 21, 1957, the late sergeant executed an instrument 
which has been probated as his last will and testament in Knott 
County, Kentucky, devising and bequeathing to his sister, Mrs. 
Currie Napier, in trust for his minor daughter, Marjorie Gwen Back, 
“all funds held in Soldiers’ Deposits, all bank deposits, negotiable 
papers, and cash of which I am Possessed.” 

The issue presented in your letter is whether the deceased airman’s 
savings deposits and interest thereon are to be considered as a part of 
“the amount found due” in the “settlement of * * * [his] account’ 
within the meaning of the act of July 12, 1955 (Public Law 147, 84th 
Congress), 69 Stat. 295, 296, 37 U. S. C. 361. If so, payment of 
such items properly may be made to his brother and designated 
beneficiary, Mr. Watson C. Back. In pertinent part, the act of 
July 12, 1955, provides as follows: 


Sec. 2. In the settlement of the account of any deceased member of the 
uniformed services or of the National Guard or the Air National Guard, the amount 
found due therein from the uniformed service of which the decedent was a member 
shall be paid to the person or persons surviving at the date of death in the following 
order of precedence: 

First, to the beneficiary or beneficiaries named to receive any such amount in 
a written designation executed by the member and received, prior to his death, 
in the place designated for such purpose in the regulations of the Department 
concerned; 


468020 O-58—55 








834 DECISIONS OF THE COMPTROLLER GENERAL [37 


Sond, if there be no such beneficiary, to the widow or widower of such 
member; 

Third, if there be no beneficiary or surviving spouse, to the child or children 
of such member, and descendants of deceased children, by representation; 

Fourth, if none of the above, to the parents of the member, or the survivor of 
them; and 

Fifth, if there be none of the above, to the duly appointed legal representative 
of the estate of the deceased member, or if there be none, to the person or persons 
— to be entitled thereto under the laws of the domicile of the deceased 
member. 


s € e . * s . 

Sec. 5. The payment provisions of this Act shall be effective only in cases 
wherein the member’s death occurs on or after the first day of the sixth month 
following the month in which this Act is enacted. The following statutory 
provisions are repealed as of the effective date of the payment provisions of this 
Act, except with respect to the deaths of members occurring prior to such effective 
nD The paragraph of the Act of June 30, 1906 (34 Stat. 750), which relates to the 
settlement of accounts of deceased officers and enlisted men of the Army, as 
amended by the Act of December 7, 1944 (58 Stat. 795), and section 4 of the Act 
of February 25, 1946 (60 Stat. 30, 10 U. S. C. 868). * * * 

It is evident from the reference made in your letter to the decision 
of September 25, 1946, B—58926 (quoted by you in pertinent part), 
that you are fully aware of the well-established rule that savings 
deposits and interest thereon were considered as an amount due a 
deceased member for settlement under the provisions of the act of 
June 30, 1906, 10 U. S. C. (1946 Ed.) 868, as amended. You express 
doubt whether the same rule is applicable to settlements under the 
1955 act and quote a statement appearing on page 1 of House Report 
No. 833 on the bill S. 933, 84th Congress (which became the act of 
July 12, 1955), that “This pay refers to the amount of military com- 
pensation due the member from the time he was last paid until the 
date of his death.” 

The provisions of the act of June 30, 1906, as amended (10 U.S. C., 
1946 Ed., 868), relating to ‘the settlement of the accounts of deceased 
officers or enlisted persons of the Army” were repealed by clause (1), 
section 5 of the 1955 law, 69 Stat. 296. Also, clauses (2), (3), and 
(4) of section 5 repealed the corresponding prior provisions of law 
pertaining to the Navy and Marine Corps, the Coast Guard, and the 
Public Health Service, respectively. The act of July 12, 1955, thus 
was intended to supersede and replace all prior provisions of law 
pertaining to the final settlement of accounts of deceased members 
of the uniformed services and hence, the same items for settlement, 
including savings deposits and interest thereon, that were covered 
by the repealed statutory provisions must be viewed as coming 
within the scope of the 1955 law in the absence of a clear indication 
of a legislative intent to change the law in that regard. 

It must be presumed that the Congress, in enacting the 1955 act, 
was fully cognizant of the well-established rule above referred to, 
that is, that under the language of the act of June 30, 1906, as amended, 
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savings deposits with the interest due thereon were considered and 
settled as a part of the amount due the estate of a deceased member 
of the uniformed services. The 1906 act, as amended, provided, in 
pertinent part, that “In the settlement of the accounts of * * * en- 
listed persons of the Army, where no demand is presented by a duly 
appointed legal representative of the estate, the accounting officers 
may allow the amount found due to * * *.” In the act of July 12, 
1955, similar language appears as follows: ‘In the settlement of the 
account of any deceased member of the uniformed services * * * the 
amount found due therein from the uniformed service of which the 
decedent was a member shall be paid to * * *.” Thus, the similarity 
of the language contained in the act of July 12, 1955, to that found 
in the provisions of the act of 1906, as amended, is a strong indication 
of an intention that, insofar as the items for settlement are concerned, 
the 1955 act was to be construed and applied in exactly the same way 
as the earlier (superseded) law had been. 

Moreover, the hearings and other material contained in the legis- 
lative history of the act of July 12, 1955, clearly disclose that the 
primary purpose of the 1955 law was to eliminate the problems arising 
under the former provisions of law and faced by the accounting officers 
of the Government in making determinations concerning the validity of 
marriages, divorces, the legitimacy of children, etc., when settling 
the final accounts of deceased service personnel. This purpose was 
effectively accomplished in the 1955 law, to the extent possible, by 
permitting each member of the uniformed services to designate a 
beneficiary or beneficiaries of his or her own choice and providing 
for payment of the amount found due to such designated beneficiary or 
beneficiaries. See section 2 of the act, 69 Stat. 295, 37 U.S. C. 362. 
Also, the law was designed to permit the Department concerned, 
subject to regulations prescribed by the Comptroller General of the 
United States, to make payment of the amount due a decedent to his 
designated beneficiary. 

While, as you point out, House Report No. 833 regarding the 1955 
act contains a statement to the effect that the amount for settlement 
refers to the amount of pay due the member from the time he was last 
paid until his death, that statement and a similar statement in Senate 
Report No. 221, when considered in the light of the language of the 
1955 act and the entire history and background of that act, fall far 
short of being convincing evidence of a legislative intention to make 
any change in the law respecting the items for consideration in the 
settlement of accounts of deceased members of the uniformed services. 
In that connection, the following comment appears at page 19, 
Hearing before the Committee on Armed Services, United States 
Senate, April 21, 1955, “The Department of Defense is of the opinion 
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that provisions should be made to grant the uniformed service con- 
cerned the authority to make payment of any pay and allowances or 
other amounts due a service member at date of death to a designated 
beneficiary.” [Italics supplied.] 

Accordingly, it is our conclusion that the act of July 12, 1955, does 
not relate to any narrower field or more limited area of operation, 
respecting the items for settlement, than that theretofore existing 
under the provisions of the 1906 act, as amended, and that savings 
deposits and interest thereon, due from the uniformed service of 
which a decedent was a member, constitute a part of the “amount 
found due” in the “account” of the member within the purview of the 
1955 act. 


Payment on the voucher (returned herewith) stated in favor of 
decedent’s designated beneficiary, Mr. Watson C. Back, is authorized 
if otherwise correct. 


[[B-135555] 


Maritime Matters — Subsidies — Eligibility — Recon- 
struction—Administrative Determination 

A determination to grant a construction-differential subsidy for the reconstruc- 
tion and reconditioning of the S.Ss. Constitution and Independence made by the 
Federal Maritime Board, after a study indicated a substantial increase in the 
passenger traffic on the routes serviced by the vessels and that the reconstruction 
was necessary to meet foreign competition, is in compliance with section 501 (c) 
of the Merchant Marine Act, 1936, 46 U. S. C. 1151 (c), which authorizes the 


granting of financial aid for vessel reconstruction in exceptional cases after a 
thorough study and formal determination. 


To the Chairman, Federal Maritime Board, June 19, 1958: 


Reference is made to your letters of March 18 and May 1, 1958, 
requesting advice as to whether we concur in the view of the Federal 
Maritime Board that it is proper for the Board to grant construction- 
differential subsidy aid under section 501 (c) of the Merchant Marine 
Act, 1936, as amended, 46 U.S. C. 1151 (c), for the proposed recon- 
struction and reconditioning of the S. S. Constitution and the S. S. 
Independence. 

As you know, section 501 (c) provides, in pertinent part, that if 
the Board, in the exercise of its discretion, shall determine that the 
granting of financial aid in reconstructing or reconditioning any vessel 
that is to be used in the foreign commerce of the United States is 
reasonably calculated to carry out effectively the purposes and policy 
of the act, the Board may approve such application and enter into a 
contract or contracts with the applicant providing for the payment by 
the United States of a construction-differential subsidy subject to the 
applicable conditions and limitations of Title V of the act, 46 U.S. C. 
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1151. As a prerequisite, however, the subsection further provides 
that such financial aid shall be authorized only in “‘exceptional cases” 
and after a thorough study and formal determination by the Board that 
the proposed reconstruction or reconditioning is consistent with the 
purposes and policy of the act. 

Manifestly, while section 501 (c) provides for the granting of re- 
construction and reconditioning subsidies only in exceptional cases, 
the act provides no standards for the determination of what might be 
considered exceptional. Hence, in the absence of such criteria, it 
would be reasonable to assume that the legislative intent in this area 
was to place within the discretion of the Board the responsibility for 
such finding. However, the legislative history of the section does indi- 
cate a restriction that construction-differential subsidy covering this 
type of work is not to be paid without the above-mentioned “thorough 
study”? to support the conclusion that the proposed aid would not 
contravene the primary purpose of the provision, i. e., to prevent 
subsidization of (1) the reconstruction of older vessels in lieu of new 
construction, and (2) normal maintenance and repair. (See debate on 
floor of the Senate, June 27, 1935, 79 Cong. Rec. 10255. Also, 
Senate Committee on Commerce, 74th Cong. Ist Session, Hearings on 
S. 2582). 

In consonance therewith, it appears that the Maritime Administra- 
tion has completed the required thorough study and has recommended 
that, because of developments in the passenger service on Trade Route 
No. 10, the application of American Export Lines, Inc., contemplates 
definitely needed reconstruction of the two passenger vessels to assist 
them in meeting the requirements of such service. In support of this 
finding, it is noted that the passenger traffic on Trade Route No. 10 
services in 1952, the first full year of operation of these vessels, was 
118,000 passengers, since which time the traffic increased to 191,000 
passengers in 1956. Furthermore, you advise that the index of 
passenger traffic in the Atlantic, which was 127 in 1952, increased to 
163 in 1955. Therefore, it would appear that an unusual volume of 
passenger trade has developed since 1952, and it is reported that new 
foreign flag vessels constructed after 1952 are handling this increase 
with little or no competition from American flag vessels. Conse- 
quently, to meet this competition and to further develop the foreign 
commerce of the United States, the Administration considers the need 
of sufficient importance and urgency to qualify the proposed recon- 
struction as an exceptional case. Accordingly, on the basis of such 
study, the Federal Maritime Board has made a formal determination 
that such reconstruction is consistent with the purposes and policy of 
the act, and now requests whether we concur in its view that it is 
proper to grant construction-differential aid under section 501 (c). 
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We have reviewed the Administration’s study of the circumstances 
leading to the proposed reconstruction and reconditioning work, to- 
gether with its recommendation to the Board and, in the light of the 
foregoing, we perceive no legal basis for disagreeing with the Board’s 
conclusion that it is proper to grant construction-differential subsidy 
within the contemplation of the statute. 


[B-135752] 


Military Personnel—Service Credits—Temporary Re- 
serve Service—Coast Guard 

Since active duty performed as a temporary member of the Coast Guard Reserve 
was considered creditable for longevity purposes on September 30, 1949, the day 
yreceding the effective date of the Career Compensation Act of 1949, it may also 


oe credited for purpose of computing basic pay under section 202 (a) of the Career 
Compensation Act of 1949, 37 U. S. C. 233 (a). 


To Chief Warrant Officer T. C. Crabe, United States Coast Guard, 
June 20, 1958: 


Reference is made to your letter of April 2, 1958 (FP-2), with 
enclosures, presenting for decision a voucher stated in favor of Com- 
mander Paul J. Allman (2009), U. S. Coast Guard, for the difference 
between the basic pay of a commander with over 12 years’ service and 
the basic pay of a commander with over 14 years’ service covering the 
period March 1 to 31, 1958. 

It appears from the statement of service and the information 
furnished by you that the officer enrolled as a temporary member of 
the Coast Guard Reserve in the grade of lieutenant commander on 
June 7, 1943, and served on full-time active duty without pay and 
allowances until January 8, 1945, when he was disenrolled. On 
January 9, 1945, he took an oath as lieutenant, United States Coast 
Guard Reserve, and entered on active duty the following day. The 
officer was appointed a lieutenant commander in the Regular Coast 
Guard on February 20, 1948, at which time his reserve status termi- 
nated, and he was promoted to commander on February 1, 1952. 
The officer has had continuous active service as a reserve and as a 
regular from January 10, 1945, to date. 

The question for consideration is whether time spent on active duty 
as an Officer in the temporary Coast Guard Reserve during the period 
June 7, 1943, to January 8, 1945, constitutes creditable service for 
the purpose of computing basic pay. You refer to our decisions of 
23 Comp. Gen. 164, and 29 Comp. Gen. 59, and you say it appears 
doubtful whether such service is creditable on and after October 1, 
1949, in view of the provisions in the Career Compensation Act of 
1949, as amended, 37 U.S. C. 233. 
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Under the provisions of section 207 of the Coast Guard Auxiliary 
and Reserve Act of 1941, 55 Stat. 12, as amended, 14 U. S. C. 756, the 
Commandant of the Coast Guard is authorized to enroll certain per- 
sons there specified as temporary members of the Coast Guard Re- 
serve, for duty under such conditions as he may prescribe, including 
but not limited to part-time and intermittent active duty with or 
without pay. In our decision of September 4, 1943, 23 Comp. Gen. 
164, we held that an enlisted temporary member of the Coast Guard 
Reserve enrolled for three months’ part-time duty who performed but 
two days’ duty each week would not be entitled to count for longevity 
pay purposes, under the provisions of the Pay Readjustment Act of 
1942, 56 Stat. 359, 37 U. S. C. (1946 Ed.) 101, the other five days a 
week when no duty was assigned or performed. Hence, in that de- 
cision we recognized that active duty performed as a temporary mem- 
ber of the Coast Guard Reserve was creditable for longevity pay 
purposes under the provisions of section 9 of the Pay Readjustment 
Act of 1942, 37 U.S. C. (1946 Ed.) 109. In our decision of August 4, 
1949, 29 Comp. Gen. 59, we said that we would not be justified in 
concluding that temporary members of the Coast Guard Reserve, as 
such, serve or have served in the status of commissioned officers, 
warrant officers, flight officers, or,enlisted persons within the purview 
of section 302 of Title III of the act of June 29, 1948, 62 Stat. 1087, 
34 U.S. C. 440i, so as to be entitled to credit for such service for retire- 
ment purposes under that act. It was pointed out in that decision 
that temporary members of the Coast Guard Reserve, unlike regular 
members of the Reserve, are not commissioned or enlisted in such Re- 
serve but are enrolled, and that their general status and conditions of 
service are essentially different from those of regular members of the 
Coast Guard Reserve. The conclusion reached in that decision was 
based on the applicable statute there involved. Such decision did not 
overrule or modify the conclusion reached in 23 Comp. Gen. 164. 

Subsection 202 (a) of the Career Compensation Act of 1949, 37 
U.S. C. 233 (a), like the Pay Readjustment Act of 1942, as amended, 
provides for counting service in the Coast Guard Reserve for pay 
purposes. Neither act specifically provides for counting service as a 
temporary member of such Reserve. Since in the decision of Sep- 
tember 4, 1943, we, in effect, recognized that active service as a 
temporary member of the Reserve was creditable for longevity pay 
purposes under the statute there involved, it does not appear that any 
different conclusion is required under subsection 202 (a) of the 1949 
act which lists the service creditable for basic pay purposes under 
that act. Furthermore, clause (6) of subsection 202 (a), 37 U. S. C, 
233 (a) (6), expressly authorizes the counting of “‘all service which, 
under any provision of law in effect on the effective date of this 
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section is authorized to be credited for the purpose of computing 
longevity pay.” Since active duty performed as a temporary member 
of the Coast Guard Reserve was creditable for longevity pay purposes 
on September 30, 1949, the day preceding the effective date of the 
Career Compensation Act of 1949, such service, if not otherwise 
creditable under subsection 202 (a), would be saved to the member 
under the express provisions of clause (6) of that subsection so as to 
continue to permit the counting of such service on and after October 1, 
1949. 

There have not been overlooked the provisions of 14 U. S. C. 893 
as enacted by the act of August 4, 1949, 63 Stat. 495, providing that 
temporary members of the Coast Guard Reserve are precluded from 
receiving certain rights, privileges, or benefits unless specifically 
granted in the applicable statute. That act became effective No- 
vember 1, 1949 (see section 19 of the act, 14 U. S. C. ch. 1 note), and 
did not take away the right to count service which a member was 
otherwise entitled to count prior to its effective date. 

Accordingly, Commander Allman’s service as a temporary member 
of the Coast Guard Reserve during the period June 7, 1943, to 
January 8, 1945, may be included in computing his basic pay for the 
period March 1 to 31, 1958. Payment on the voucher, which is 
returned herewith, is authorized, if otherwise correct. 


[B-136025] 


Contracts—Actual Costs—Arbitration Awards—Dam- 
ages 

Under a construction contract between the Federal Government and a State 
which obligates the Government to reimburse the State for actual costs, an 
arbitration award representing damages for breach of contract due to an engineer- 


ing mistake which necessitated a change in specifications may be administratively 
determined to be an item of actual cost for payment under the contract. 


To W. E. Corbin, Department of the Interior, June 23, 1958: 


Reference is made to your letter of April 30, 1958, with enclosures, 
requesting a decision as to whether it is proper to certify for payment 
a voucher covering a claim of the State of Washington for $15,547.50, 
as the balance due from the United States for services rendered in 
connection with the construction of a fishway at Kalama River Falls, 
Cowlitz County, Washington, in accordance with the terms of a 
contract No. 14-19-008-2646, dated June 16, 1954, as amended. 

The service contract was entered into by the Department of the 
Interior, Fish and Wildlife Service, with the State of Washington, 
Department of Fisheries, pursuant to the provisions of section 757, 
Title 16, United States Code, and in accordance with a June 23, 1948, 
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agreement between the United States and the States of Oregon, 
Washington and Idaho, relating to the conservation of the fishery 
resources of the Columbia River basin. The contract, as amended, 
provided for payment by the United States of costs up to a maximum 
of $220,000 for construction of the Kalama River Fishway (project 
No. 852 A-W-SI-12). 

Article IV of the contract provided for the payment by the United 
States of the value as determined by the Fish and Wildlife Service 
“of labor, materials, and other items of cost incurred in connection with 
said project.” Section 6 of the June 23, 1948, agreement provided 
that payments to States were to include “only actual costs of such 
services as are incurred in connection with the prosecution of the 
project.” 

The State of Washington, Department of Fisheries, entered into 
a construction contract with Lee Hoffman of Beaverton, Oregon, under 
which the required construction work was to be performed for a total 
consideration of $143,585. Various disputes arose between the con- 
tractor and the State, and the contract price was adjusted from time 
to time to cover additions and deletions from the original require- 
ments. The last change order, which reduced the contract price by 
the amount of $8,470, was issued following the confirmation on 
October 15, 1957, by the Superior Court of the State of Washington 
in and for the County of Thurston, of an arbitration award of 
$39,758.78 to the contractor. 

It is reported that five change orders were issued which resulted in 
increasing the contract price to $163,857.27. It appears that in 
addition to that amount the State of Washington became obligated to 
pay to the contractor the sum of $15,547.50 representing $14,247.50 
as damages for breach of contract, and the sums of $1,050 and $250 to 
cover arbitration fees payable by Mr. Hoffman and costs incurred in 
presenting his case to the arbitrators. 

The amount of $14,247.50 awarded to the construction contractor 
as damages for breach of the contract related to a decision by the 
State of Washington that the contractor should not be permitted to 
proceed further with a proposed method of de-watering the project 
by making an open cut through the bank on the west side of the 
Kalama river. That decision was made because of the possiblity that 
if the cut were made the river might cut below the existing channel 
and cause a lowering or abandonment of the fishway. The State 
denied the allegation that the Chief Engineer had granted permission 
to cut the river bank, but, in any event, the revocation of any such 
permission and the making of other arrangements for de-watering 
the project would not necessarily have constituted a breach of the 
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contract, but could have been considered as a change in the contract, 
warranting an equitable adjustment in the contract price. 

You state that the arbitration award has not been approved by 
the Bureau as an “actual cost’’ of services performed within the mean- 
ing of section 6 of the June 23, 1948, agreement because of doubt as to 
the propriety of such action. You refer to a letter dated December 4, 
1956, from the Department’s Regional Solicitor, to the Assistant 
Attorney General, State of Washington, raising the question as to 
whether the State would be entitled to reimbursement for amounts 
paid as damages for breach of the construction contract. In the event 
that we would not authorize the instant voucher to be certified for 
payment on the present record, you request advice as to whether the 
voucher may be certified if there has been an administrative deter- 
mination that the amount claimed is an actual cost of services per- 
formed within the meaning of the June 23, 1948, agreement. 

We believe that article IV of the contract, by which the United 
States agreed to share the cost of the project, requires that a favorable 
determination be made by the Bureau before the voucher may be 
certified for payment. However, so far as our Office is concerned, we 
would not be required on the present record to object to a determina- 
tion by which the State of Washington would be considered entitled 
to the claimed amount of $15,547.50 as an item of “actual cost’’ of the 
services performed on the project in question. There is no evidence 
that the State did not employ a competent engineer to supervise the 
construction work and it is not unusual in the administration of con- 
struction contracts for some engineering mistakes to be made with the 
result that costs are incurred which are in excess of the amounts 
payable for work performed strictly in accordance with the contract 
specifications and change orders issued under the contract. Had the 
contractor and the State of Washington agreed to an equitable adjust- 
ment in the contract price to cover the additional expenses caused by a 
change in the apparently approved method of diverting water from 
the project, there would have been no question as to the obligation 
of the United States to reimburse the State for the amount of such 
price adjustment. 

The mere fact that the contractor claimed damages for breach of 
the contract should not, in our opinion, result in a failure by the 
United States to reimburse the State of Washington for the amounts 
paid to the contractor in accordance with the findings and decision of 
the arbitrators on the various disputes which arose out of the perform- 
ance of the contract work. The responsibility of the State was some- 
what similar to that of a Government cost-plus-a-fixed-fee contractor 
and we have held that such a contractor should not be denied reim- 
bursement for loss or damage caused by the negligence of an employee, 
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if the contractor is not chargeable with any breach of his contractual 
duties and obligations, including the duty to exercise due diligence to 
employ and retain competent, trustworthy and careful personnel. 
See 21 Comp. Gen. 149. 

Accordingly, you are advised that the voucher may be certified if 
the Bureau of Commercial Fisheries should determine that the amount 
claimed is an actual cost of services performed within the meaning of 
article IV of the service contract and section 6 of the referenced June 23, 
1948, agreement between the United States and the States of Oregon, 
Washington and Idaho. 

The file of correspondence and documents forwarded with your 
letter is returned herewith. 


[B-135793] 


Military Personnel—Pay—Retired—Annuity Elections 
for Dependents—Validity 


A member of the uniformed services who, at the time of an appearance before 
a physical evaluation board and before completion of 18 years of service, signed a 
paper indicating a desire to make an election to provide an annuity for his de- 
sarge although neither the dependents nor amount of benefits was indicated, 

ut who did not execute an election option form until several months after 
placement on the disability retired list may not be regarded as having made a 
valid election at the time of retirement as required in 10 U. S. C. 1431. 


To L. A. Campbell, Department of the Navy, June 24, 1958: 


By letter of April 9, 1958, the Judge Advocate General of the 
Navy forwarded your letter of December 4, 1957, requesting an 
advance decision as to the eligibility of the widow of Thomas J. 
Landreville, AT1, USN, retired, to annuity payments under the Uni- 
formed Services Contingency Option Act of 1953 in the circumstances 
discussed below. 

It is reported that Mr. Landreville, who died on September 7, 1957, 
was placed on the retired list of the Navy for physical disability on 
April 1, 1957—presumably before he completed 18 years of service for 
which he was entitled to credit in the computation of his basic pay— 
and that the form, dated March 31, 1957, on which he elected the’ 
method by which he wished to have his retired pay computed, failed 
to indicate in the appropriate space provided for that purpose whether 
or not he wished to receive reduced retired pay to provide an annuity 
for his dependents. When he was informed that there was no official 
record of his having made an election under the Contingency Option 
Act, he replied in letter of April 24, 1957, that he filed the election form 
(NavPers 591A) at a meeting of the physical evaluation board which 
met in his case, that it was witnessed by the board’s counsel, and 
that he was advised that the election would be sent to the proper 
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offices for processing and action. He requested that an attempt be 
made to trace the option form he said he signed. 

While a search of available records has failed to disclose any record 
of the election form the member stated he signed, it is shown that 
when he appeared before the physical evaluation board he signed 
a form indicating that the Contingency Option Act had been explained 
to him and that, while he had not made an election under that act 
on NavPers Form 591A, he desired to do so. It is shown that under 
date of June 14, 1957, he signed a Form 591A electing a combination 
of options 3 and 4 in favor of his surviving wife and children at the 
rate of one-eighth of his reduced retired pay. 

Under the provisions of the second sentence of section 3 of the 
Contingency Option Act, an election to receive reduced retired pay 
to provide an annuity for his surviving dependents by a member who 
was awarded retired pay for physical disability before completing 18 
years of service was required to be made “at the time of retirement.” 
When that act was codified in 10 U. S. Code, Chapter 73, it was the 
intent of the Congress to restate the law without substantive change. 
See section 49 (a) of the act of August 10, 1956, 70A Stat. 640. Since 
the legislative history of that act shows that the second sentence of 
section 3 of the Contingency Option Act was omitted from the codifica- 
tion because it was thought to be surplusage, the language in the 
codification requiring the making of an election before the completion 
of 18 years of service apparently was regarded as requiring an election 
at the time of retirement for physical disability when the member 
concerned was so retired before completing 18 years of service. In 
line with that view, it is noted that 10 U.S. C. 1432 permits the former 
members there mentioned to make an election of benefits in favor of 
their surviving dependents “at the time” they are granted retired 
or retainer pay. We find no language in chapter 73 (10 U.S. C. 
1431-1444) which warrants a conclusion that persons who are retired 
for physical disability before completing 18 years of service may make 
an election of benefits after retirement. 

Except for a statement in a letter of August 19, 1957, from the 
commanding officer at the U. S. Naval Hospital, Corona, California, 
that the enlisted man stated on March 31, 1957, that he had completed 
a NavPers Form 591 when he appeared before the physical evaluation 
board, Mr. Landreville’s statement that he signed an election form 
electing benefits under that act has not been corroborated in any way 
from an official source. Under date of July 25, 1957, the counsel for 
the board reported that the only form concerning the Contingency 
Option Act which is completed by personnel appearing before the 
board was the form, mentioned above, wherein the enlisted man 
expressed his desire to make an election under that act. It may be 
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that he thought the paper he signed while his case was before the 
physical evaluation board constituted an election of benefits under that 
act. While it has been held that an election clearly evidencing an 
intent to apply for coverage under the Contingency Option Act, but 
being deficient in some respect not vitiating the election, may be 
clarified by the member concerned at a later date (see decision to 
you dated June 17, 1957, B-132012), the paper signed by Mr. Landre- 
ville while his case was being considered by the Physical Evaluation 
Board was not an election, since it mentioned no beneficiaries and 
contained no information as to the amount of benefits he wished his 
dependents to receive. Such paper constituted only an expression 
of a desire to make an election of benefits at a future date. 

On the present record, it appears that Mr. Landreville did not 
consummate his expressed desire at the time he was retired and, con- 
sequently, his’widow is not eligible to receive annuity payments under 
the Contingency Option Act. 


[B-135981] 


Contracts—Specifications—Samples 


In the drafting of invitations for bids, samples should only be requested when the 
interests of the Government clearly require them, and, when required, the terms 
of the invitation should state specifically (1) that the bid will be considered to be 
qualified by the sample so that if the sample does not conform to the specifications 
the bid will be nonresponsive and that a bid unaccompanied by a sample will be 
an unqualified undertaking to perform in strict accordance with the specifications; 
or (2) that the sample is an integral part of the bid and failure to submit prior to 
bid opening will result in rejection. 


To the Secretary of the Army, June 24, 1958: 


With regard to a letter of May 12, 1958, signed by Mr. John W. 
Martyn, Administrative Assistant, furnishing, in reply to our letter 
of May 2, 1958, a report on the award of a contract pursuant to 
Invitation for Bids No. DSS-49-083-58-96, there is enclosed a copy 
of our letter of today to the Codo Manufacturing Corporation who had 
protested the award. 

Since the contracting officer accepted the low bid in this case based 
upon a reasonable interpretation of our decisions at 17 Comp. Gen. 
940 and 16 Comp. Gen. 65, we have concluded that the award was not 
improper. It is requested, however, that steps be taken in this area 
of procurement as it has in others to insure that the requirement to 
submit samples with bids be included in invitations only in those in- 
stances where necessary in the interests of the Government. See 
34 Comp. Gen. 180, 187. 

Further, it is our view that, to the extent possible, invitations for 
bids should be couched in language such that the average bidder can 
comprehend what is required by the terms of the invitation and the 
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consequences of any failure to carry out such terms. Thus, we have 
held that the requirements of an invitation as to delivery should be 
stated so that the bidder will know within what time delivery must be 
offered and the consequences of the failure to offer such delivery. 
B-128405, August 3, 1956. Again, so far as concerns descriptive 
literature, we have held that the bidder ought to be apprised of the 
consequences of the failure to submit the descriptive literature within 
the time or in the form and manner required. 36 Comp. Gen. 376. 

We think that the same principle is applicable in this area. Where 
the language of the invitation states that a sample must be submitted 
or is required to be submitted with the invitation, such expression 
reasonably conveys to the bidder the impression that the failure to do 
so will make his bid nonresponsive and result in its rejection. Even 
those bidders who are familiar with 17 Comp. Gen. 940 may reason- 
ably assume that where the sample is required to be or must be sub- 
mitted with the bid such language has been utilized because the excep- 
tion in 17 Comp. Gen. 940 is to be invoked—that is, that the sample 
is required to show exactly what the bidder proposes to furnish and 
the specifications cannot be stated with a sufficient degree of certainty 
to permit acceptance of the bid without the prior submission of a 
sample. 

In view of these considerations it is recommended that samples 
be required to be with bids only where the interests of the Govern- 
ment clearly so require and, where required, that the invitations 
clearly state the consequences of the failure to submit such samples. 
Where samples are required by the terms of the invitation, therefore, 
the invitation should clearly state (1) that the bid will be deemed 
to be qualified by the sample so that if the sample does not conform 
to the specifications the bid will be deemed to be nonresponsive and 
that a bid unaccompanied by any sample will be deemed to be an 
unqualified undertaking to carry out the contract in strict accordance 
with the specifications; or (2) that the sample is an integral part 
of the bid and the failure to submit the sample prior to bid opening 
will result in the rejection of the bid. 


[B-136029] 


Civilian Personnel—Overseas Employees—Travel Ex- 
penses—Residence Determination 


The place of actual residence of overseas employees for home leave and separation 
travel is the place established at the time of the appointment or transfer to the 
overseas post of duty, and a subsequent change of residence does not affect the 
employee's rights under 5 U. 8S. C. 73b-3. 35 Comp. Gen. 270, overruled in part. 
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To the Director, Administrative Office of the United States Courts, 
June 24, 1958: 


On April 29, 1958, the Assistant Director requested our decision 
as to whether Elbert Cripps, an Official Court Reporter for the United 
States District Court at Honolulu may be returned to Los Angeles, 
California, at Government expense for the purpose of taking home 
leave after signing an agreement to remain in the service in Hawaii for 
another two years. 

Mr. Cripps was hired in Los Angeles in 1954 and sent to Hawaii 
to serve as Reporter for the United States District Court. At that 
time he signed an agreement to remain there for two years. The agree- 
ment expired in December 1956 and he has remained in the service 
upon the understanding contained in a letter from the Office that he 
could be brought back on home leave. He has now applied for this 
home leave for the month of August 1958. 

The District Judge, the Honorable J. Frank McLaughlin, has 
approved the leave but has raised the following question: 


If you accord him the benefit of 5 USC §73b-3 I have no objection. It is a bit 
awkward, though, in that our other fine reporter, Mr. Grain, came to us years 
before this new law and without contract and at his own expense. Further, both 
Mr. Cripps and I want you to know that not only has his contract of two years 
expired without formal renewal, but like Ir. Grain he has made Hawaii his home. 
Los Angeles is no longer his legal or ‘‘actual residence.” If one has no longer an 
“actual residence” to return to, does 5 USC § 73b-3 apply? 


Section 73b-3 of Title 5, U. S. Code, provides, in part as follows: 


Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of transporta- 
tion of their household goods and personal effects from places of actual residence 
at time of appointment to places of employment outside continental United States, 
and for such expenses on return of employees from their posts of duty outside 
continental United States to the places of their actual residence at time of assignment 
to duty outside the United States: * * * That expenses of round trip travel of 
employee * * * from their posts of duty outside the continental United States 
to the places of actual residence at time ad eniiinanl or transfer to such overseas 
posts of duty, shall be allowed in the case of persons who have satisfactorily 
completed an agreed period of service overseas and are returning to their actual 
places of residence for the purpose of taking leave’* * *. [Italics supplied.] 


Under the language of the statute, the location of the place of actual 
residence for both separation and home leave travel purposes is 
established at the “time” of the employee’s appointment or transfer 
to the overseas post of duty and is not affected by changes in the 
employee’s intentions subsequent to the “time” of such appointment 
or transfer. The legislative history of the act does not show a 
Congressional intent to the contrary. That part of the decision in 
35 Comp. Gen. 270 (at page 272) which says that an abandonment 
of the residence in the United States subsequent to the appointment 
overseas is a basis for barring benefits of return to the United States 
under the Administrative Expenses Act of 1946, as amended, was not 
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necessary to the conclusion reached in that case and is to be disre- 
garded so far as it is inconsistent with the statement above that the 
location of the place of actual residence for the purpose of the act is 
established at the time of the employee’s appointment or transfer. 

Therefore, if otherwise proper, Mr. Cripps may be returned to 
Los Angeles (presumed to be his place of actual residence at time of 
overseas appointment) at Government expense for the purpose of 
taking leave after signing an agreement to remain in the service in 
Hawaii for another two years. 


[B-131083] 


Civilian Personnel—Travel Expenses—Home Leave— 
Employment Agreement Execution 


An administrative policy which would deny home leave rights to overseas em- 
ployees by retaining the employees on the rolls at the overseas station, granting 
them leave but refusing permission for the execution of a new employment 
agreement because the position, if vacant, could be filled by locally hired personnel 
at the time of the leave is contrary to 5 U. 8. C. 73b-3 which authorizes home 
leave travel for overseas employees upon completion of an agreed period of 
service and provided a new overseas employment agreement is executed prior to 
departure on leave. 


To the Secretary of the Army, June 25, 1958: 


On April 29, 1958, the Assistant Secretary of the Army requested 
our decision whether the command policy on granting reemployment 
leave as interpreted by the Department of the Army in the report on 
the Maher case meets the requirements of the act of August 31, 1954, 
68 Stat. 1008, 5. U. S. C. 73b-3, and Title VI of Executive Order No. 
9805, as amended. 

The report on the Maher case states that: 


It is the view of the Department that Public Law 737 sets forth certain con- 
ditions that must be met if an employee is to be entitled to reemployment leave 
travel at Government expense. These are (1) he must have been serving under 
an employment agreement, (2) he must be granted leave for the purpose of return- 
ing to his place of residence, and (3) a new employment agreement must be exe- 
cuted prior to travel. Once these conditions are met then it appears clear that 
the entitlement to transportation is mandatory and not permissive. 

Whether these conditions are met in any individual case depends both upon 
the facts and the actions‘taken by administrative authority. With respect to the 
first condition, there are instances where an employee who was initially a party to 
an employment agreement, has continued in the service for several years following 
expiration of his last agreement. Whether this results from an administrative 
determination that a further employment agreement was not desired by the De- 
partment or is an indication that the employee has in fact accepted continued 
employment as a resident of the overseas area, rather than as a resident of the 
continental United States, is difficult to determine. On the second condition, it 
is of course recognized that determination as to when and in what amount leave 
will be granted is a matter for administrative action. In actual practice, aside 
from scheduling leave to coincide with work loads, the policies of the Department 
provide that leave will not be withheld. Likewise, with respect to the third con- 
dition, it is considered that a determination as to whether a new transportation 
agreement is to be executed is a matter of administrative discretion. To view it 
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otherwise would place employees in the position of being able to obligate the 
Department without its consent. 
hese factors do not present any particular problems in foreign areas where 
there is no local labor supply and it is clear in all but a few instances that the em- 
payee has every intention of considering the continental United States as his home. 
ikewise, while problems are more prevalent they are not particularly serious in 
Alaska and other territories and possessions where labor is in short supply or where 
for climatic or cost of living reasons, people generally either do not plan to remain 
for extended periods or find it desirable to return periodically. 

Hawaii, however, because of its climate, general living conditions and labor 
supply presents an entirely different picture from other areas. It is possible to 
recruit locally all types of personnel other than those which are generally in short 
supply throughout the United States. Where recruitment can not be conducted 
on a local basis, and is conducted within continental United States, the persons so 
recruited usually become so thoroughly identified with the local environment that 
it is difficult to identify them as really being residents of a particular State. In 
many respects, this situation is analagous to the movement of an employee within 
the United States. 

It was in recognition of this situation that the Command adopted, and has 
followed since 1948, a policy which, in substance, provided that employees would 
not be returned to the States for leave purposes if a qualified replacement was 
available locally. This was an attempt to equate reemployment leave travel with 
the situations under which stateside recruitment was necessary. It also recog- 
nized that, in most cases, it was impossible to determine whether the employee 
was in fact temporarily away from a stateside residence or had become a resident 
of Hawaii. In view of the circumstances, this Office considers the policy to be 
sound and one which should be continued. 


The application of the policy to a specific case is clarified by the 
following excerpt from Headquarters, U. S. Army Hawaii/25th 
Infantry Division, in the case of Martia R. Addington: 


* * * This point was not a factor in the command disapproval of Mr. Adding- 
ton’s request for reemployment leave travel in July 1955; the sole factor upon 
which that request was disapproved was that the position, if vacant, could have 
been filled locally, either directly or indirectly, without requiring a replacement 
recruited from the Continental U.S. It is also for noting that Mr. Addington is 
in the CONUS at the present time on reemployment leave, traveling at Govern- 
ment expense under orders issued by this command, for which he made application 
in September 1957. His application was examined under the same criteria 
applied to his earlier request in July 1955; the local labor market situation has 
changed in the intervening years to the extent that Mr. Addington’s position, 
if vacant, would require recruitment from the Continental U. S., either directly 
or indirectly. His most recent application was, therefore, approved on the basis 
that a qualified local replacement was not available. 


The authority for the payment of the round-trip travel of employees 
and their immediate families from posts of duty outside the continental 
United States to the place of actual residence in the United States for 
the purpose of taking home leave is contained in Public Law 737, 
approved August 31, 1954, 68 Stat. 1008, 5 U.S. C. 73b-3. That act 
provides, in pertinent part, as follows: 


* * * Provided further, That expenses of round trip travel of employee and 
transportation of immediate family but excluding household effects, from their 
posts of duty outside the continental United States to the places of actual 
residence at time of appointment or transfer to such overseas posts of duty, 
shall be allowed in the case of persons who have satisfactorily completed an agreed 
period of service overseas and are returning to their actual place of residence for 
the purpose of taking leave prior to serving another tour of duty at the same 
or some other overseas post, under a new written agreement entered into before 
departing from the overseas post * * * 


468020 O-58—56 
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Also, the pertinent provisions of the regulations issued by the Bureau 
of the Budget on May 2, 1955, effective August 31, 1954, implementing 
the law, provide that— 


(a) Eligibility. To be eligible for travel and transportation expenses as authorized 
in (b) below, an employee prior to departure from his post outside the continental 
United States—(1) must have satisfactorily completed an agreed-upon period 
of service * * * and (2) must have entered into a new written agreement for 
another period of service at the same or some other post of duty outside the 
continental United States. The period of service under such new agreement 
shall begin upon the date of his return to or arrival at such post of duty after 
leave has been taken. 


The length of time an employee has spent overseas at his post of 
duty would not, in itself, be a determination of the actual residence 
of the employee. The statute provides for the return of employees 
from their posts of duty outside the continental United States to the 
places of acutal residence at time of appointment or transfer. The 
phrase ‘‘place of actual residence at time of appointment or transfer’ 
is not defined in Public Law 737 and neither is it defined in the regula- 
tions of the Bureau of the Budget implementing that law. The place 
constituting the “actual residence” must be determined upon the facts 
and circumstances in each individual case. The responsibility of that 
determination primarily is an administrative one, but in doubtful 
cases we will make such determination provided the complete facts 
are before us. See 35 Comp. Gen. 101. 

Regarding the matter of granting leave our Office has consistently 
held that the determination as to when and in what amount leave will 
be granted is a matter for administrative determination. 

The purpose of Public Law 737 is to permit civilian Government 
employees who have satisfactorily completed an agreed period of 
service overseas, and their immediate family, excluding household 
effects, to return to their residence ia the United States, including its 
territories and possessions, prior to their serving another tour of duty 
at the same or some other post, at Government expense for the 
purpose of taking leave. The legislative history of the act clearly 
shows that an employee hired in the United States for duty in its 
territories and possessions is entitled to the home leave travel benefits 
to the same extent as employees hired for duty in other areas outside 
the United States. Testimony was given that one of the undesirable 
conditions existing by the absence of a statutory provision authorizing 
the return of employees to the United States from Hawaii for leave 
without separation was the uncertainty of rehire because of a local 
applicant being available at time of the return. See page 9 of the 
Hearings, House of Representatives, on H. R. 179, 83rd Congress. 
The local command policy here under consideration would seem to 
perpetuate rather than to alleviate the condition complained of. 

In view of the provisions of Public Law 737, and its legislative 
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history regarding home leave, we conclude that the command policy 
which purports to deny otherwise proper rights, as to home leave, by 
retaining the employee on its rolls at an overseas installation, granting 
him leave, and refusing to let him enter into another employment 
agreement solely because the position, if vacant, could have been 
filled locally at time of the leave may not be given effect so as to 
defeat the right to home leave. To hold otherwise would be, we 
believe, tantamount to authorizing a circumvention of the statute. 
The submission is answered accordingly. 


[B-136508] 


Bids—Mistakes—Correction—Low Bid Displacement— 
Waiver of Claim 


To permit a low bidder to forego part of its claim of error in order to remain the 
low bidder would be giving the bidder a chance to second-guess his competitors 
after bid opening, and, therefore, a bidder who alleges an error but does not seek 
corrective action because of displacement as the low bidder may not have his bid 
considered for award. 


To W. E. Corbin, Department of the Interior, June 25, 1958: 


Reference is made to your letter dated June 19, 1958, with en- 
closures, requesting, as head of a procuring activity, a decision whether 
the bid of Welbilt Construction, Inc., Newton, Massachusetts, sub- 
mitted in response to invitation No. CF5-20 may be corrected because 
of an error alleged prior to award. 

The bidder alleges that in totaling its worksheets in the haste of 
preparing its bid just prior to bid opening it made an error in addition 
in the amount of $10,000. With its statement explaining how the 
error occurred, the bidder furnished photostatic copies of its work- 
sheets, which are sworn to be true copies of the original worksheets. 
These show that the bidder made an error in addition as alleged. 
However, the bidder has admitted also that in analyzing its bid after 
bid opening it discovered other errors aggregating $5,800 in that it 
neglected to provide prices for several items. Although the bidder 
does not seek correction for the latter items, on the basis of the bidder’s 
own statement, if its bid had been as intended, 7%. e., included the 
amounts of $10,000 and $5,800, it would have been other than low 
bidder. Cleariy a bidder may not be permitted to remain low bidder 
by foregoing part of its claim of error. In 34 Comp. Gen. 82, 84, we 
said, ‘Conditions or reservations which give a bidder a chance to 
second-guess his competitors after bid-opening must be regarded as 
fatal to the bid.” 

Accordingly, the subject bid may not be corrected but should be 
disregarded in making an award. 
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(B-113717] 


Military Personnel—Record Correction—Release of 
Government From Additional Claims—Date of Release 
From Active Duty v. Subsequent Date 


An officer in the Army of the United States whose'military record was corrected 
to show that his release from active duty was due to physical disability and that 
he was entitled to disability retired pay from a date fixed subsequent to the date 
of release from active duty should not be barred by the release provisions of 5 
U. S. C. 191a (c) from receiving disability retired pay from the date of release 
from active duty to the earliest date for which he received retired pay upon a 
subsequent interpretation that the date for commencement of retired pay could 
not be fixed at a date other than the date of release from active duty. 

To Lieutenant Colonel N. P. Hanna, Department of the Army, 


June 26, 1958: 


Your letter of April 10, 1958 (forwarded under D. O. No. 339, 
allocated by the Military Pay and Allowance Committee, Department 
of Defense), requests a decision whether, in the circumstances pre- 
sented, you are authorized to make payment on an enclosed voucher 
in favor of Lieutenant Colonel Frank O. Alley, Jr., AUS, retired, for 
$7,872.14 covering additional retired pay for the period January 1, 
1950, to March 31, 1958. 

It appears that Colonel Alley was released from active duty on 
July 16, 1944, not by reason of physical disability. You say that on 
March 31, 1950, he was certified to the Administrator of Veterans 
Affairs as eligible for retirement pay effective January 1, 1950, pur- 
suant to section 415 of the Career Compensation Act of 1949, 63 Stat. 
825, 37 U. S. C. 285, and section 5 of the act of April 3, 1939, as 
amended, 10 U. S. C. 456. Presumably this certification was based 
upon a determination made by a physical evaluation board on or 
about January 1, 1950, that Colonel Alley was physically disabled at 
the time of his release from active duty. Since he was employed by 
the Veterans Administration in a civilian capacity for the period 
January 1, 1950, to June 23, 1950, payment of his retired pay at first 
was withheld for that period in accordance with the provisions of 
section 212 of the Economy Act of June 30, 1932, as amended, 5 
U.S. C. 59a. However, it appears that after the date of our decision 
of June 11, 1957, B-123382, 36 Comp. Gen. 808, extending the rule 
exempting certain reservists from the double compensation provisions 
of section 212, a supplemental payment of retired pay was sent to him 
for that period. 

In accordance with Executive Order No. 10122, the Veterans 
Administration forwarded Colonel Alley’s account to the Army for 
payment of retirement pay effective July 1, 1950; and since his civilian 
employment was terminated June 23, 1950, he apparently was paid 
retirement pay by the Army beginning June 24, 1950. The payments 
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of retirement pay were stopped effective July 31, 1951, on the basis of 
our decision of April 25, 1951, 30 Comp. Gen. 409, holding that 
members of the Army of the United States who were released from 
active duty, without pay and not by reason of physical disability, 
prior to the date of approval of the Career Compensation Act of 1949 
and who, subsequent to that date upon appearing before a physical 
evaluation board in a civilian status were found to be physically 
disabled from time of release from active duty, were not entitled to 
retirement pay under the Career Compensation Act of 1949 nor under 
laws which were in effect prior to the approval of that act. The 
original retired pay payments which were made to Colonel Alley for 
the period June 24, 1950, to July 31, 1951, were computed on the rate 
of basic pay authorized for an officer of his grade with over 30 years of 
service. This service appears to have included credit for inactive 
duty subsequent to his release from active duty on July 16, 1944, in 
accordance with 31 Comp. Gen. 78. While the record does not so 
show, we assume these retired pay payments have been refunded by 
Colonel Alley. 

As a result of a review by the Army Board for Correction of Military 
Records, Colonel Alley’s records were corrected on March 11, 1953, 
to show that he became permanently incapacitated for active service 
on July 16, 1944, because of a disability which was an incident of the 
service incurred in line of duty, that he was relieved from active 
duty by reason of physical disability on July 16, 1944, and that he was 
certified as eligible for retirement pay benefits from January 1, 1950, 
under the act of April 3, 1939. You indicate that he accepted pay- 
ment of retired pay under section 207 of the Legislative Reorganization 
Act of 1946 as amended by the act of October 25, 1951, 5 U.S. C. 191a, 
for the period January 1, 1950, to August 31, 1953, based on a longevity 
credit of over 24 years for basic pay purposes and that he has been 
paid at the appropriate rate on the same longevity basis since the 
latter date, less compensation payments made by the Veterans Admin- 
istration. This longevity credit of over 24 years apparently does not 
include any inactive service credit after July 16, 1944. 

Colonel Alley contends that if he is entitled to retired pay only 
from January 1, 1950, he is entitled to credit of inactive service 
after July 16, 1944, for longevity purposes, and that if he is not 
entitled to any service credit for longevity purposes after July 16, 
1944, he should be paid retired pay retroactive to that date. 

The submitted voucher proposes payment on the basis that Colonel 
Alley is entitled to credit of inactive service after July 16, 1944, for 
longevity purposes. You say no decision is desired on Colonel Alley’s 
alternate claim that he is entitled to retired pay retroactively to 
July 16, 1944, citing in that connection 34 Comp. Gen. 188, holding 
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that the acceptance of a settlement under section 207 of the Legis- 
lative Reorganization Act, as amended, by a former Army officer 
whose military record had been corrected to show entitlement to 
disability retirement pay constituted a complete release of any claim 
on account of such correction and that the officer thereafter was 
precluded from recovering further retroactive payment for any prior 
period. The case considered in 34 Comp. Gen. 188 also was considered 
by the Court of Claims and the court held that the section 207 release 
in that case was not a bar to the recovery of further retroactive 
retired pay payments. Hiett v. United States, 131 C. Cls. 585. The 
court’s decision appears to have been predicated upon the view that 
the claimant was actively prosecuting two separate claims and that 
it was not contemplated by section 207 that a release of further de- 
mands under one of the claims would operate to bar recovery under 
the other claim. In our decision of June 3, 1958, B-135848, 37 Comp. 
Gen. 811, we amplified the principle of 34 Comp. Gen. 188 by holding 
that, in a case where the amount tendered and accepted constituted 
the full amount which then could be offered under current and 
authoritative interpretations of the applicable provisions of law, the 
acceptance of the tendered settlement would not bar further con- 
sideration of the matter if it later is authoritatively determined that 
the interpretations applicable on the date of settlement should be 
changed. 

In decision of July 1, 1953, 33 Comp. Gen. 1, we held that a former 
Army officer whose record had been corrected so as to bring him 
within the terms of the act of April 3, 1939, was entitled to retire- 
ment pay retroactive to the date of his release from active duty. 
See, also, 32 Comp. Gen. 372, and compare 36 Comp. Gen. 210; 36 
Comp. Gen. 516. The Army authorities, however, were of the opinion 
that, under the provisions of section 207, the Secretary of the Army 
had discretionary power to make determinations of the specific 
amount to be paid as a result of the correction of a military record 
and could fix an effective date for the commencement of retired pay 
payments later than the date of release from active duty and thereby 
limit or reduce the amounts payable pursuant to law. It was not 
until our decision of July 7, 1954, 34 Comp. Gen. 7, almost a year 
after the settlement was made to Colonel Alley, that the matter was 
finally resolved contrary to the views of the Army authorities. Thus 
at the time the section 207 settlement was made to Colonel Alley it 
constituted the full amount which the Army believed could be offered 
to him under its interpretation of the section 207 provisions and it 
was not until after the settlement had been accepted that the Army’s 
views were changed. Had this final authoritative interpretation 
been made prior to the settlement in favor of Colonel Alley there 
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seems little reason to doubt that the settlement would have been 
made retroactive to the date of his release from active duty. We 
do not believe that the failure to resolve this difference of opinion 
as to the proper application of section 207 until after the settlement 
in Colonel Alley’s case should operate to prejudice his rights in the 
matter. Hence, we conclude that this case comes within the changed 
interpretation principle of the decision of June 3, 1958. Also, it is 
our view that Colonel Alley’s acceptance of the supplemental pay- 
ment check apparently sent to him on the basis of our decision of 
June 11, 1957, 36 Comp. Gen. 808, should not be considered as an 
acceptance of a “settlement made pursuant to subsection (b)” of 
section 207, such supplemental settlement having been based primarily 
on the decision of June 11, 1957, and having extended to Colonel 
Alley equal consideration to that accorded other retired officers en- 
titled to dual compensation under that decision. 

Accordingly, it appears that Colonel Alley is entitled to payment 
of retroactive retired pay from the date of his release from active 
duty to the earliest date for which he has received retired pay, assum- 
ing that such payment would be correct in other respects. He, there- 
fore, is not entitled to any longevity credit for any service after 
the date of his release from active duty. The voucher enclosed with 
your letter will be retained in this Office. 


[B-136411] 


Contracts—Negotiation—Award on a Revised Pro- 
posal—Lowest Proposal on Initial Negotiation 


The rejection of the lowest proposal received in the initial round of a negotiated 
procurement conducted pursuant to 10 U. S. C. 2304 (a) (16) because of the 
receipt of a lower proposal received from a late offeror and an award to another 
concern on the basis of the lowest proposal received on a resolicitation after 
receipt of revised proposals from all participating sources do not provide any 
basis for objection to the procurement procedure, where negotiations are con- 
ducted to the best advantage to the Government, award is made to the supplier 
making the best final proposal and there is no evidence of any violation of the 
Armed Services Procurement Regulation. 


To Hoffman Electronics Corporation, June 26, 1958: 


Reference is made to your telegram of June 10, 1958, and letter 
dated June 12, 1958, protesting any award of a contract other than 
to your company for the manufacture and delivery of radio sets and 
related equipment described in Army Signal Supply Agency, Phila- 
delphia, Pennsylvania, Request for Proposals No. SC-36-039-58- 
10658-A1, as amended. 

The facts of the case are briefly set forth in a report dated June 20, 
1958, from the Department of the Army, as follows: Your company 
submitted the lowest proposal in the initial round of negotiations but, 
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prior to any award to your firm, a revised and lower proposal was 
received from the Stewart-Warner Corporation. As the result of 
affording all of the participating sources of supply an equal opportunity 
to submit revised proposals, the revised proposal of the Lewyt Manu- 
facturing Company was low and that company is being considered 
for award under proposed contract No. DA-36-039-SC-76351, in the 
total amount of $7,514,526.60. 

Paragraph 3-107 of the Armed Services Procurement Regulation 
authorizes resolicitation of proposals where, prior to award to a 
proposed contractor, a lower revised proposal is received from another 
qualified firm. 

It is contended in your letter of June 12, 1958, that the consideration 
of a revised or amended proposal in this instance represents an abuse 
under paragraph 3-107.2 of the Armed Services Procurement Regula- 
tion and “‘is most conducive of auction techniques and other undesir- 
able procurement practices.” However, subparagraph (a) of section 
3-107.2 states that ‘It is important and desirable that the Government 
not be precluded in specific situations from gaining the benefit of 
advantageous late proposals,” and establishes a procedure to be 
followed with a view toward the prevention of any abuses when such 
late proposals have been submitted. 

The contracting officer followed the established procedure in 
obtaining advice from higher authority as to whether it would be in 
the best interest of the Government to consider the late proposal of 
the Stewart-Warner Company, and then resoliciting proposals from 
all firms determined to be capable of meeting the particular require- 
ments of the Government. There is no evidence of any violation of 
the provisions of section 3-805 of the Armed Services Procurement 
Regulation to the effect that auction techniques should be avoided 
and that, in order to prevent any such abuses of the negotiation 
processes, ‘“‘No indication shall be made to any offeror of a price which 
must be met to obtain further consideration.” 

An administrative decision had been made to conduct the procure- 
ment as a negotiation under authority of section 2304 (a) (16), Title 10, 
United States Code, and section 2302, Title 10, United States Code, 
defines the term “negotiation” as meaning to ‘‘make without formal 
advertising.” In such procurement the rules of formally advertised 
competitive bidding are not for application and it is our view that it 
is the duty of contracting officials to conduct the negotiation to the 
best advantage of the Government and to place the contract with the 
supplier making the best final proposal. Thus, the fact that your 
company may have submitted the lowest responsive bid under the 
original request for proposals is not determinative on the question as 
to the legality of any contract awarded to another concern on the 
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basis of negotiations conducted after receipt of the revised proposals 
from the various concerns interested in obtaining the award. 

Accordingly, we would not be justified in taking any exception to 
the procedure followed in this case or to the proposed award of the 
contract to the Lewyt Manufacturing Company. 


[B-135709] 


Housing Loans—Government-Insured—Default—Va- 
lidity of Note 

The denial of a claim against the estate of a borrower for unpaid balance of a loan 
evidenced by a note which had been purchased by a bank and reported for in- 
surance under Title I of the National Housing Act does not affect the validity 
and enforceability of the note and, the fact that the note became invalid by reason 
of the lapse of time allowed to appeal the claim denial, with which the bank was 
proceeding according to regulations, does not make the note ineligible for insur- 
ance, and reimbursement of the loss sustained by the bank may be made without 
the necessity of waiving the requirement of 24 CFR 201.2 (a) that the note be valid 
and enforceable against the borrowers. 


To Lester H. Thompson, Federal Housing Administration, June 
27, 1958: 


Your letter of March 31, 1958, MC: JRB, requests our decision as 
to whether you are authorized to certify the Voucher and Schedule of 
Payments form attached thereto, identified as Bureau Schedule No. 
MC 0373 payable to the National Commercial Bank and Trust Com- 
pany of Albany, 60 State Street, Albany, New York, in the amount of 
$169.29. The voucher covers a claim for reimbursement of the loss 
sustained by the bank on account of default in payment of a note 
signed by Mrs. Henry Harwood as borrower and her son, Willis G. 
Abbott, as co-maker, which the insured bank purchased from the 
Electra Protection Co., Inc., and reported for insurance under its 
contract with the Federal Housing Administration under Title I of 
the National Housing Act, 12 U.S. C. 1702. 

The record forwarded with your letter indicates that the borrower, 
Mrs. Harwood, had been assured by an agent of the Electra Protection 
Co., Inc., at or about the time of signing the note, that the loan from 
the bank would be covered by life insurance so that in the event of her 
death prior to payment of the loan in full, both her estate and the co- 
maker would be relieved of responsibility for the remaining install- 
ments. However, since she was over 65 years of age at the time of 
signing the note, the bank’s group policy did not cover her and the 
payment coupon book delivered to her by the bank in May 1954 
clearly so indicated. Thereupon, on June 23, 1954, Electra wrote to 
Mrs. Harwood advising her that her loan was not covered by life 
insurance and stating that Mr. Larry Longtin, their District Super- 
visor, “wishes to assume the responsibility of the proper and correct 
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balance of the loan should you die prior to the time the loan is due to 
be paid off.” 

Mrs. Harwood made the monthly payments regularly until her 
death on October 2, 1956. Not being aware of her death, the bank 
mailed Mrs. Harwood a past-due notice on November 2, 1956. In 
response thereto, Emma Stannard, administratrix of Mrs. Harwood’s 
estate, advised the bank by letter dated November 5, 1956, that Mrs. 
Harwood had died; that Mr. Longtin should pay the balance of the 
note; and that further correspondence in the matter should be ad- 
dressed to the attorney for the estate. This was the first information 
the bank had received of the facts set out in the preceding paragraph. 
Thereupon, the bank’s attorneys wrote to the attorney for the estate 
on December 28, 1956, to Electra on January 7, 1957, and to Mr. 
Longtin on January 23, 1957, in connection with the matter. Mrs. 
Stannard responded on January 8, 1957, to the bank’s letter to the 
attorney for the estate advising that he had died and that as far as she 
was concerned, the estate owed absolutely nothing to the bank. By 
letter of January 23, 1957, the bank’s attorneys advised Mrs. Stannard 
that the estate was liable to the bank for the balance due on the note, 
the agreement with Mr. Longtin being collateral and between him and 
Mrs. Harwood and not the bank. Mrs. Stannard replied on January 
24, 1957, that in her opinion the estate owed the bank nothing; that 
Mr. Longtin was liable; and that in any event the bank’s claim against 
the estate must be presented to the Commissioners for the estate and 
not to her. Also, on January 24 the bank’s attorneys wrote to Mr. 
Abbott, the co-maker, explaining his liability. No reply appears to 
have been received from Mr. Abbott. The attorney for Mr. Longtin 
in a letter to the bank’s attorneys dated January 25, 1957, denied Mr. 
Longtin’s liability. 

By letters of January 25 and February 1, 1957, the bank’s attorneys 
presented the claim to the Commissioners of the estate (appointed in 
conformity with the laws of the State of Vermont). On May 9, 1957, 
the Commissioners for the estate wrote to the bank as follows: ‘Please 
take notice that your claim against the Estate of Lavinia Harwood, 
Deceased, in the amount of $169.62 has been disallowed in its en- 
tirety.” The bank’s attorneys on May 22, 1957, requested the 
Commissioners to reconsider the claim and advised that if it was not 
paid by June 3, 1957, the claim would be assigned to the Federal 
Housing Administration. No reply was received to this request and 
the bank presented the claim to the Federal Housing Administration 
on June 4, 1957. Under date of July 8, 1957, the Federal Housing 
Administration advised the bank that the disallowance of their claim 
against the estate by the Commissioners raised a question as to the 
validity and enforceability of the note, which could be resolved only 
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by obtaining a judgment by suit against the estate of the borrower 
and the co-maker. The bank thereupon contacted the Probate Court 
in Manchester, Vermont, and found that the time to appeal the 
decision of the Vermont Commissioners had expired in the interim. 
After considerable correspondence between the bank and the Federal 
Housing Administration, the Federal Housing Administration, acting 
through the Compliance Committee, determined that the bank had 
substantially complied with the regulations in good faith, waived the 
requirement that the note be valid and enforceable against the 
borrower, and authorized payment of the claim. The matter was 
submitted to us for a decision as to whether the Federal Housing 
Commissioner, under the authority granted him by 12 U. S. C. 
1703 (e) may waive the requirement of 24 CFR 201.2 (a) that the note 
must be valid and enforceable against the borrower or borrowers. 

The Title I Regulation here involved, 24 CFR 201.2 (a), which 
was promulgated by the Federal Housing Commissioner under the 
authority granted by 12 U.S. C. 1703 (g), provides in pertinent part, 
as follows: 


The note shall bear the genuine signature of the borrower as maker, shall be 
valid and enforceable against the borrower or borrowers as defined in § 201.1 (i) 
and shall be complete and regular on its face. * * * 


In section 201.1 (i) a borrower is defined as “one who applies for and 
receives a loan” and who has an interest in the property as set out in 


the regulation. 

The record indicates that the note was valid and enforceable 
against the borrower at the time it was purchased by the bank and 
reported for insurance. No question has been raised as to the au- 
thenticity of the borrower’s signature and the note is complete and 
regular on its face. There is nothing in the record to indicate the 
existence of any real defense against the note. The only question 
which can be raised against the note is the so-called promise made 
by Mr. Longtin to Mrs. Harwood. However, this promise, even if 
binding, is merely personal between Mr. Longtin and Mrs. Harwood 
and has no effect upon the validity of the note or the liability of Mrs. 
Harwood or her estate to the bank. That Mrs. Harwood considered 
the note a valid and enforceable obligation is evidenced by the fact 
that she made all payments thereon to the date of her death without 
question. 

Thus, the note was valid and enforceable against the borrower 
at the time it was purchased by the bank and remained so until the 
denial of the bank’s claim against the estate by the Vermont Com- 
missioners became final by reason of the lapsing of the time for an 
appeal. It should be noted that the Commissioners for the estate 
did not declare the note invalid or unenforceable but merely refused 
to recognize the claim against the estate. While the Commissioners 
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gave no reason for their refusal, a letter dated November 13, 1957, 
from the bank’s attorneys to the Federal Housing Administration 
indicates that upon being requested by telephone to furnish the 
grounds for such refusal one of the two Commissioners ‘‘made some 
reference to the letter of guaranty signed by Mr. Larry Longtin, but 
could give no further explanation or reason for their decision.” Since 
Mr. Longtin’s guaranty, as indicated above, had no effect on Mrs. 
Harwood’s liability to the bank, it is reasonable to assume that the 
Commissioner’s decision would have been reversed by the Probate 
Court if an appeal had been timely filed. Hence, the note was and 
is valid and at least technically enforceable, but has become unen- 
forceable in fact solely by reason of the lapse of time allowed by Ver- 
mont law to appeal the clearly erroneous decision of the Commis- 
sioners. 

Furthermore, it does not appear that fault can be imputed to the 
bank for failure to appeal in time. The record shows that the bank 
made diligent efforts to collect from the administratrix, the co-maker, 
Mr. Longtin, and the Commissioners of the estate, as required by 
24 CFR 201.5 (g). While the bank did not institute suit against 
any of these parties, it is not required by the regulations to do so. 
24 CFR 201.11 (b) provides that “Claim may be made after default 
provided demand has been made upon the debtor for the full unpaid 
balance of the note.” Clearly, the bank had complied with this 
regulation when it filed its claim with the Federal Housing Adminis- 
tration on June 4, 1957. Since the bank was not required by the 
regulations to pursue the matter further, the fact that the time for 
appeal had expired when the Federal Housing Administration in- 
dicated by its letter of July 8, 1957, that the matter should be brought 
to judgment cannot be attributed to fault by the bank. The Federal 
Housing Administration suggested that the matter be brought to 
judgment solely because it believed the denial of the claim against 
the estate by the Commissioners raised a question as to the validity 
and enforceability of the note. 

Since the note in this instance was valid and enforceable when it 
was purchased by the bank and reported for insurance, and became 
unenforceable in fact, without being legally ruled invalid and un- 
enforceable, solely because of the passage of time while the bank was 
proceeding diligently in accordance with the regulations, it would 
appear proper in this case to hold that the note is eligible for insurance. 
Therefore, there is no necessity for the Federal Housing Commissioner 
to exercise his waiver authority under 12 U. S. C. 1703 (e). Cf. 
B-127167, December 5, 1957. 
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The Voucher and Schedule of Payments Form, which is returned 
herewith together with your claim file, may be certified for payment, 
if otherwise correct. 

[B-136383] 


Appropriations—Availability—After Expiration of Pe- 
riod of Availability—Contract Amendments 


Amendments to be made, after the period for obligation of Federal airport 
sere has expired, to grant agreements to increase the amount of the 

ederal obligation by not to exceed 10 percent as provided by the act of July 25, 
1949, 49 U. 8. C. 1111, which was not a self-executing act nor an act which ob- 
ligated the Government to increase the amount of all Federal obligations, have 
the effect of creating an additional obligation to the one originally incurred and 
under rules of appropriation construction such amendments may only be made 
during the period for which the appropriation is available for obligation; therefore, 
unobligated balances in appropriations which expired on June 30, 1958, may not 
be used to increase the maximum amounts established in grant agreements by 
amendments made after that date. 


To the Secretary of Commerce, June 27, 1958: 


Your letter of June 3, 1958, with enclosures, requests our decision 
as to whether funds appropriated for the Federal Airport Act, 60 Stat. 
177, as amended, 49 U.S. C. 1101-1119—and established in the account 
“137/81356 Grants-in-Aid for Airports, Civil Aeronautics Adminis- 
tration, 1947-1958”—that are unobligated as of June 30, 1958, 
together with funds which are obligated on June 30, 1958 but sub- 
sequently are released from obligation, may be utilized to increase the 
maximum dollar amounts set out in grant agreements entered into 
prior to June 30, 1958, by amendments after that date in an amount 
not to exceed ten percent of the initial maximum dollar obligation. 

The Federal Airport Act provides a program for Federal aid for 
public airport development by means of grants of Federal funds on a 
matching basis to certain qualified sponsors up to varying maximum 
percentages of the allowable project costs. Section 5 (b) of the act, 
49 U.S.C. 1104 (b), authorizes annual appropriations over a period of 
twelve years, beginning with the fiscal year ending June 30, 1947. 
The section provides that the appropriation for any such fiscal year 
shall not exceed $100 million and is to remain available until June 30, 
1958, unless sooner expended. Section 12 of the original act, 60 
Stat. 177, 49 U.S. C. 1111, relating to grant agreements between the 
United States and sponsors of projects provides in material part: 


* * * Fach such offer shall state a definite amount as the maximum obligation 
of the United States payable from funds appropriated under authority of this Act, 
and shall stipulate the obligations to be assumed by the sponsor or sponsors of the 
project. If and when any such offer is accepted in writing by the sponsor or 
sponsors to which it is made, such offer and acceptance shall comprise a grant 
agreement constituting an obligation of the United States and of the sponsor or 
sponsors so accepting, and thereafter the amount stated in the accepted offer as 
the maximum obligation of the United States under such grant agreement shall 
not be increased. * * * 
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The act approved July 25, 1949, 63 Stat. 478, 49 U. S. C. 1111, 
amended the last above-quoted sentence of the provision by providing 
that the obligation of the United States under a grant agreement shall 
not be increased “by more than 10 per centum.”’ 

You state it has been the experience of the Civil Aeronautics Admin- 
istration in administering the program that in some cases the Federal 
share of the allowable project costs has been less than the maximum 
obligation expressed in the agreement, and that the funds thus released 
from the obligation have been available for other projects. In other 
cases, the Federal share of the allowable project cost exceeded the 
maximum obligation. You point out that in the latter situation the 
sponsor had to absorb all of such overrun until enactment of the cited 
act of June 25, 1949, wherein the Administration was given authority 
to increase the maximum obligation of the United States in an amount 
not in excess of 10 percent. 

You further state that while it is not possible at this time to cite a 
specific example of a grant agreement where there will be after June 30, 
1958, either an underrun resulting in a surplus or an overrun resulting 
in a deficiency, experience indicates that there will be a number of 
examples of each type. In support of the proposed utilization of the 
unobligated appropriation balance after June 30, 1958, you refer to 
the statements contained in House Report No. 1006, 81st Congress, on 
S. 1280, which became the act of June 25, 1949, recognizing a margin 
of error in engineering cost estimates as the basis for permitting the 
maximum obligation of the United States under a grant agreement to 
be increased by not more than 10 per centum. Also, there is cited the 
case of United States v. Anderson, 194 U. S. 394, wherein there was 
applied the doctrine of “relation back” and suggesting it can therefrom 
be argued that an amendment to a grant agreement executed after 
June 30, 1958, increasing the maximum obligation of the United States 
by not more than 10 percent, dates back to the date of execution of the 
original agreement and, therefore, funds are not in fact obligated after 
June 30, 1958. 

Section 1 of the act of July 6, 1949, 63 Stat. 407, 31 U. S. C. 712a, 
provides: 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any fiscal 
year shall only be applied to the payment of expenses properly incurred during 
that year, or to the fulfillment of contracts properly made within that year. 
and section 1311 of the Supplemental Appropriation Act, 1955, 68 
Stat. 830, 31 U. S. C., Supp. V, 200, provides, in pertinent part, as 
follows: 


Sec 1311. (a) After the date of enactment hereof no amount shall be recorded 
as an obligation of the Government of the United States unless it is supported by 
documentary evidence of— 
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(1) A binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by law, 
—— before the expiration of the period of availability for obligation of the 

a or fund concerned for specific goods to be delivered, real property 
e _oe or leased, or work or services to be performed; or 
* » * * * * 


(5) a grant or subsidy payable (i) from appropriations made for payment of or 
contributions toward, sums required to be paid in specific amounts fixed by law 
or in accord with formulae prescribed by law, or (ii) — to agreement 
authorized by, or eos een in accord with —_ aut —_ by, law; » 

* * 


(8) any other cea liability of the United States against an einai or 
fund legally available therefor. 

The appropriation here involved is a multiple year appropriation 
available for incurring obligations for a definite period in excess of 
one year. The appropriation is by its terms made available until 
June 30, 1958, unless sooner expended, and the general rule is that the 
availability period relates to the authority to obligate the appropri- 
ation. See 16 Comp. Gen. 205, 18 id. 969; 23 id. 862. Thus, the 
expiration availability date for obligating the appropriation is June 30, 
1958. 

It has been held that an appropriation is obligated when a definite 
commitment is made or a legal liability incurred to pay funds from 
such appropriation. 18 Comp. Gen. 363. Moreover, under the pro- 
visions of 31 U. S. C. 712a, quoted above, in order to justify charging 
an appropriation after its period of availability for obligating purposes 
has expired, it is requisite that some action creating a definite liability 
against the appropriation must have been taken while it was available 
for the incurring of obligations. See 27 Comp. Gen. 711, 714. 

Under the terms of the basic act, the execution of a grant agreement 
gave rise to a definite and maximum obligation of the United States for 
the payment of allowable project costs. The act of July 25, 1949, does 
not provide for increasing the amount of all Government obligations 
under such grant agreements by 10 percent and it created no legal 
liability against the Government therefor. It is not self-executing but 
merely permits the Civil Aeronautics Administration, where proper, to 
amend the grant agreement so as to increase the maximum Federal 
obligation by not more than 10 percent. Such amendment of a grant 
agreement has the effect of creating an additional obligation to the 
liability originally incurred for the payment of project costs and, 
measured by the foregoing rules, may be accomplished only during the 
period for which the appropriation is available for obligation. 

Regarding application of the doctrine of “relation back” to the 
situation here under consideration, the courts have held that when it 
is invoked, it must be based on some antecedent lawful right. The 
sponsors, having no legal right under the original grant agreement or 
otherwise to compel the execution of an amendment under the act of 
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July 25, 1949, to allow an increase in the maximum amounts payable 
under the grant agreement, an essential element of the doctrine is 
lacking and, therefore, it has no application here. See Windy v. North 
Star Farmers Mut. Ins. Co., 43 N. W. 2d 99, 102; Willett v. Jordan, 
85 P. (2d) 1025. 

In view of the foregoing, we conclude that the unobligated balance 
of funds in the appropriation ‘137/81356” on June 30, 1958, may not 
legally be used to increase the maximum dollar amounts set out in 
grant agreements by amendments executed after that date. 

The answer, set out above, to the general question renders un- 
necessary consideration of the subsidiary question posed by you. 


[B-136307] 


Bids—Evaluation—Tax Inclusion or Exclusion 


A bidder who, in response to an invitation requiring the contract price to include 
all applicable Federal taxes, submits a bid showing separately the basic price, the 
amount of the Federal excise, and the total price because of the doubt as to the 
5 renga A of the tax to the type of equipment to be furnished has submitted a 
definite, complete, responsive bid which may be evaluated on the basis of the 
basic price, exclusive of the Federal excise tax, which has been determined by the 
Internal Revenue Service to be inapplicable to the type of equipment offered. 


To the Secretary of the Air Force, June 30, 1958: 


Reference is made to letter from the Assistant Secretary of the Air 
Force dated June 10, 1958, requesting a decision concerning the bid 
of The Heil Co. submitted in response to Invitation for Bids No. 33- 
600-58-173, issued by Headquarters, Air Materiel Command, on 
March 25, 1958, for furnishing 5,000-gallon capacity aircraft refueler 
trucks. 

The invitation for bids contains Standard Form 32, “General 
Provisions (Supply Contract).” Clause 10 of these General Pro- 
visions, ‘‘Federal, State, and Local Taxes’’ as modified by Clause 40 (c) 
of the additional general provisions added by the Air Force, provides 
in part: 

10 (b) Federal Tazxes.—Except as may be otherwise provided in this contract, 


So contract price includes all applicable Federal taxes in effect on the contract 
ate. 


No other provision in the invitation relates to the manner in which 
Federal, State, or local taxes shall be taken into account by the bid- 
ders in their bids. 

Clause IT, page 5, of the Bid Schedule provides: 


(a) All bidders under this Invitation for Bids will be required to submit to the 
Government the descriptive literature listed below. Such literature shall be sub- 
mitted with the bids and shall conform in every respect with the requirements of 
the Invitation for Bids. Since descriptive literature is required for evaluating 
bids, nonconforming literature shall result in rejection of that bid. The descrip- 
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tive literature relative to design approaches, etc., which will be required for evalu- 
ation purposes is as follows: 

(1) Outline drawings of the overall equipment item and major components 
thereof showing size, arrangement of parts, weight, and any other physical features 
of a major nature. 

(2) Schematic diagrams for the overall equipment items showing controls, 
protective devices, valves, gauges, and other components, including identification 
of known commercial major components by nameplate or catalog rating thereof. 

(3) Explain compliance with the following significant requirements as set 
forth in the following paragraphs of Specification MIL-T-26192, particularly 
as to qualitative characteristics, operational suitability, and uiahitainabiliey: 
(1) Paragraphs 3.4 through 3.20.7. In no case will an award based on the 
foregoing data constitute a waiver of the requirements of the specification as to 
acceptance, inspection, testing, or any other provisions of the specification. 

(b) Failure of a bidder to have furnished descriptive literature will result in 
rejection of that bid. * * * 

The 13 bids which were received in response to the invitation 
were opened on May 8, 1958, as scheduled. On the basis of the num- 
ber of refueler trucks decided upon to be purchased and the other 
items, the lowest bidder is either Consolidated Diesel Electric Corpo- 
ration or The Heil Co., depending upon whether or not the Federal 
excise tax shown in Heil’s bid is considered in the evaluation. 

The bid of Consolidated Diesel Electric Corporation is not condi- 
tioned in any manner with respect to the prices quoted. The Heil 
Co.’s bid quotes prices which are broken down into a basic price, 
Federal excise tax on the truck chassis, Federal excise tax on the 
truck body and a total of the three items. For example, the quotation 
on item IIB, 200 to 300 refuelers, is set forth as follows: 

Unit Price 
$16, 555. 00 


832. 50 F. E. T. Chassis 
205. 22 F. E. T. Body 


$17, 592. 72 (B) 

A letter of transmittal from The Heil Co. which accompanied its 
bid explained this breakdown as follows: 

The Federal excise taxes are separately quoted due to the question of their 
applicability. 

The Heil bid was accompanied by the descriptive literature re- 
quired as set forth above. The descriptive literature shows that 
Heil contemplates using a chassis and engine manufactured by 
General Motors Corporation. A ‘Technical Proposal, Truck Chassis 
Only” apparently prepared by General Motors Corporation describes 
the chassis and related equipment offered. Also information furnished 
covers data on the tank and Pumping System. 

By telegram of May 16 and letter of May 19, 1958, The Heil Co. 
requested the Contracting Officer to disregard the Federal excise 
taxes set forth in its bid as the Internal Revenue Service had ruled 
that the tax was not applicable. It was explained that Heil had 
unsuccessfully attempted to secure a ruling on the applicability of 

468020 O-58—57 
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the Federal excise taxes prior to submitting its bid and was unable 
to do so, and that, while Heil realized that the Federal excise taxes 
involved were generally ruled to be inapplicable to vehicles not 
intended for highway use, since two chassis manufacturers had quoted 
prices on the truck chassis including that tax, Heil considered it 
necessary to secure a ruling on the applicability of the tax from the 
Internal Revenue Service before excluding the tax in view of the large 
amount involved. By letter of May 20, 1958, Heil forwarded a 
photostat of a telegram received by General Motors Corporation from 
the Chief, Federal Tax Branch, Internal Revenue Service, dated 
May 16, 1958, stating that “since maximum capacity of specially 
designed rear axle exceeds legal highway limits and since in other 
respects, as outlined by you, this chassis has been specially designed 
for off-highway use, we rule that such chassis is not taxable under Code 
Section 4061.” A copy of a teletype dated May 13, 1958, from General 
Motors Corporation to the Internal Revenue Service which is the 
basis for the ruling of May 16, 1958, was furnished this Office by 
General Motors Corporation. Said teletype sets forth features of 
the chassis which are in accordance with the ‘Technical Proposal’ 
for the chassis which was submitted with Heil’s bid. Subsequently, 
at our suggestion to Heil, General Motors Corporation obtained a 
letter dated June 16, 1958, from the Chief, Excise Tax Branch, 
Internal Revenue Service, confirming the telegraphic ruling of May 16. 
Said letter is, in part, as follows: 

Under the provisions of Rev. Rul. 57-440, I. R. B. 1958-8, page 6, the man- 
ufacturers excise tax imposed by Code section 4061 (a) (1) shall not apply to 
sales by the manufacturer of any article, regardless of width, which is designed or 


adapted by the manufacturer for purposes predominantly other than the trans- 
portation of persons or property on the highway even though incidental highway 
use may occur. 

Your chassis model FMW-559E is intended to be sold to the Heil Company, 
Milwaukee, Wisconsin, in connection with U. 8. Air Force Invitation for bid No. 
33-600-58-173. It has a rear tandem axle with a maximum capacity of 46,000 
pounds, whereas you state that the maximum legal limit in any State is 42,000 
pounds or less. Aiso, the frame is reinforced in a manner that is not necessary 
on a standard highway type chassis. There are also other design features not 
ordinarily incorporated in a highway type chassis. 

For the reasons stated above we rule that your chassis model FM W-559E 
is not taxable under Code section 4061 when sold by you. Our telegraphic ruling 
of May 16, 1958, is affirmed. This ruling applies only where the chassis manu- 
facturer builds the specially designed chassis for sale to the contract bidder. 

Where a contract bidder buys a standard highway type chassis from the 
chassis manufacturer and converts it into a specially designed chassis by making 
the modification himself, the manufacturers excise tax applies to the sale of 
the standard highway type chassis. In such a case the law does not provide for 
a credit or refund of the tax paid by the chassis manufacturer by reason of the 
operations performed by the contract bidder in making such conversion. 
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A memorandum dated June 3, 1958, by the Assistant to Staff Judge 
Advocate, concerning the applicability of the Federal excise tax 
involved, is as follows: 


The truck tank unit AF/S32R-2 is designed to military Specification (MIL-T- 
26192, 13 Nov 57) covering a 5,000 gallon capacity fuel serving tank truck. 
This consists of a 6x4 truck chassis modified to meet the requirements set forth 
in the specification. The vehicle is to be designed primarily for the purpose of 
servicing all types of USAF aircraft with acromatic or jet aircraft fuel. The 
fuel capacity of the truck is 5,000 gallons which Air Force engineering personnel 
state is a high capacity fuel supply for a vehicle of this type since tank trucks 
used over the highways are usually of the semi-trailer type when they have 
this capacity. As a result of the high fuel capacity and the loading of the wheels, 
the truck required a bogie (tandem) type rear wheel assembly. Heil’s proposal 
is for a Tinken Model SPHD. Government engineering personnel state that 
this is not the usual rear axle supplied with the GMC chassis proposed to be 
supplied by Heil. The drawing supplied by Heil shows a total truck weight 
loading on the rear wheels, including ‘‘pay load,” of 46,510 pounds. Per axle 
this exceeds 18,000 pounds which is more weight than is permissible on highways 
of 31 states who limit the axle weight to 18,000 pounds; and for the remaining 
17 states, it exceeds the 21,000/22,000 weight limits per axle, since each axle 
of the bogie assembly would bear the weight of 23,255 pounds. Since the truck 
chassis and the tank placed thereon are designed and adapted primarily for the 
special purpose of refueling aircraft on Government runways and are therefore 
not predominantly designed for transportation of persons or property on the 
highways and the design precludes such use under ordinary circumstances, it is 
readily determinable, in view of the rulings contained in Revenue Ruling 57-440 
(IRB 1957-40) and the revision IRB 1958-8 (24 Feb 58), that federal excise 
tax imposed by Section 4061, IRC 1954, is not applicable to this vehicle. 


In view of the method of production contemplated by Heil, as 
disclosed in the information submitted with Heil’s bid, and as set 
forth in the above-quoted memorandum, it appears clear that the 
chassis to be furnished to Heil by General Motors Corporation and 
the body involved are not of a “standard highway type” and, there- 
fore, they are not subject to the Federal excise tax on automobile 
chassis and bodies imposed by section 4061 of the Internal Revenue 
Code of 1954, 26 U. S. Code 4061. 

Consolidated Diesel Electric Corporation and Gary Steel Products 
protest the consideration of Heil’s bid on any basis other than the 
total amount, including the Federal excise tax. In support thereof, 
reference is made to the provision of the invitation to the effect 
that the bid prices must include all applicable Federal taxes in effect 
on the date set for the opening of the bids.. Also, reference is made 
to various decisions of this Office with respect to the evaluation of 
bids involving State and Federal taxes. 

The majority of the cases referred to involve, insofar as Federal 
taxes are concerned, situations existing under laws where it was up to 
the bidder to determine whether he would pay the tax or request a 
tax exemption certificate. Under the present law, however, the 
bidder has no option or control and the applicability of Federal taxes 
is not changed because the sale is to the United States. There can 
be no question that, if the Federal excise taxes here involved were in 
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fact applicable or of doubtful applicability, the tax would be required 
to be included in evaluating the bid. 20 Comp. Gen. 752. That 
decision, however, does not hold that a tax which is inapplicable must 
be included in evaluating the bid. The protestants also allege that 
to consider Heil’s bid without the tax would be unfair to other bidders 
and would permit Heil to change or make an election after the bids 
were opened. 

Apparently there was considerable confusion among the various 
bidders as to the applicability of the tax since four of the bidders 
quoted the tax separately. However, as stated in the Assistant 
Secretary’s letter, the bid submitted by Heil does not take issue with 
any of the terms or conditions of the invitation nor does it offer an 
alternate proposal to the invitation. The question which it presents 
is whether it should be evaluated as including or excluding the Federal 
excise tax separately quoted. The elements of the bid price attributa- 
ble to Federal excise taxes which might have been applicable are 
clearly set forth from the basic price and it appears clear from Heil’s 
letter transmitting its bid that it intended the bid price to exclude 
those amounts attributable to Federal excise taxes. if the tax was not 
applicable and to include them if applicable. The basis on which 
Heil instructed its bid to be computed is dependent only upon a 
determination whether the Federal excise tax in question is applicable. 
Since the information submitted by Heil with its bid disclosed the 
type of chassis and body which it proposed to furnish, the applicability 
of the tax is something over which Heil had no control whatsoever. 
A determination of the proper method of computing Heil’s bid does 
not require resort back to Heil for further explanation. The deter- 
mination can be made entirely on the basis of the bid as submitted. 

Heil’s bid as submitted clearly shows its bid price if the Federal 
excise taxes are not applicable and the bid otherwise is definite, 
complete and responsive. Under the circumstances it is not believed 
that to consider Heil’s bid as exclusive of the Federal excise taxes is 
prejudicial to other bidders. 

Accordingly, you are advised that since it appears clear from Heils’ 
bid as submitted that the Federal excise taxes on the chassis and body 
are not applicable, the bid of The Heil Co. may be evaluated on the 
basic price, exclusive of the taxes. 

The papers submitted with your letter are returned herewith. 
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JULY 1, 1957—JUNE 30, 1958 


ABSENCES: 
(See Leaves of Absence) 
ADMINISTRATIVE DETERMINA- 
TIONS: 
Conclusiveness: 


Page | ADVERTISING—Continued Page 
Necessity or nonnecessity— Continued 
tions are so altered as to make amount of 
change to be expected in bid prices con- 
jectural 


Extent of General Accounting Office au- 
thority—Government corporations. (See 
Corporations, Government) 

Small business—small business compe- 
tency certifications which are made con- 
clusive on procurement officers of Govt. 
by sec.'213 of Small Business Act of 1953, 
15 U. 8. C. 642, are final only with re- 
spect to capacity or credit of bidder and 
are not controlling where bidder is deter- 
mined not to be qualified for other 
reasons, such as lack of integrity; con- 
sistent record of default under prior 
contracts; not manufacturer or dealer; 
debarment under Walsh-Healey or 
Davis-Bacon Acts 


Sole source of supply—Govt.’s need for 
uniformity in procurement of item to be 
produced after model had been accepted 
and in procurement of additional quan- 
tities, which were advertised under sep- 
arate invitation, is not sufficient basis for 
determining that contractor who pro- 
duced acceptable model, which differed 
materially and improved on specifi- 
cations, is sole source of supply and for 
dispensing with requirement for read- 
vertising for additional quantities after 
design and performance requirements 
were definitely established 

Specification changes—neither award of 
contract made on basis of subsequently 


ADMINISTRATIVE ERRORS: 

Compensation. (See Compensation, admin- 
istrative error) 

Leave credit. (See Leaves of Absence, an- 
nual, excess leave adjustments, maximum 
accumulation vo. current leave, forfeiture 

due to administrative error) 
ADMINISTRATIVE EXPENSES: e 
Leasing of office space—inasmuch as rent for 


amended specifications nor modification 
of existing contract to incorporate 
amended specifications is in compliance 
with advertising statutes which require 
that same specifications be offered to all 
prospective bidders to permit full and 
free competition for Govt. business-.... 
AGRICULTURE DEPARTMENT: 
Soil bank: 


regional office space leased by Govt. cor- 
poration—wholly-owned or mixed-owner- 
ship—is an administrative expense, the 
solicitation for lease of space must be ad- 
vertised in accordance with require- 
ments of sec. 3709, R. S.,41 U. 8. C. 5... 


ADVERTISING: 


Necessity or nonnecessity: 

Corporations—inasmuch as rent for re- 
gional office space leased by Govt. cor- 
poration—wholly-owned or mixed- 
ownership—is an administrative ex- 
pense, the solicitation for lease of space 
must be advertised in accordance with 
requirements of sec. 3709, R. S8., 41 


Negotiation. (See Contracts, negotiation) 
No useful purpose to be served—exception 
to advertising statutes which permits 
awards in cases where no useful purpose 
would be served by advertising may not 
be resorted to where original specifica- 


Regulation waiver: 

Authority to waive administrative reg- 
ulations which were promulgated, 
pursuant to Soil Bank Act, must be 
based on specific statutory language 
which would permit exercise of ad- 
ministrative discretion to waive reg- 
ulations in individual cases and such 
authority may not be implied from 
general language of sec. 124 of act, 7 
U. S. C. 1812, which authorizes Secre- 
tary to prescribe regulations to carry 
out soil bank program 

Statute which authorizes administrative 
officer to prescribe regulations neces- 
sary to carry out program requires pro- 
mulgation of regulations of general 
application and does not imply au- 
thority for inclusion in regulations of 
waiver provision which would permit 
administrator in his discretion to dis- 
regard regulations in certain individual 
cases and to enforce them in others... 
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AIRCRAFT: 
Charter—ferry charges—in the determina- 


Page | ALIENS—Continued 
Employment—Continued 


tion of ferry mileage claims on charter air 
movements for the military agencies, the 
meaning of the terms “ferry mileage,” 
“ferry flight,” or “ferry,” used but not 
defined in an airline charter tariff, may be 
determined from definitions used in the 
tariffs of other air carriers operating charter 
I iiiniiiiennininimnnsanneiniiiannaitil 


ployment in competitive service unless 
person is citizen or owes allegiance to 
U. 8., does not make appointment void 
ab initio but voidable only so that em- 
ployee who is separated pursuant to such 
regulation when it is learned that no 
record could be found of naturalization of 
father as U. 8. citizen is entitled to com- 


ALASKA: 

Effect of territorial legislative action on 
Federal funds—fund ‘‘C’’—although Ter- 
ritory of Alaska in enactment of its mental 
health program legislation provided for 
payment of fees and expenses for judicial 
proceedings from schedule “C” fund, 
similar to 48 U. S. C. 47, which was re- 
pealed pursuant to sec. 301 of Alaska 
Mental Health Enabling Act of 1956, 48 
U. 8. C. 46-1, any action by Territory with 
respect to schedule “‘C” fund, which is 


pensation and lump-sum leave earned 
prior to separation...............- ee 

Military personnel travel. (See Travel Ex- 
penses, military personnel, release from 
active duty, aliens). 

Retired military member losing United 
States citizenship. (See Pay, retired, dis- 
ability, termination, foreign citizenship) 

ANNUAL LEAVE: 

(See Leaves of Absence, annual) 
APPOINTMENTS: 

Informal, irregular, etc.—voidable v. void— 


made up of receipts authorized by Con- 
gress to be used rather than to be deposited 
into Treasury and which is, therefore, to be 
regarded as appropriated funds, would be 
inconsistent with Article 1, Sec. 9, Clause 
7 of the Constitution, hence, schedule ‘“‘C” 
fund is not subject to expenditure by 
Territorial legislature 

Mental health program—cost responsibilit y— 
sec. 102 of Alaska Mental Health Enabling 
Act of 1956, which confers responsibility 
for care of committed mental patients on 
legislature of Alaska does not carry with it 
responsibility for prior commitment ex- 
penses nor authorize Territory to increase 
fees of commissioners, jurors and witnesses 
otherwise payable from schedule “C” 
funds, therefore, schedule “C” funds 
which were heretofore available for inci- 
dental expenses of court, including com- 
mitment proceedings, may continue to be 
used for expenses incident to insanity pro- 
ceedings 


ALIENS: 


Employment: 

Compensation prohibition—relief—Dept. 
of Army employee who was in fact 
citizen of England, although she believed 
that she had acquired U. 8. citizenship 
by reason of naturalization of father, and 
who received compensation during fiscal 
year 1942 contrary to prohibition in 
Military Appro. Act, 1942, against 
payment of salary to noncitizens, is 
found to have been paid by disbursing 
officer in good faith and without any 
lack of good faith on her part to justify 
invoking relief provisions of act of May 
2, 1942, and, therefore, no salary refund 
from employee is required 

Regulation vo. statutory prohibition—em- 
ployment of noncitizen by Dept. of 
Army contrary to Civil Service Reg. 
2.104, which precludes permanent em- 


employment of noncitizen by Dept. of 
Army contrary to Civil Service Reg. 2.104, 
which precludes permanent employment 
in competitive service unless person is 
citizen or owes allegiance to U. S., does not 
make appointment void ab initio but 
voidable only so that employee who is 
separated pursuant to such regulation 
when it is learned that no record could be 
found of naturalization of father as U. 8. 
citizen is entitled to compensation and 
lump-sum leave earned prior to separation. 


Military personnel: 


Termination: 

Acceptance of Regular Army commis- 
sion as first lieutenant by officer who 
is serving on active duty under com- 
mission as Captain, Army of the 
United States, without component, 
does not terminate existing com- 
mission and fact that officer’s military 
record and report of separation show 
him as being separated on date of ac- 
ceptance of Regular Army commission 
does not in itself alter or change his 
status insofar as existing commission 
in Army of U. S., without component 
is concerned and, accordingly, officer 
was not discharged or released for 
purpose of accepting appointment in 
Regular service for entitlement to 
mustering-out pay 

Placing of Air Force Reserve officer on 
temporary disability retired list under 
orders which advised officer that his 
appointment was terminated does not 
automatically terminate his appoint- 
ment and statement in orders which 
was not in accordance with any pro- 
vision of law is not regarded as ad- 
ministrative act terminating appoint- 
ment; therefore, member who con- 
tinued to be de jure member of 
Reserves while on temporary disa- 
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APPOINTMENTS—Continued 

Military personne !—Continued 
Termination—Continued 

bility retired list and who was em- 
ployed in civilian position is exempt 
from dual compensation restrictions 
in 5 U. 8. C. 59 (a) and may receive 
retired pay which had been withheld 
due to termination of Reserve status... 

APPROPRIATIONS: 

Adjustment—accountable officer relief— 
losses which are incurred by overseas 
disbursing officers performing disbursing 
functions for Dept. of State as well as for 
other agencies pursuant to authority 
delegated from Dept. of Treasury under 
sec. 4 of E, O. No. 6166, but which cannot 
be related to function of any particular one 
or more of agencies for which disbursements 
are made, are required to be adjusted from 
current appropriation of Dept. of State 
available for disbursing function at time 
adjustment is made, in absence of more 
specific appropriation for such adjust- 
ments; however, in future disbursing losses 
may be considered as part of cost of dis- 
bursing function and considered in de- 
termination of reimbursement charges 
assessed agencies using disbursing service.. 

Apportionment. (See Appropriations, de- 
ficiencies, Antideficiency Act, apportion- 
ment) 

Augmentation—repair of another agency’s 
building—expenditure of Canal Zone 
Govt. funds for conversion of buildings 
transferred to Govt. by Dept. of Navy, 
with right of recapture reserved to trans- 
feror, would not be improper augmenta- 
tion of Navy appropriations provided that 
funds were specifically appropriated to 
Canal Zone for such purpose 

Authorizations: 

Effect: 

Authorization for appropriation in act 
of Sept. 2, 1957, 71 Stat. 575, which 
provides for payment of inequitable 
losses in pay sustained by officers of 
uniformed services under emergency 
economy legislation, does not consti- 
tute appropriation nor expand avail- 
ability of appropriations thereafter 
made in absence of specific statutory 
provision, and fact that Coast Guard 
Commandant advised Subcomm. of 
Comm. on Appro., House of Repre- 
sentatives, that such claims by officers 
or former officers of Coast Guard were 
to be paid from 1959 Coast Guard ap- 
propriation does not have effect of 
making appropriation available for 
payment of claims 

Authority in sec. 16, title 2, Canal Zone 
Code, for acquisition or construction of 
buildings is appropriation authoriza- 
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Authorizations— Continued 
Effeet— Continued 
tion and does not supersede prohibt- 
tion in sec. 3733, R. 8.,41 U. 8. OC. 12, 
against execution of contracts for con- 
struction of public buildings in absence 
of specific appropriation for such pur- 
pose; therefore, specific appropriation 
for conversion of buildings in Canal 
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Page 


Zone is required before expenditure 


can be made 
Availability: 

Christmas cards. (See Printing and Bind- 
ing, Christmas cards) 

Compensation increases—treclassified posi- 
tions—when Civil Service Comm. pre- 
pares and publishes revised standards for 
positions as required under sec. 401 of 
Classification Act of 1949, 5 U. S. C. 1094, 
it is mandatory that administrative 
agency take action within reasonable 
time to place existing positions in proper 
classes and grades prescribed in revised 
standards and to pay scheduled salaries 
of grades, notwithstanding current ap- 
propriation estimates did not include in- 
creased cost resulting from application of 
new standards 

Meetings. (See Mectings) 

Objects other than as specified: 

Funds for more than one purpose—use of 
balance in Soldier’s and Sailor’s Civil 
Relief Fund to refund some of com- 
mercial insurance loss collections to 
former servicemen in accordance with 
decision in U. S. v. Plesha, 352 U. 8. 
202, when fund was initially estab- 
lished by appropriations and includes 
other collections administratively 
made pursuant to statute for specific 
purposes would be diversion of appro- 
priations for another purpose, and in 
view of inadequacy of fund for any uni- 
form system for payment of all claims, 
implementation of Plesha decision re- 
quires Congressional action 

Sanction by Congress: 

Use of forest roads and trails appropria- 
tions for construction and mainte 
nance of aircraft landing fields for 
national forest purposes rather than 
for roads and trails purposes in 
amount authorized under sec. 201 of 
Department of the Interior and Re- 
lated Agencies Appropriation Act, 
1958, for expenditure from appropria- 
tions available to Forest Service, 
would be legally objectionable as 
use of appropriations for object other 
than for which appropriation was 
made, and mere fact that there was 

* disclosed at Congressional hearings 
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APPROPRIATIONS—Continued Page | APPROPRIATIONS—C ontinued Page 
Availability—Continued Fiscal year: 
Objects other than as specified—Continued Availability beyond: 


Sanction by Congress—Continued 
administrative intent to use roads 
and trails funds rather than forest 
service or forest service protection 
funds does not, in absence of specific 
authority, establish Congressional 


After expiration of obligation period— 
amendments to be made, after period 
for obligation of Federal airport ap- 
propriations has expired, to grant 
agreements to increase amount of 
Federal obligation by not to exceed 


sanction for use of such funds...... 472 10 percent as provided by act of July 
Authorization for appropriation in act 25, 1949, 49 U. 8S. O. 1111, which was 
of Sept. 2, 1957, 71 Stat. 575, which not self-executing act nor act which 
provides for payment of inequitable obligated Govt. to increase amount 
losses in pay sustained by officers of of all Federal obligations, have effect 
uniformed services under emergency of creating additional obligation to 
economy legislation, does not con- one originally incurred and under rules 
stitute appropriation nor expand of appropriation construction such 
availability of appropriations there- amendments may only be made 
after made in absence of specific during period for which appropriation 
statutory provision, and fact that is available for obligation; therefore, 
Coast Guard Commandant advised unobligated balances in appropriations 
Subcomm. of Comm. on Appro., which expired on June 30, 1958, may 
House of Representatives, .hat such not be used to increase maximum 
claims by officers or former officers of amounts established in grant agree- 
Coast Guard were to be paid from ments by amendments made after 

1959 Coast Guard appropriation does CE Rid ns dctnncusinnentataciecaesacs $61 

not have effect of making appropria- Contracts: 

tion available for payment of claims. 732 Amendments—amendments to be 
Although 1958 appropriation for Canal made, after period for obligation of 
Zone (Public Law 85-52) is in such Federal airport appropriations has 
broad terms that it might be legally expired, to grant agreements to in- 
available for conversion of certain crease amount of Federal obligation 
buildings, fact that Congress was by not to exceed 10 percent as pro- 
advised that appropriation was to vided by act of July 25, 1949, 49 
be used for completely different U. 8. C. 1111, which was not self- 
projects requires submission of en- executing act nor act which obll- 
tire matter to Congress before pro- gated Govt. to increase amount of 
ceeding with building program..... 767 all Federal obligations, have effect 
Public buildings: of creating additional obligation to 
Expenditure without regard to fiscal one originally incurred and under 
year. (See Appropriations, fiscal year, rules of appropriation construction 
availability beyond, public buildings such amendments may only be made 
construction) during period for which appropria- 
Repair. (See Public Buildings, repairs, tion is available for obligation; there- 
etc., appropriations) fore, unobligated balances in appro- 
Deficiencies—Antideficiency Act—allotment priations which expired on June 
subdivision—administrative appropriation 80, 1958, may not be used to increase 
control reg. which provides for distribution maximum amounts established in 
of budget apportionments into small grant agreements by amendments 

number of allotments to high level officials made after that date................ 861 
and then permits them to further sub- Long term—execution of lease agree- 
divide allotments into smaller segments ment for rental of nitrogen gas 
called allowances for purposes of operating cylinders for 25-year period is in 
needs as distinguished from apportion- contravention of advance payment 
ment control but requires responsibility prohibition in sec. 3648, R. 8., 31 
for allowances to be continued in allotment U. 8. C. 529; and, since rental agree- 
Officials is in conformance with subsec. ments are incident to regular and 
(g) of Antideficiency Act, 31 U. 8. C. 665; continuing purchase of gas from 
and under such reg. creation of obligation lessor over lease period, such agree- 
in excess of dollar amount of allowance ments are in violation of sec. 3735, 
would not be in violation of penalty and R. §., 41 U. 8. C. 13, which prohibits 
reporting requirements of Antideficiency execution of contracts for more than 
(Piienanksncatbeatbaceaebithseddeenensnee 220 year, and secs. 3679 and 3732, R. S., 
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APPROPRIATIONS—Continued Page | APPROPRIATIONS— Continued Page 
Fiscal year—Continued to assignment of solid fuels technologist 


Availability beyond— Continued 
Contracte— Continued 
31 U. 8. C. 665 and 41 U. 8. C. 11, 
limiting obligation of appropriations 
by contract to needs arising within 
fiscal year covered by appropriation 
to be charged 
Public building construction—annual 
salaries and expenses appropriations 
for Agricultural Research Service 
which contain specific limitation on 
amount available for construction, 
alteration, and repair of buildings may 
not be regarded as appropriations 
which are separable so that amount 
for construction could be established 
on a no-year basis and considered 
available continuously without ref- 
erence to fiscal year pursuant to 31 
U. 8. C. 682 and 718. 

Interior Department: 

Employees assigned to embassies—use of 
Dept. of Interior appropriations for pro- 
motion of mineral resources in U. 8., 
its territories and possessions to pay 
expenses incident to assignment of solid 
fuels technologist to American Embassy 
in Europe would not only be improper 
in view of specific area limitation in ap- 
propriation but, even more significant, 
would be contrary to intent of Congress 
and President as expressed in Reorgan- 
ization Plan No. II of 1939, and Foreign 
Service Act of 1946, which centralized 
in Dept. of State responsibility for 
foreign fact-finding and reporting of type 
here involved for all agencies of Govt... 

Road and trail funds for forest airfields— 
use of forest roads and trails appropria- 
tions for construction and maintenance 
of aircraft ianding fields for national 
forest purposes rather than for roads 
and trails purposes in amount authorized 
under sec. 201 of Department of the 
Interior and Related Agencies Appro- 
priation Act, 1958, for expenditure from 
appropriations available to Forest Serv- 
ice, would be legally objectionable as 
use of appropriations for object other 
than for which appropriation was made, 
and mere fact that there was disclosed 
at Congressional hearings administra- 
tive intent to use roads and trails funds 
rather than forest service or forest serv- 
ioe protection funds does not, in absence 
of specific authority, establish Con- 
gressional sanction for use of such funds. 

Limitations—area designation—use of Dept. 

of Interior appropriations for promotion 

of mineral resources in U. 8., its territories 
and possessions to pay expenses incident 


to American Embassy in Europe would 
not only be improper in view of specific 
area limitation in appropriation but, even 
more significant, would be contrary to 
intent of Congress and President as ex- 
pressed in Reorganization Plan No. II of 
1939, and Foreign Service Act of 1946, 
which centralized in Dept. of State re- 
sponsibility ‘or foreign fact-finding and 
reporting of type here involved for all 
agencies of Govt 
Obligation: 
Contracts: 
Future needs: 

Execution of lease agreement for rental 
of nitrogen gas cylinders for 25-year 
period is in contravention of advance 
payment prohibition in sec. 3648, 
R. S., 31 U. 8. C. 529; and, since 
rental agreements are incident to 
regular and continuing purchase of 
gas from lessor over lease period, 
such agreements are in violation of 
se. 3735, R. S., 41 U. 8S. C. 13, which 
prohibits execution of contracts for 
more than year, and secs. 3679 and 
3732, R. 8., 31 U. S. C. 665 and 41 
U. 8. C. 11, limiting obligation of 
appropriations by contract to needs 
arising within fiscal year covered by 
appropriation to be charged 

Although contract for materials which 
are needed in subsequent fiscal years 
and which will not be obtainable on 
open market at time required may 
be regarded as contract for bona fide 
need of fiscal year in which contract 
is made so as to be considered prop- 
erly made under sec. 1 of Surplus 
Fund-Certified Claims Act of 1949 
for obligation of annual appropri- 
ations, procurement is subject to pro- 
hibition in sec. 3739, R. S., against 
making of contracts for terms in 
excess of 1 year so that only needs of 
first fiscal year may be considered 
bona fide need of year in which con- 


Proposed contract which provides for 
delivery of materials in future fiscal 
years from source which can supply 
both current and future needs and 
which includes cancellation pro- 
vision in effect obligating Govt. to 
pay in 1 fiscal year charge far in ex- 
cess of needs of that year is not con- 
tract fulfilling bona fide need so as to 
be considered properly made under 
sec. 1 of Surplus Fund-Certified 
Claims Act of 1949 for obligation of 
annual appropriations. -.......-.-.- 
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APPROPRIATIONS— Continued 
Obligation—Continued 


Page | APPROPRIATIONS— Continued 
Panama Canal—Continued 


Section 1311, Supplemental Appropri- 
ation Act, 1955: 
Reporting requirements: 
Contingent liabilities: 

Although claims for price adjust- 
munt due to changed conditions 
encountered in construction re- 
ceived by Corps of Engineers as 
construction agent, for St. Law- 
rence Seaway Development Corp. 
are not obligations for reporting 
pursuant to sec. 1311 of Supple- 
mental Appropriation Act, 1955, 
31 U. S. C. 200, they do represent 
possible liabilities which should be 
reported as contingent liabilities 
in statements of financial condi- 
tion of public enterprise fund ac- 


Important criterion for determina- 
tion of when contingent liability 
should be recognized for reporting 
as footnote in statements of finan- 
cial condition of public enterprise 
fund accounts is existence of past 
circumstances or actions which 
may result in liability in future 
rather than form or manner of pres- 
entation of claim; therefore, claim 
for price adjustment under changed 
conditions clause of construction 
contracts which requires claims 
to be in writing would require 
recognition as contingent liability 
upon receipt of claim by contract- 
ing agent and recognition would 
not be dependent upon an appeal 
or on filing of suit in court 

Liability of St. Lawrence Seaway 
Development Corp. for claims 
which might be submitted to Ct. 
Cls. is too hypothetical in nature 
to be determined; however, it is 
believed that judgments should be 
be recorded as a cost in Corp.’s ac- 
counts and disclosed in its finan- 
cial statements regardless of 
whether judgment is paid from 
corporate or noncorporate funds 
so that there ts full disclosure of 
cost of construction of seaway 


Panama Canal: 


Authorization—authority in sec. 16, title 2, 
Canal Zone Code, for acquisition or con- 
struction of buildings is appropriation 
authorization and does not supersede 
prohibition in sec. 3733, R. S., 41 U.S. C. 
12, against execution of contracts for 
construction of public buildings in ab- 
sence of specific appropriation for such 
purpose; therefore, specific appropriation 
for conversion of buildings in Canal 
Zone is required before expenditure can 


691 


691 


(See Set-Off, contract payments, 


Building construction, repair, etc.—al- 
though 1958 appropriation for Canal 
Zone (Public Law 85-52) is in such broad 
terms that it might be legally available 
for conversion of certain buildings, fact 
that Congress was advised that appro- 
priation was to be used for completely 
different projects requires submission of 
entire matter to Congress before pro- 
ceeding with building program 


Veterans Administration: 


Inpatientcare: ¥ 

Appropriation for inpatient care in Inde- 
pendent Offices Appropriation Act, 
1957, which provides $670,116,900 in- 
cluding sum of $7,216,900 for reimburs- 
able services, may not be regarded as 
authority to obligate and expend gross 
amount without regard to reimbuis- 
ables in view of legislative history 
which establishes beyond reasonable 
doubt that Congress intended only net 
amount after deduction of reimburs- 
ables to be amount derived by appro- 
priation from general fund of Treasury. 

Term “such appropriation” as used in 
limitation respecting number of 
patients to be furnished inpatient care 
and treatment refers to gross amount 
appropriated, including sum for re- 
imbursable services...........-.--- 


ASSIGNMENT OF CLAIMS ACT OF 


1940: 
assign- 
ments) 


ATOMIC ENERGY COMMISSION: 
Contracts: 


Authority—Atomic Energy Act does not 
confer upon Atomic Energy Commission 
any general procurement authority 
which would permit execution of con- 
tracts without regard to statutory re- 
quirements ordinarily applicable to 
Federal procurement and to expenditure 
of appropriated funds 

Obligation of current funds for future 
needs—proposed contract which pro 
vides for delivery of materials in future 
fiscal years from source which can supply 
both current and future needs and which 
includes cancellation provision in effect 
obligating Govt. to pay in 1 fiscal year 
charge far in excess of needs of that year 
is not contract fulfilling bona fide need so 
as to be considered properly made under 
sec, 1 of Surplus Fund-Certified Claims 
Act of 1949 for obligation of annual 
appropriations 

Utility service contracts—authority to sell 
utility services to purchasers in Atomic 
Energy Commission-owned communi- 
ties that was granted at time Commis- 
sion was engaged in disposing of 2 of 3 
communities was not intended to ter- 
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tion on bidder’s experience and back- 
ground does not justify use of this 
information for bid evaluation purposes 
but only for determination of responsi- 
bility of bidder under 10 U. 8. C. 2305 
and, in absence of evidence that low 


Financial responsibility—administrative de- 


termination that low bidder, who could 
not furnish performance bond and who 
refused or failed to furnish informatica to 
Small Business Administration for certifi- 
cate of competency purposes, was not 


ATOMIC ENERGY COMMIS- BLDDERS—Continued Page 
SION—Continued Page Qualifications— Continued 
Contracts— Conti nued As bid evaluation factor—Continued 
minate when communities were no bidder was not qualified to perform, 
longer Commission-owned.............. 557 award to higher bidder based ou point 
Sale of power—flexible o. fixed rates—sale system established to evaluate techni- 
of steam under second round of Atomic cal qualification informat‘on should 
Energy Commission’s Power Reactor a eT 51 
Demonstration Program to rural electric Awards of Govt. contracts are required 
cooperatives and publicly owned utilities to be made to lowest responsible 
on basis of flexible price, which amounts bidder who is able to meet specifica- 
essentially to cost saved by reason of not tions, and phrase ‘‘other factors con- 
having to generate interruptible steam in sidered” in procurement statutes may 
own plants, is not contrary to provisions not be construed to broaden scope of 
of sec. 111 of act of Aug. 21, 1957, 71 Stat. existing advertising requirements or 
409, which authorized program........... 733 to introduce new bid evaluation 
AWARDS: criteria in order to permit awards to 
Suggestions, ete.—non-Federal employee other than lowest bidder on basis of 
coverage—although civilian clerks and experience, superior performance, fi- 
caretakers of Army National Guard of nancial resources, and other factors 
states and territories are not considered where low bidder is able to meet 
Federal employees within purview of I a vistitniciiaminnntmen 550 
Government Employees’ Incentive Equipment deficiencies. (See Contracts, 
Awards Act, 5 U. 8. C. 2121, incentive specifications, conformability of equip- 
award may be regarded as element of ment, etc.) 
compensation which Sec. of Army is Experience: 
authorized by 32 U. 8. C. 709 to fix for Mandatory or permissive—under invita 
clerks and caretakers, and, therefore, Sec. tion which provides that failure of 
of Army may, by regulation, establish bidder to submit information concern- 
incentive awards program for such em- ing experience will be reason for dis- 
ployees and use funds appropriated for qualification, reasonable interpretation 
their compensation to finance program.... 343 is that contracting agency does not 
BIDDERS: have option to determine whether bid 
Qualifications: not meeting experience requirement 
Administrative determinations: may be considered for award but that 
Determination of qualifications of con- failure to submit such information 
tractor is primarily function of con- requires rejection of bid............ 420 
tracting agency and, in absence of bad Restrictive—invitation which provides 
faith or lack of reasonable basis for that failure of bidder to submit infor- 
determination, there is no basis for mation concerning installation of equip- 
TE CR sirncinnnndenaniianincinn 430 ment of equal or greater capacity at 
Rejection of a low bid after determina- 3 installations will be reason for 
tion that bidder was not responsible disqualification is not restrictive so 
based on information from another as to make award under such invita- 
office that work of bidder on current PR SRE ncncttcitntctncamsiiniianis 420 
contracts was unsatisfactory and Service contracte—service contract 
delinquent was not improper, even clause, which would limit awards to 
though information from other sources bidders regularly engaged in special 
might have indicated satisfactory equipment installation and servicing, 
performance, the determination of would prevent successful contractor 
bidder’s qualifications is primarily from subcontracting with other than 
matter for procurement agency and, experienced subcontractors, and would 
in absence of evidence of bad faith or require subcontractors to be approved 
lack of reasonable basis for determina- by contracting officer, is not improper 
tion, there is no basis to disturb award either under sec. 3709, R. S., or any 
to next lowest bidder......... ceinabaiees 798 other statutes requiring advertised 
As bid evaluation factor: procurements, provided clause is 
Requirement in invitation for submis- included in invitation for information 
sion of technical qualification informa- OE Ric cccndeeinnttasounnds 196 
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financially responsible based on current 
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commercial credit information independ- 
ently compiled from local sources by 
contracting agency rather than from 
credit references supplied by bidder is 
proper and in absence of convincing 
evidence of fraud, collusion, bad faith, or 
lack of proper factual basis such determina- 
tion is not reviewable by Comptroller 
General 
Manufacturer or dealer—evidence—hy- 
draulic fluid supplier who, according to 
administrative report, controls chemical 
mixing process and final steps of manu- 
facture, which include addition of addi- 
tives and laboratory testing, qualifies as 
manufacturer or producer for placement 
on Qualified Products List 
Preaward survey—bid verification effect— 
preaward survey conducted at low 
bidder’s plant to determine his ability 
to fulfill contract cannot be regarded 
as including verification of bid to pre- 
clude subsequent establishment of error 
resulting from a misprint in specifica- 


Prior unsatisfactory service—administra- 
tive determination that low bidder was 
not responsible bidder on basis of se- 
riously delinquent work under recent 
similar contract, which was terminated 
for default, appears proper under 10 
U. S. C. 2305 which requires only that 
contracts be awarded to lowest respon- 
sible bidder 

Small business. (See Contracts, awards, 
small business concerns) 

Subcontractors—ad ministrative approval— 
contract condition which would preclude 
subcontracting, except subject to deter- 
mination and approval by contracting 
Officer of subcontractor’s qualifications 
to perform work in capable and respon- 
sible manner, is permissible under com- 
petitive procurement system to protect 
Govt. from unscrupulous subcontractors, 
provided condition is stated in invita- 


Rejection notice—cancellation of invitation 
after only 2 bids received were evaluated 
and found to be nonrespo~ sive constitutes 
automatic rejection of all bids, and fact that 
invitation was canceled prior to formal 
notification to bidders of basis for rejection 


Office jurisdiction—discretionary action by 
Surgeon General in not withholding Hill- 
Burton Act funds from sponsor who failed 
to comply with competitive bidding re- 
quirements of regs. by award to other than 
lowest bidder on basis of completion time 
factor not provided in invitation could not 
be given any semblance of approval by 
GAO which has primary duty in procure- 
ment field to maintain integrity of com- 
petitive bidding system 


Delivery provisions—f. o. b. destination— 


requirement that bids for supplies fur- 
nished in carload and truckload lots be 
solicited on f. o. b. destination basis exclu- 
sively would restrict competition and 
would affect adversely economic interests 


Discarding all bids: 


Acceptance after rejection—fact that only 4 
days were allowed between time that 
bids were returned unopened to all 3 bid- 
ders for reason that Govt. misstated its 
requirements and time of reopening 
under amended invitation is not such 
insufficient time, under circumstances 
where there is no indication that more 
bidders would have responded had more 
time been allowed, as to require rejection 
of all bids, and, therefore, no objection 
will be made to reinstatement of 
amended invitation and award to low 


Administrative determination—rejection of 
all bids for stenographic reporting serv- 
ices by regulatory agency on basis that 
increased bonus offered to Govt. was in- 
compatible with public interest and that 
maximum prices for sale of copies to 
public were excessive—factors which 
could have been determined from past 
experience prior to issuance of invitation 
—would not be bona fide determination 
that public interest would be served by 
rejection of bids; however, further evi- 
dence of express determination that high 
cost to public for copies would not serve 
purpose of statute under which agency 
operated, that elimination of bonus 
would result in lower prices, and that 
reasonableness of prices could not be 
determined in advance precludes objec- 
tion to readvertisement on new basis-... 


does not make cancellation improper 757 Award to Government agency—authority 
BIDS: in 31 U. 8. C. 686 for procurement of serv- 
Acceptance or rejection—deviations from ices and supplies from other Govt. agen- 
advertised specifications. (See Contracts, cies rather than from commercial sources 
specifications, deviations) on basis of lower cost is permissive rather 
Allornone. (See Bids, qualified, all or none) than mandatory; and, although practice 
Bid form not used—low bidder’s letter bid of military department of soliciting bids 


which is ambiguous and does not refer to 
invitation amendment which might affect 
price offered by bidder should be disre- 
garded in making award.............. = 


for laundry services from commercial 
sources and awarding contract to another 
Govt. agency on basis of lower prices 
than those received in response to adver- 
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tisement is within administrative discre- 
tion of procurement officers, department 
has, on basis of negligible savings and in 
line with directive requiring use of com- 
mercial facilities where commercial 
prices are reasonable, discontinued pro- 
curement of laundry services from other 
than commercial sources 

Progress payment exclusion—rejection of 
all bids, 3 of which contained requests for 
progress payments, and readvertisement 
of procurement under invitation which 
specifically authorized bidders to re- 
Quest progress payments and which re- 
sulted in increasing competition may be 
considered proper exercise of administra- 
tive authority under 10 U. S. C. 2305 (b) 
which permits rejection if head of agency 
determines that rejection is in public 
interest 

Rejection notice—cancellation of invitation 
after only 2 bids received were evaluated 
and found to be nonresponsive consti- 
tutes automatic rejection of all bids, and 
fact that invitation was canceled prior to 
formal notification to bidders of basis for 
rejection does not make cancellation 
improper. 


Evaluation: 


Alternate bases: 
Election by bidder: 

Under invitation which requires sub- 
mission of bids on basis of either de- 
scriptive literature or on basis of 
previously supplied product, waiver 
of descriptive literature submitted 
by low bidder after evaluation indi- 
cates that data did not conform to 
specifications and award on alternate 
basis of evidence of having pre- 
viously supplied same product as 
subcontractor would be considera- 
tion of new bid after opening and 
prejudicial to other bidders in viola- 
tion of competitive bidding statutes. 

Election on part of bidder to submit 
bid on descriptive literature basis 
rather than on alternative basis of 
previous procurement precludes con- 
tracting agency from making evalua- 
tion on basis of previous procure- 


Previous production information sub- 
mitted by bidder with required de- 
scriptive literature pursuant to invi- 
tation which required bidders to in- 
clude with descriptive literature 
“general experience and background 
on similar projects” and which also 
permitted them to submit similar 
procurement production experience 
as alternative to submission of de- 
scriptive literature is for considera- 


Alternate bases—Continued 

Election by bidder—Continued 
tion as part and parcel of descriptive 
literature rather than as alternative 
evaluation election 

Conformability of articles to specifications. 
(See Contract, specifications, conform- 
ability) 

Deductions offered for combined bids— 
consideration of alternate hamp-sum bid 
which is submitted in response to 2 
separate invitations and which is less 
than total of low bids received on each 
invitation would produce inequality and 
confusion in competitive bidding pro- 
cedures in that bidders had right to as- 
sume that separate invitations required 
separate proposals and only those bidders 
who knew of issuance of 2 invitations 
could take advantage of interrelation- 
ship of procurement 

Delivery provisions: 

Under invitation which requires delivery 
f. o. b. contractor’s plant, transporta- 
tion costs beyond delivery point may 
be considered in evaluation of bids and 
failure of invitation to require guar- 
anteed shipping weights for product 
which does not vary significantly in 
weight does not preclude computation 
of such transportation costs 

Evaluation of f. 0. b. and f. a. s. delivery 
bid submitted in response to invita- 
tion, which provided for delivery 
f. o. b. supply depot or f. a. s. desig- 
nated pier at supply depot, on equal 
basis without consideration of addi 
tional wharfage and unloading charges 
to low f. 0. b. bid because procuring 
agency did not contemplate reship- 
ment overseas but merely intended to 
offer bidders option to deliver by rail 
or truck at depot terminal or by water 
at designated pier is proper under ac- 
cepted definition of abbreviations 
f. a. 8. as meaning merely “free along- 
side” and requiring addition of word 
vessel’ or other appropriate indica- 
tion; however, in future to avoid con- 
fusion procuring agency should explain 
intended meaning of such abbrevia- 


Discount provisions: 

Delivery term variance—prompt pay- 
ment discount of one percent 20 days 
offered in response to invitation which 
provides for inspection at contractor’s 
plant and acceptance at destination is 
not for evaluation under invitation 
discount condition which specifically 
establishes minimum acceptable dis- 
count period of 30 days only when pre- 
liminary inspection is at point of 
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Evaluation—Continued 
Discount provisions— Continued 
origin but delivery, final inspection, 
and acceptance are at multiple points 
CE Gv ictntccctenictntciicnne 
Period too short—prompt payment dis- 
count of one percent 20 days, which is 
offered in response to invitation which 
permits discounts to be included in bid 
evaluation provided that period of 
offered discount is sufficient to permit 
payment within such period in regular 
course of business under delivery, in- 
spection, and payment provisions of 
invitation, was properly excluded from 
evaluation on basis of finding by con- 
tracting officer that he was unable to 
determine sufficiency of discount 


Single v. multiple destinations—invita- 
tion which provides for delivery f. 0. b. 
origin with shipments to multiple 
destination points and requires final 
acceptance as promptly as practicable 
after delivery does not require assump- 
tion that final inspection and accept- 
ance will only be made after shipment 
to final destinations so as to preclude 
consideration of 20-day prompt pay- 
ment discount on basis of par. 2.406.6 
of Naval Procurement Directive which 
prohibits consideration of discounts 
for payment within less than 30 days 
when delivery, final inspection and 
acceptance are to be at multiple 
Es Abc eidetnnicctnsncnne 

Import tax addition—in procurement of 
jet fuel by military departments, there 

is no law which permits or requires im- 

port tax on petroleum products to be 

added to bids for furnishing jet fuel from 
foreign sources, since petroleum products 
are exempt from Buy American Act and 
jet fuel comes within meaning of sup- 

plies for aircraft in 19 U. S. C. 1309 (a) 

(1), which permits admission of such 

such supplies free of customs duty____-- 

Price determinable—low bidder who, in 
response to request for bids on firm, 
fixed-price basis, submits bid on item 
which does not meet specifications but 
who accompanies bid with offer to 
furnish required item at increase of 

“approximately $24.00” per unit has not 

submitted definite and certain bid with 

determinable price and proposal by 
bidder, after opening, to delete word 

‘‘approximately” would be material 

change which may not be permitted___- 

Stenographic reporting. (See Contracts, 
stenographie reporting, bid evaluation 
factors) 

Tax inclusion or exclusion—bidder who, 

in response to invitation requiring con- 

tract price to include all applicable 
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Federal taxes, submits bid showing 
separately the basic price, the amount 
of the Federal excise and total price 
because of doubt as to applicability of 
tax to type of equipment to be furnished 
has submitted definite, complete, re- 
sponsive bid which may be evaluated 
on basis of basic price, exclusive of 
Federal excise tax, which has been de- 
termined by Internal Revenue Service 
to be inapplicable to type of equipment 


Informalities waived: 


Bid bond. (See Contracts, specifications, 
failure to furnish something required, 
bid bond) 

Sealed bids. (See Bids, submission, sealed 
envelope requirement) 


Late: 


Bid mailed to wrong agency—bid which 
was not received by procurement agency 
prior to time scheduled for opening, be- 
cause it was missent by employee of 
bidder to another Govt. agency, may 
not be regarded as bid delayed in mails, 
which was only excusable delay pro- 
vided in invitation, even though bid 
remained in Govt’s. possession at all 
times after mailing, and, therefore, late 
bid may not be considered for award - - - 

Meter postmarks—evidence which does 
not explain reason for delay in receipt 
of late bid, which was mailed in envelope 
bearing postage meter stamp showing 
date but not actual time of mailing and 
which does not conclusively establish 
time of mailing, does not overcome 
presumption that bid was mailed on 
last minute of day of deposit as provided 
in late bid determination sec. 2.302.1 of 
Armed Services Procurement Regula- 
tion, and, therefore, since bid mailed on 
last minute of day could not have been 
delivered before opening in normal 
course of mails, it may not be considered 
PG a ccntbaennitnedede 

Spot bid sales—under spot bid sales invi- 
tation which provides that award of 
each sale item will be made to highest 
acceptable responsive bidder immedi- 
ately after consideration of all bids re- 
ceived for each sale item, announcement 
of high bidder on particular item and 
progression of sale to next item constitute 
award and receipt of late bid which was 
mailed on time but not received prior 
to announcement may not be considered 
in absence of provision in invitation 
which would save rights of bidders 
whose bids were delayed in mails___.... 

Telegraphic—telegraphic bid clause in 

invitation which permits submission of 

telegraphic bids but provides that they 
must be received prior to bid opening 
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imposes on bidders who chose to use 
telegraphie facilities the risk of non- 
delivery on time and precludes con- 
sideration of any late telegraphic bids_... 

Telegraphic modifications—telegraphic bid 
modification which was received at com- 
munications center of contracting agency 
20 minutes prior to bid opening but was 
not received in bid opening room until 
after all bids had been opened may be 
regarded as having been received on time 
under specific terms of invitation which 
permitted bids to be modified -by tele- 
graphic notice if received prior to opening 
and under administrative regulations 
which provide that point of receipt of 
telegraphic bid modifications is either 
receiving point for official commuica- 
tions or bid opening room 

Time extension for submission. 
Bids, time extension for submssion). 

Mistakes: 

For errors after award. (See Contracts, 
mistakes) 

Correction: 
Evidence of error: 

Low bidder who submitted with bid 
unsigned brochure containing pro- 
visions modifying legal obligations 
of parties contrary to invitation but 
who, prior to award, presented 
sworn evidence showing that bro 
chure was inadvertently included 
by clerk contrary to instructions 
may have bid corrected to eliminate 
provisions at variance with invita- 
tion and considered for award... -... 

Low bidder who, prior to award, al- 
leged that telegram offering reduc- 
tion in bid price for one excavation 
project inadvertently referred to 
another project on which bids were 
opened same day may have modify- 
ing telegram disregarded and bid 
as originally submitted considered 
for award in view of evidence which 
indicates that price disparity be- 
tween amended low bid and other 
bids received was substantial and 
55% below Govt.’s estimate so that 
amended bid could not have been 
accepted in good faith 

Freight rates—correction of bid price to 
reflect reduced freight rate which was 
made effective one month after date 
of bid opening under invitation which 
provides that contract price is based on 
freight charges in effect on date of 
opening is not legally permissible 

Low bid displacement—to permit low 
bidder to forego part of claim of error 
in order to remain low bidder would 
be giving bidder chance to second- 
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Correction—Continued 
guess competitors after bid opening, 
and, therefore, bidder who alleges 
error but does not seek corrective 
action because of displacement as low 
bidder may not have bid considered 
for award 
Prejudicial to other bidders—to permit 
bidder after opening of bids to correct 
error, which was not obvious on face 
of bid, so that corrected bid became 
lowest bid and displaced 1 or more 
bids which had been low would be 
prejudicial to rights of other bidders 
and contrary to interest of Govt. in 
preservation and maintenance of com- 
petitive bidding system_.............- 
Purchase erder issued after oral, etc., 
requests for quotations—although the 
question of whether issuance of purchase 
order in response to oral quotation or 
use of request for quotation form (DD 
Form 747) creates a valid, effectively 
binding contract or is merely offer which 
must be accepted either by express 
consent of offeror or by performance is 
matter for determination from not 
merely words used but from intent of 
parties and circumstances surrounding 
transaction, no objection will be made 
‘in several cases to correction of mistakes 
in price quotations submitted on request 
for quotation form (DD Form 747) prior 
to formal acceptance of purchase order, 
provided procurement personnel are 
given explicit instructions in future that 
use of request for quotation form and 
issuance of purchase order will not 
constitute effective acceptance of offer... 
Waiver, etc., of error—to permit considera- 
tion of low bid submitted by bidder who 
at opening orally alleged error in obviously 
low unit price but who preferred not 
to substantiate mistake because it would 
eliminate bid from competition would be 
not only tantamount to allowing osten- 
sibly low bidder to elect, after bid 
opening, whether to stand on bid or 
withdraw it on ground of mistake but 
would be unfair to other bidders and 
contrary to competitive procurement 
system 


Modification—after opening—low bidder— 


acceptance of offer made by low bidder, 
after opening of bids, to reduce time of 
performance stated in his original bid does 
not result in any unfairness or disadvan- 
tage to other bidders so as to come within 
tule which precludes amendments to bids 
after opening 


Public opening—provision for public open- 


ing of bids in 10 U. S. C. 2305 does not 
require that detailed descriptive literature 
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called for in invitation for evaluation 
purposes be made available for public 
scrutiny under an invitation which 
requires conformance to specifications 
and does not permit variance with essen- 
tial requirements of specifications......... 

Qualified: 

All or none—definite quantities—low bid 
which was rejected because bidder 
failed to submit samples and because 
bid contained condition that prices 
included furnishing and installation of 
equipment on ‘‘all or none” basis, 
although invitation not only permitted 
consideration without samples for 
bidders who, like low bidder, had 
previously furnished satisfactory equip- 
ment conforming to same specifications, 
but did not preclude all or none bids for 
specified definite quantities, was definite, 
complete and responsive bid which 
should have been accepted, and award 
to other than low bidder should be 


Bidder’s quotation form contrary to stand- 
ard form—iow bid accompanied by 
bidder’s “Standard Conditions of Sales” 
provisions, which are contrary to stand- 
ard Govt. contract form, and qualified 
by written statement that bidder esti- 
mates shipment of material can be made 
in accordance with desired time of 
delivery should be rejected as non- 
responsive regardless of bidder’s intent 
to comply with advertised specifications 


Letter containing conditions not in invita- 
tion—low bid for construction of 4 vessels 
accompanied by bidder’s interpretation 
of certain provisions which would have 
effect of increasing price, limiting contrac- 
tor’s liability for subcontractors’ delays, 
adding escalation provision and other 
changes must be regarded as nonrespon- 
sive bid containing material deviations 
which may not be waived and which 
preclude award under secs. 504 and 505 
of Merchant Marine Act, 1936, which 
require that procurement of competitive 
bids be conducted upon equal basis and 
that award be made to lowest responsible 
MT nniscscctuneicnbmhiisiaeidennmebes ie 

Modification after opening—low bidder 
who, in response to request for bids on 
firm, fixed-price basis, submits bid on 
item which does not meet specifications 
but who accompanies bid with offer to 
furnish required item at increase of 
“approximately $24.00” per unit has not 
submitted definite and certain bid with 
determinable price and proposal by 
bidder, after opening, to delete word 
“approximately” would be material 
change which may not be permitted... 
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Offer of compliance—although unsigned 
brochure which was inadvertently sub- 
mitted with low bid and which contains 
provisions modifying legal obligations of 
parties contrary to invitation must be 
considered as part of bid, the bidder’s 
overall offer to comply with specifica- 
tions, notwithstanding deviations, cures 
deviations and renders bid responsive. 

Samples deviating from _ specifications. 
(See Contracts, specifications, conform- 
ability of equipment, etc., offered, 
samples deviating from specifications) 

Specification interpretation invited—effect 
—invitation which requires bidders to 
accompany their bids with sufficiently 
detailed plans and descriptive data to 
enable contracting agency to ascertain 
interpretation bidder was placing on 
general requirements is in effect per- 
mitting each bidder to draft his own 
specifications and to submit bid price 
based on plans and descriptive data 
rather than on strict compliance with 
specifications and is, therefore, contrary 
to competitive bidding system, which 
requires definiteness in drafting of 
specifications and notice to bidders, in 
advance of bid opening, of factors to be 
considered in evaluation of requirements. 

(See Contracts, specifica- 

tions) 


Subcontracts—contracting officer approval— 


service contract clause, which would limit 
awards to bidders regularly engaged in spe- 
cial equipment installation and servicing, 
would prevent successful contractor from 
subcontracting with other than experi- 
enced subcontractors, and would require 
subcontractors to be approved by contract- 
ing officer, is not improper either under sec. 
3709, R.S., or any other statutes requiring 
advertised procurements, provided clause 
is included in invitation for information of 
Side siicndnetasccwhatusiwaseuennen 


Submission—sealed envelope requirement— 


submission of low bid by placing it on table 
in front of bid opening board, without ex- 
planation, rather than in sealed envelope 
appropriately marked, and addressed as 
required by the invitation does not require 
I GF i iitsekscensvdddacnscbintncne 


Time extension for submission—amended 


invitation—fact that only 4 days were al- 
lowed between time that bids were returned 
unopened to all 3 bidders for reason that 
Govt. misstated its requirements and time 
of reopening under amended invitation is 
not such insufficient time, under circum- 
stances where there is no indication that 
more bidders would have responded had 
more time been allowed, as to require re- 
jection of all bids, and, therefore, no ob- 


Page 
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BIDS—Continued 
jection will be made to reinstatement of 
amended invitation and award to low 
eR iicckctdutisistttintiintininamicionmn Wt 
BONDS: 
Bid—failure to furnish something required. 
(See Contracts, specifications, failure to 
furnish something required, bid bond) 
Payment: 
Final settlement date: 
Contract payment withholding—reten- 
tion of some contract payments for ad- 
justment of deficiencies, disposition of 
appeals, matters reserved for special 
consideration or items subject to estab- 
lishment of charges against contractor 
does not preclude certification of final 
settlement as required by Miller Act, 


Page | CITIES CORPORATE LIMITS: Page 

Miramar, California—under par. 1150-10a of 
Joint Travel Regs. which defines perma- 
nent duty station, North Island, Calif., 
and Miramar, Calif., may be regarded as 
distinct localities for determination of 
travel status. 

North Island, California—under par. 1150- 
10a of Joint Travel Regs. which defines 
permanent duty station, North Island, 
Calif., and Miramar, Calif. may be 
regarded as distinct localities for deter- 
mination of travel status. 

CLAMS: 

Assignments—set-off. (See Set-off, con- 
tract payments, assignments) 

Reporting to Congress: 

Legal liability or equity—although con- 
tractor’s claim for price adjustment due 
Definition—certification by Comptroller to sharp reduction in requirements of 

General of date of final settlement of Govt. under requirements contract 

public buildings or public works con- which provides that stated quantities 


tract as required by Miller Act, 40 
U. 8. C. 270¢, is not identical with ac- 
cord and satisfaction, or with final 
payment but is unilateral determina- 
tion of consolidated contract account, 
after at least substantial completion 
of work as shown by administrative 
records and it may be made with or 
without contractor’s knowledge and 
exclusive of adjustments which may 
result from appeals, matters reserved 
for special consideration or items to be 
established as proper charges on part of 


Enforcement right effect: 

Individuals who want to exercise their 
enforcement rights against payment 
bond furnished under public build- 
ings or public works contract may 
bring suit immediately following 90- 
day period after furnishing labor or 
materials provided in Miller Act, 40 


are only estimates may not be considered 
under meritorious claims act of Apr. 10. 
1928, 31 U. S. C. 236, until contract is 
completed, claim for loss at that time 
when Govt. has received no more than it 
was entitled to does not contain any 
elements of equity to justify reporting 
it to Congress under 31 U. 8. ©. 236... 


Time for consideration—although con- 


tractor’s claim for price adjustment due 
to sharp reduction in requirements of 
Govt. under requirements contract 
which provides that stated quantities 
are only estimates may not be considered 
under meritorious claims act of Apr. 10, 
1928, 31 U. S. C. 236, until contract is 
completed, claim for loss at that time 
when Govt. has received no more than 
it was entitled to does not contain 
any elements of equity to justify report- 
ing it to Congress under 31 U. 8. O. 


CLASSIFICATION: 
Reclassification: 
Administrative action: 


U. 8. O. 270b, and final settlement 
certification is not material to those 


rights except insofar as it marks 
starting date of 1-year limitation on 
period during which rights may be 


Responsibility of Comptroller General 
for certification of final settlement 
date of public buildings or public 
works contracts under Miller Act, 
40 U. 8. ©. 270c, relates solely to as- 
certainment and certification from 
administrative record that work un- 
der contract has been substantially 
completed and balance in contract 
account, and no provision is made 
for furnishing information to labor- 
ers or materialmen who want to 
exercise their enforcement rights 
under payment bond a 


468020 O-58—58 


Holding in 30 Comp. Gen. 156 that 
departmental actions under sec. 502 
of Classification Act of 1949, 5 U. 8. O. 
1102, shall form basis for payment of 
compensation and that such changes 
become effective on date administra- 
tive action is taken to finally allocate 
or reallocate positions or such later 
date as might be administratively 
fixed, is amplified to extent that such 
later date as might be administratively 
fixed must be within reasonable time... 

When Civil Service Comm. prepares 
and publishes revised standards for 
positions as required under sec. 401 of 
Classification Act of 1949, 5 U. 8. O. 
1094, it is mandatory that adminis- 
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CLASSIFICATTON— Continued 
Reclassification—Continued 
Administrative action— Continued 


trative agency take action within 
reasonable time to.place existing posi- 
tions in proper classes and grades 
prescribed in revised standards and to 
pay scheduled salaries of grades, 
notwithstanding current appropria- 
tion estimates did not include in- 
creased cost resulting from application 


Page | COMPENSATION—Continued 


Administrative errore—Continued 
Retroactive enlary adjustment—adminis- 


trative delay or oversight in processing 
of superior performance step-increases for 
postal employees in salary level PFS-10 
or higher levels pursuant to sec. 401 (b) of 
Postal Field Service Compensation Act 
of 1955, 39 U. 8. C. 981 (b), and regula 
tions issued thereunder, does not defeat 
right of employees to higher rate of com- 


of new standards. .................... 492 pensation on date 52-week qualifying 
COAST AND GEODETIC SURVEY: period is completed, and administrative 
Commissioned personnel—disability retire- action retroactively correcting error or 
ment—Coast and Geodetic Survey officer oversight is not prohibited.............. 
who was not given physical examination Aggregate limitation—compensatory time. 
for promotion from grade of It. to It. (See Leaves of Absence, compensatory 
comdr. because -he was undergoing medi- time, aggregate salary limitation) 
cal treatment and at time of release from Conversion from classified to wage board 
hospital disqualifying nature of physical positions. (See Compensation, wage 
condition practically eliminated need for board employees, conversion from classi- 
promotion physical examination and who fied positions) 
then was given physical examinations to Double: 
determine eligibility for disability retire- Additional part-time, etc., employment: 
ment may not have disqualifying nature of Although employees hired on part-time 
disability regarded as having been found basis may not be appointed to other 
to exist as result of physical examination part-time positions when $2,000 an- 
for promotion to be entitled to higher nual salary limitation in dual compensa- 
retired pay based on grade of It. comdr. tion act of May 10, 1916, 5 U.S. C. 58, 
under 5th proviso of sec. 402 (d) of Career is exceeded, they may serve in inter- 
Compensation Act of 1949............... 89 mittent positions; and, likewise, em- 
COAST GUARD: ployees hired on intermittent basis 
Cadets—service credits. (See Pay, service may serve in other intermittent or part- 
credits, cadet, midshipman, etc.) time positions without regard to 1916 
Commissioned personnel—temporary Re- dual compensation act prohibition... 
serve service—since active duty performed Fact that employees are in leave-with- 
as temporary member of Coast Guard out-pay status while employed in 
Reserve was considered creditable for other Federal positions does not ex- 
longevity purposes on Sept. 30, 1949, day empt them from dual compensation 
preceding effective date of Career Compen- act of May 10, 1916, 5 U. 8. OC. 58, 
sation Act of 1949, it may also be credited which prohibits availability of appro- 
for purpose of computing basic pay under priations for payment to any person 
sec. 202 (a) of Career Compensation Act of receiving more than 1 salary when 
RS ee le i SE DO vce icccccccncnces 838 combined amount exceeds $2,000 per 
COLLECTIONS: iis stetitncbtnctchindckuimntees 
Accounting, disposition, ete.—proceeds of Forest Service employees, who are em- 
sale of public lands—sale expenses. ployed on continuous and/or inter- 
(See Public Lands, proceeds from sale, mittent basis year after year and who 
sale expenses) work full time during field season and 
COMPENSATION: at end of season remain on rolls in non- 
Administrative errors: pay status, may not during period of 
Discretionary v. mandatory—administra- full-time employment hold part-time 
tive error in failing to make proper nota- position if $2,000 salary limitation in 
tion so that wage board employee would dual compensation act of May 10, 1916, 
receive periodic step-increase on date he 5 U.S. C. 58, is exceeded, but during 
became eligible for the increase, pur- period outside of fleld season they may 
suant to regulations which implement be considered as in furlough status and 
85 U. S. C. 1082 (7) and which do not re- thus 1916 dual compensation probibi- 
quire any administrative determination tion would not be violated by holding 
after employee meets service require- of part-time position...............-.. 
ments, may be retroactively corrected In view of misunderstanding which has 
without violating general rule which pro- prevailed over use of terms“ part-time” 
hibits increases in compensation based and ‘‘intermittent’’ in connection with 
on retroactive administrative determina- dual compensation prohibition in act 
ic ncicninnnshnagedeindanneevemnte 774 of May 10, 1916, 6 U. 8. O. 58, recovery 
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COMPENSATION — Continued 
Double—Continued 
Additional part-time, etc., employment— 


Page | COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian 


Continued 
of compensation which has been paid 
in those cases which are now held to be 
in violation of statute will not be 


Part-time employments are subject to 
dual compensation act of May 10, 1916, 
5 U. S. C. 58, which prohibits avail- 
ability of appropriations for payment 
to any person receiving more than 1 
salary when combined amount ex- 


Under dual compensation act of May 10, 
1016, 5 U. S. C. 58, which prohibits 
availability of appropriations for pay- 
ment to any person receiving more 
than 1 salary when combined amount 
exceeds $2,000 per annum, courts have 
interpreted word ‘‘salary’’ as not ap 
plying to persons employed on inter- 
mittent basis, and, therefore, inter- 
mittent employments are now held to 
be outside purview of such prohibi- 


Civilians on military duaty—election of 
compensation or pay—military service 
obligation of Federal employees who are 
ordered into active military service of 
U. 8. pursuant to E. O. No. 10730, which 
federalized Arkansas National Guard, is 
not only incompatible with civilian em- 
ployment status but ts paramount to 
civilian service so that employees do not 
have right to elect to receive compensa- 
tion of civilian position during period of 
military duty 
Cencurrent military retired and civilian 
service pay: 
Reserve membership: 
Termination: 

Member of Coast Guard Reserve 
who is placed on retired list and 
who, subsequent to expiration of 
3-year appointment, accepts civil- 
ian position does not continue to 
be member of Coast Guard Re- 
serve after expiration of period of 
military service to be regarded as 
de jure member of reserve compo- 
nent exempt from dual compensa- 
tion restrictions in 5 U. 8. OC. 


Placing of Air Force Reserve officer 
on temporary disability retired list 
under orders which advised officer 
that his appointment was termi- 
nated does not automatically ter- 
minate his appointment and state- 
ment in orders which was not in 
accordance with any provision of 
law is not regarded as administra- 


service pay—Continued 
Reserve membership—Continued 
Termination—Continued 
tive act terminating appointment; 
therefore, member who continued 
to be de jure member of Reserves 
while on temporary disability re- 
tired list and who was employed in 
civilian position is exempt from 
dual compensation restrictions in 
5 U.S. C. 59a and may receive re- 
tired pay which had been withheld 
due to termination of Reserve status. 
Tanner case—application—settlement 
which allowed member of reserve 
component retroactive retired pay pur- 
suant to correction of records action 
placing member on temporary dis- 
ability retired list, but which denied 
retired pay for period when member 
was employed in civilian position be- 
cause settlement was made prior to 
decision of Comptroller General (36 
Comp. Gen. 808) extending rule in Tan- 
ner case (129 O. Cls. 792) to bring de 
jure members of reserve components 
who were authorized to receive retired 
pay under 10 U. S. O. 1036 within dual 
compensation exemption in 5 U. 8. C. 
30r (c), is not final release under 10 
U. 8. C. 1552 (c) to preclude receipt or 
retired pay upon subsequent change 
in interpretation of law 
Warrant officer retired status—in view of 
holding in Tato v. U. S., 136 C. Cls. 
651, and Atkins, et al. v. U. S., C. Cls. 
No. 473-56, decided Jan. 15, 1958, that 
commissioned warrant officer is not 
“commissioned officer” within mean- 
ing of that term as used in dual com- 
pensation limitation in sec. 212 of 
Economy Act of 1932, 5 U. 8. C. 59a, 
proper payments of retired pay which 
may be made administratively on basis 
of Tato and Atkins decisions to retired 
commissioned warrant officers holding 
civilian positions will not be ques- 
tioned by accounting officers and 
claims submitted to GAO will be 
settled on same basis 


Exemption — Reserve membership — re- 


tired Regular Army officer who is ap- 
pointed as Reserve officer in assigned 
status is regarded as holding offices 
within meaning of dual office prohibition 
in sec. 2 of act of July 31, 1894, 5 U. 8. C. 
62, and exemption in 5 U. 8. C. 30r, refers 
only to Federal civilian employment of 
reservist and is not applicable to dual 
military status 
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Downgrading: 
Saved compensation: 
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Increases— Continued 
which would not cause total salary in- 


Transfers—in determination of whether 
employees who are transferred to dif- 
ferent favilities may be regarded as 
remaining in same position for entitle- 
ment to salary retention benefits of act 
of June 18, 1956, 5 U. 8. C. 1107, in 
downward reclassification actions, 
character of employee’s assigned work 
before and after transfer is for consider- 
ation rather than location or type of 
facility; and, therefore, if transfers 
involve nothing more than location 
changes or if in fact employees’ as- 
signed work is not materially changed 
as result of transfer, employees are en- 
titled to salary retention benefits 

Two-year time limitation—condition in 
salary retention benefit act of June 18, 
1956, 5 U. 8S. C. 1107, that position 
which is downgraded by reclassifica- 
tion be held by employee for period of 
two years, requires that employee 
actually hold official position for two 
years, and, although period of detail 
preceding formal reassignment to po- 
sition which is subsequently down- 
graded may not be included in two- 
year period, a period of detail to 
another position within two-year period 
and without change in employee's offi- 
cial position may be included for eligi- 
bility for salary retention benefits, 
provided duties and responsibilities of 
official position have not changed 


Holidays: 


Combination of nonovertime and overtime 
call-back duty. (See Compensation, 
overtime, irregular, unscheduled, holi- 
days) 

Eight-hour limitation — employee who 
works regular ten-hour daily tour of duty 
on holiday which falls in a regularly 
scheduled workweek of four days, ten 
hours per day and forty hours per week, 
is precluded by the eight-hour limitation 
in 5 U. 8. C. 922 (a) from receiving 
double time for more than eight hours... 

Postal employees. (See Compensation, 

Postal Service, holidays) 


Increases: 


Employees whose salaries are fixed by 
special law—maximum annual salary 
limitations in 28 U. 8. C. 508 for U. 8, 
attorneys and assistant U. 8. attorneys 
are integral part of administrative salary 
fixing authority which, pursuant to sec. 7 
(c) of Federal Employees Salary Increase 
Act of 1958, remained unaffected and, 
therefore, salaries of U. S. attorneys and 


718 


cluding increase to exceed salary limita- 
tions provided in 28 U. S. C. 508 


Scientific and professional employees— 


effective date—authority for establish- 
ment of scientific and professional posi- 
tions in Dept. of Defense and fixing of 
rates of compensation therefor, 5 
U.S. C. 171p, contemplates approval by 
CSC of both qualifications of proposed 
appointee and rate of compensation, and 
neither action may be given retroactive 
ienensccce 


Longevity increases: 
Waiting period commencement: 


Break in service—employee who, prior 
to break in service in excess of 4 work- 
weeks, has completed 3 years con- 
tinuous service at top of grade, but 
before completion of ten-year aggre- 
gate period, is not required to serve 
another three-year longevity period 
after reemployment in addition to 
completing ten-year aggregate period; 
however, in case employee has not 
completed 3 continuous years of serv- 
ice and has break in service in excess 
of 4 workweeks no prior service credit 
for longevity purposes is permitted... 

Repromotion: 

Employee who has not completed ten- 
year aggregate service requirement 
at maximum of grade when de 
moted and who Is granted longevity 
increase based on 3 continuous years 
of service in higher grade may on 
subsequent repromotion have same 
3 years of longevity period service 
used to qualify for ten-year aggre- 
gate service longevity increase 

Under sec, 704 of Classification Act of 
1949, 5 U. S. C. 1124, longevity credit 
for grades 11 to 15 is limited to 3 
years or more of service immediately 
preceding Sept. 12, 1954—effective 
date of amendatory act of Sept. 1, 
1954—and, therefore, employee who 
did not perform his longevity service 
in grade GS-11 immediately preced- 
ing Sept. 12, 1954, is not entitled to 
longevity step-increase on repromo- 
tion to grade GS-11, and employee 
who was promoted from GS-11 to 
GS-12 in 1952 after 4 years of service 
in top step of grade GS-11 is con- 
sidered to have received change in 
grade so as to preclude prior GS-11 
service credit for longevity purposes 
on subsequent repromotion to grade 
GS-11 from grade GS-9 


134 


Lump-sum leave payments. (See Leaves of 
Absence, lump-sum payments) 


assistant U. S. attorneys may only be 
increased under 1958 act by percentage 
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COMPENSATION—Continued 
Night work: 
Customs employees: 
Constructive time: 
Customs employees, who have regular 


Page | COMPENSATION—Continued 
Overtime: 
Compensatory time. (See Leaves of Ab- 
sence, compensatory time) 
Inspectional service employees: 


daily tour of duty other than be- 
tween hours of 8:00 a. m. and 5:00 
Pp. m., are not entitled to premium 
payments of 4 hours “remain on 
duty” time in addition to actual 
service time commencing 4 hours or 
less between 5:00 p. m. and 9:00 p. m. 
under 19 U. 8, C, 267, 1451, and regu- 
lations in 19 OC. F. R, 2416, which 
indicate that compensable time can- 
not be more than time elapsing be- 
tween 5:00 p. m. and conclusion of 
service when employee ceases to 
“remain on duty” 

In view of provisions of sec. 24.16 (g) 
of Customs regulations, 19 O. F. R. 
24.16, employees whose regular daily 
tour of duty covers any part of night 
(5:00 p. m. to 8:00 a. m.)—com- 
pensable time for extra compensa- 
tion purposes under 19 U. 8S. C. 
267—are entitled to extra compensa- 
tion computed as though beginning 
of regular tour of duty marked end 
of night period and close of such tour 
marked beginning of another night 
period, and employees whose regular 
daily tour of duty is from 4:00 p. m. 
to 12:00 p. m. may be credited with 
4hour compensable time allowance 
even though employees on regular 
daytime tour (8:00 a. m, to 5:00 p. m.) 
would be entitled only to 2-hour 
allowance for reporting to duty be- 
tween such hours 

Travel: 

Commencement of travel from Hono- 
lulu, Hawaii, to outlying points— 
Pear) Harbor and Barber’s Point— 
at which customs inspections take 
place during night hours (between 
6:00 p. m. and 8:00 a. m.) outside of 
employee’s regular tour of duty 
hours does not constitute reporting 
for duty to entitle employee to extra 
compensation under 19 U. S. C. 267 
and sec, 24.16 (g) of Customs regu- 
lations, 19 C. F. R. 24.16, so as to 
authorize inclusion of travel time in 
compensable time for actual per- 
formance of duty in addition to 4 
hours or other constructive com- 
pensable time under regulations - - .. 

Mere performance of travel immedi- 
ately prior to 8:00 a. m. (end of 
“night”) in reporting for duty at 
place of inspectional work at 8:00 
a. m. or later does not entitle customs 
employees to extra compensation for 
overtime services under 19 U. 8. O. 
267 and sec, 24.16 (g) of Customs 
regulations......... aquashauaiaeceve 


276 


Duty performance requirement—em- 
ployees of Foreign Quarantine Div. of 
U. 8. Public Health Service, who have 
been ordered to overtime duty and 
report for such duty, but who do not 
perform services because of circum- 
stances beyond their control, may be 
paid overtime under sec. 364 (d) (1) 
of Public Health Service Act, 42 
U. 8. C. 267; also, compensatory time 
not being specifically authorized by 
act may not be granted _-.. 


Night work. (See Compensation, night 
work, customs employees) 

Standby, etc., time—employees of For- 
eign Quarantine Div., U. 8. Public 
Health Service, who perform overtime 
duties during nighttime may not 
receive additional compensation for 
periods of constructive ‘‘stand-by or 
waiting time’’ under sec. 364c of Public 
Health Service Act, 42 U. S. C. 267 (c), 
which requires performance of actual 
duty during prescribed overtime 
periods for entitlement to overtime 
compensation, and there is nothing in 
amendatory act of June 21, 1957, 71 
Stat. 181, which confers any specific 
authority on Sec. of Health, Educa- 
tion and Welfare from which discre- 
tionary power to determine what 
constitutes overtime services could be 
inferred 


Travel time—overtime compensation, 
under sec. 364c of Public Health 
Service Act, 42 U. S. C. 267, is in lieu 
of compensation under any other 
provision of law and neither per 
annum nor wage board employees of 
Foreign Quarantine Div. of U. 8. 
Public Health Service may be paid 
overtime compensation for travel 
between headquarters and temporary 
duty stations 


Irregular, unscheduled: 


Distinguished from scheduled—word 
“unscheduled” in sec. 203 of Federal 
Employees Pay Act of 1945, as 
amended by sec. 205 of act of Sept. 1, 
1954, 5 U. S. C. 912a, which provides 
overtime compensation for 2-hour 
minimum period of call-back duty is 
antithesis of word “‘scheduled” which 
refers to work scheduled in advance 
over periods of not less than 1 week, 
and, therefore, call-back work which 
is announced at beginning of work- 
week for performance during that week 
must be regarded as unscheduled duty 
and employee is entitled to overtime 
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Periodic step-increases— Continued 


Irregular, unscheduled—Continued 
compensation for minimum of 2 hours 
regardless of length of call-back duty. 

Holidays: 

Employee who Is called back to duty 
on holiday and performs continuous 
duty which covers portion of his 
regular daily tour of duty and less 
than 2 hours overtime is entitled to 
holiday premium pay for nonover- 
time work and to 2 hours minimum 
overtime pay for overtime work 

Two-hour minimum pay requirement 
for call-back overtime in 5 U. 8. O. 
912a and 2-hour minimum pay re- 
quirement for holiday work in 5 
U. 8. ©. 922 (b) are coextensive 
where both overtime and nonover- 
time work are performed on holiday 
and payment of 2 hours of overtime 
compensation where call-back duty 
on holiday covers nonovertime duty 
and less than 2 hours of overtime 
satisfies minimum requirement for 
both secs. 912a and 922 (b) 

Minimum requirement—employee who 
has regularly scheduled tour of duty 
from 2:30 p. m. to 11:00 p. m., Monday 
through Friday and who on Monday 
is notified that he must appear in 
court as witness on Tuesday from 
9:00 to 10:00 a. m. is entitled to be paid 
for minimum of 2 hours of overtime 
under unscheduled overtime pro- 
visions of sec. 203 of Federal Employees 
Pay Act of 1945, as amended by sec. 
205 of act of Sept. 1, 1954, 5 U. 8. O. 


Standby, etc., time—saved pay—savings 
provision in sec. 208 (b) of act of Sept. 1, 
1954, 5 U. 8. C. 926 note, for employees 
working regular 72-hour tour of duty, 
involving substantial standby time, is 
applicable to those employees who are 
performing such duty on date adminis- 
trative agency places into effect regula- 
tions to implement sec. 208; therefore, 
Navy firefighters who, after being given 
benefit of savings provision on effective 
date of administrative regulations, were 
promoted and assigned to 48-hour tour of 
duty witb no standby duty and subse- 
quently were placed on 72-hour tour of 
duty involving standby duty, which re- 
sulted in decrease in compensation, are 
not entitled to have savings provision 
applied again 

Periodic step-increases: 

Wage board employees. (See Compensa- 
tion, wage board employees, periodic 
step-increases) 

Waiting period commencement—when- 
ectually-employed, etc., employeee— 


when-actually-employed employees who 
perform service in excess of 40 hours a week, 
but who have no regularly scheduled 
tour of duty, may not have exoess work 
credited to shorten period of 52 or 78 cal- 
endar weeks required for periodic step- 
increase purposes, therefore, when em- 
ployee has performed required calendar 
period and within that period has served 
required hours at straight time rates, he 
has met waiting period requirement for 
periodic step-increases, regardless of how 
hours are divided among calendar weeks. 


Postal Service: 


Automatic increases—superior accomplish- 
ment—effective date—administrative de- 
lay or oversight in processing of superior 
performance step-increases for postal em- 
ployees in salary level PFS-10 or higher 
levels pursuant to sec. 401 (b) of Postal 
Field Service Compensation Act of 1955, 
39 U.S. O. 981 (b), and regulations issued 
thereunder, does not defeat right of em- 
ployees to higher rate of compensation 
on date 52-week qualifying period is 
completed, and administrative action 
retroactively correcting error or oversight 
is not prohibited 

Holidays—Saturda ys—postal employees in 
or below salary level PFS-7 who work on 
Saturday which is also holiday are en- 
titled to both compensatory time bene- 
fits for Saturday work and holiday bene- 
fits provided in subsecs. 603 (2) (a) and 
(b) of Postal Field Service Compensa- 
tion Act of 1955, 39 U. 8. ©. 1003 

Longevity increases—transfer to different 
schedule— Postal Service employee who 
was receiving compensation at longevity 
grade B in converted position in which 
longevity increases were based on 3-, 5 
and 7-year schedule when he was pro- 
moted to supervisory position, in which 
longevity increases are based on 13-, 18- 
and 25-year schedule, and placed in 
longevity grade A by virtue of comple- 
tion of 13 years of service is not entitled 
to retain promotion credits of former 
schedule under Postal Field Service 
Compensation Act. of 1955 which did not 
grant or authorize any new rights for 
employees transferred to supervisory 
positions and continued 13-, 18-, and 25- 
year longevity schedule for such posi- 


Postmasters—changes based on postal 
receipte—salary adjustment provisions of 
sec, 303 (b) of Postal Field Service Com- 
pensation Act of 1954, for fourth-class 
postmasters based on changes in gross 
receipts preclude application of highest 
previous salary rate rule after first salary 
conversion under sec. 304 of act is made... 
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ated fund employees—since employees of 

Army and Air Force Motion Picture Serv- 

fce—nonappropriated fund activity—are 

not subject to Civil Service Act, Civil Serv- 
foe Retirement Act, Classification Act of 

1949 or Annual and Sick Leave Act of 1951, 

they are not entitled upon subsequent 

employment in department or agency in 

Executive branch to such Federal em- 

ployee rights and privileges as highest pre- 

vious salary rate rule, service credit for an- 
nual leave accrual purposes and transfer of 
sick leave 

Removals, suspensions, etc.: 

Administiative regulations—indefinite em- 
ployee who, but for security suspension 
and removal from service, would have 
had her appointment converted to career 
appointment on Jan. 23, 1955, and who is 
is subsequently restored to duty in ac- 
cordance with decision in Cole v. Young, 
315 U. S. 536, concerning nonsensitive 
position removals, may be found to have 
been removed contrary to procedural 
protection afforded indefinite employ- 
ees by sec. 9.102 (a) (1) of CSC Regs. and 
be regarded as having remained con- 
structively in service until actual resto- 
ration; therefore, it would be proper to 
give employee career appointment as of 
Jan. 23, 1955, and back pay from that 
date until restoration 

Back pay: 

Classified civil service—back pay pro- 
visions of 5 U. 8. C. 652 (b) for em- 
ployees restored to duty following un- 
justified removals or suspensions from 
service are applicable only to em- 
ployees entitled to procedural protec- 
tion of act of Aug. 24, 1912, as amended, 
5 U. 8. C. 652 (a), and of sec. 14 of 
Veterans Preference Act of 1944, 5 
U. 8. C. 863, that is, employees in 
classified service and veterans prefer- 
ence eligibles 

Indefinite employee: 

Indefinite employee who, but for 
security suspension and removal 
from service, would have had her 
appointment converted to career 
appointment on Jan. 23, 1955, and 
who is subsequently restored to 
duty in accordance with decision in 
Cole v. Young, 315 U. 8. 536, con- 
cerning nonsensitive position re- 
movals, may be found to have been 
removed contrary to procedural 
protection afforded indefinite em- 
ployees by sec. 9.102 (a) (1) of CSO 
Regs. and be regarded as having 
remained constructively in service 
until actual restoration; therefore, 
it would be proper to give employee 
career appointment as of Jan. 23, 


Back pay—Continued 
Indefinite employee—Continued 

1955, and back pay from that date 
until restoration 

Indefinite employee who does not 
have either competitive (classified) 
status or veteran’s preference and 
who is restored to duty in accordance 
with Supreme Court decision in 
Cole v. Young, 351 U. 8. 536, which 
held that summary suspension and 
dismissal procedures of E. O. No. 
10450 and of act of Aug. 26, 1950, 
could not be extended to employees 
in nonsensitive positions, is not 
entitled to back pay for period of 
suspension and removal 

Involuntary annual leave: 

Payment of lump sum for involuntary 
annual leave veteran eligible was 
required to take during 30-day 


advance notice period prior to 


separation is regarded as payment 
of “salary” within purview of 
Taylor v. U. S., 131 C. Cls. 387, 
concerning enforced leave 

Veteran eligible employee who was 
required to take involuntary annual 
leave during 30-day advance notice 
period prior to separation from 
service may not receive compensa- 
tion again for actual time covered 
by enforced leave but may be 
recredited with leave and receive 
lump-sum leave payment therefor. 

Veteran preference eligible who was 
in both voluntary and involuntary 
annual leave status during 30-day 
advance notice period prior to 
separation from seryice may have 
only involuntary leave regarded as 
premature discharge and is entitled 
to recredit and payment in lump 
sum for such involuntary leave to 
extent that payment is not in excess 
of employee's leave ceiling 

Under provisions of 5 U. 8. C. 652 (a) 
and 5 U.S. C. 863 relating to unwar- 
ranted suspensions and removals 
from service, periods of annual leave 
or enforced leave incident to con- 
templated removal of employees 
from service may be considered as 
periods in lieu of suspension so as to 
entitle employees on restoration, 
pursuant to either mandate of CSO 
or administrative action, to com- 
pensation and recredit of leave, sub- 
ject to maximum accumulation 
restriction in Annual and Sick Leave 
Bigd OB WR ccs tntisttioncsincadtbttexe 

Former overseas, preference-eligible 
employee who was in annual leave 
status for more than 4 months from 
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Involuntary annual leave—Continued 
date of notification of termination of 
services and who, on appeal to CSO, 
had removal action upheld but was 
ordered restored to active duty 
status during entire advance notice 
period due to procedural irregularity 
in placing him in involuntary annual 
leave status for 30-day notice period 
has right under 5 U. 8. C. 863 to 
active duty status for only 30 days, 
notwithstanding that, in exercise of 
administrative discretion, advance 
notice of more than 30 days is given 
or, after adverse decision, date of 
removal ts postponed for availability 
of grievance procedures; and, there- 
fore, employee may not receive 
lump-sum payment for leave subse- 
quent to 30-day notice period._..... 


Veteran preference eligibles—back pay 
provisions of 5 U. 8. C. 652 (b) for 
employees restored to duty following 
unjustified removals or suspensions 
from service are applicable only to 
employees entitled to procedural pro- 
tection of act of Aug. 24, 1912, as 
amended, 5 U. 8S. C. 652 (a), and of 
sec. 14 of Veterans Preference Act of 
1944, 5 U. S. C. 863, that is, employees 
in classified service and veterans 
a 

Wage board employees: 
Conversion from classified positions: 

Reconversion—saved cost-of-living al- 
lowances—cost-of-living allowances 
which were saved to overseas em- 
ployees on conversion of employee 
and position from Classification Act 
position to prevailing rate position, 
pursuant to 5 U. 8S. C. 1082, do not 
continue to be regarded as part of basic 
compensation on subsequent promo- 
tion of employee from prevailing rate 
position to Classification Act position, 
and, therefore, cost-of-living allowance 
saved on original conversion must be 
deducted from basic rate of compensa- 
tion established under prevailing rate 
position in determining basic rate for 
Classification Act position............ 

Saved compensation—employees who 
continue to occupy wage board posi- 
tions which should have been con- 
verted to Classification Act positions 
prior to Sept. 1955—expiration date 
for conversion actions pursuant to 
5 U. 8. ©. 1082 (7)—are entitled to 
saved salary benefits in 5 U. 8. O. 
1114 note, provided that saved salaries 
do not exceed salary rates in effect for 
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Wage board employees—Continued 

Conversion from classified positiens— 
Continued 

such employees as 6f date of first day 
of pay period which began more than 
12 months after Sept. 1, 1954.......... 
Periodic step-increases—administrative 
error—administrative error in failing to 
make proper notation so that wage board 
employee would receive periodic step- 
increase on date he became eligible for 
the increase, pursuant to regulations 
which implement 5 U. 8. C. 1082 (7) and 
which do not require any administra- 
tive determination after employee meets 
service requirements, may be retroac- 
tively corrected without violating gen- 
eral rule which prohibits increases in 
compensation based on retroactive ad- 
ministrative determinations. ........... 
Withholding—debt liquidation—persons sub- 
ject to current pay withholding—civilian 
deputy disbursing officers—provisions of 10 
U. 8. C. 2772, under which Secretary of a 
military department may authorize in- 
stallment liquidation of indebtedness, are 
applicable to military as distinguished 
from civilian officers, and, therefore, 
civilian deputy disbursing officer in mili- 
tary department who loses or embezzles 
funds entrusted to him by disbursing offi- 
cer may not receive any pay until debt is 
IR ce ncncunasedacdenistsnsansesens 
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(See Meetings) 


CONTRACTING OFFICERS: 


Arbitrary, etc., determinations—fact that at 
time of issuance of invitation which re- 
quired shipment of coal to Korea to be 
made on American flag tramp vessel ton- 
nage transported on foretgn vessels was far 
in excess of that which had moved on 
American vessels made it mandatory, 
under 46 U. S. C. 1241 (b) which requires 
that at least 50% of gross tonnage of certain 
shipments be carried on American flag 
vessles, to require American vessels, and 
refusal of procuring agency to permit con- 
tractor to use foreign vessel may not be 
regarded as arbitrary determination not in 
BINNS CET) . Disceccivinntdcicinidtscwccce 


CONTRACTS: 


Administrative reports—disputes, (See Con- 
tracts, disputes, conflict between adminis- 
trative report and contractor’s allegations) 

Amounts: 

Estimates—specific lot, job, ete.—an esti- 
mated quantity which is specified in 
contract for furnishing topographic maps 
of all acreage in designated area and on 
which contractor relies in fixing price 
per acre is merely opinion and does not 
constitute warranty; therefore, in ab- 
sence of evidence of bad faith or fraud on 


Page 
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part of contracting officers in determin. 
ing estimated quantity, contractor is not 
entitled to additional amount for in- 
creased costs resulting from acreage less 
GR Conic cntinensiedseness<ce 

Indefinite—contractor’s _liability—under 
contract which provides that stated 
quantities are only estimates and are not 
to be considered as guaranty of exact 
number of items to be furnished, Govt. 
has right to require less than estimates 
and contractor assumes risk of variations 
from estimate so that fact that require 
ments contract has become unprofitable 
due to sharp reduction in quantities 
needed does not justify price adjust 
ment, in absence of evidence that esti 
mates were based on other than best 
information available 


Equal or tie bids—although, in case of tie 
low bids award should be made by draw- 
ing lots, this procedure is not required 
by law and need not be used when it 
would be to advantage of Govt. to do 
otherwise; for example, where illegal 
award was made to one of two bidders 
as result of erroneous freight rate compu- 
tation and proper evaluation of alter- 
nate bids would have indicated that both 
low bids were equal, it would be ad- 
ministratively advantageous to Govt. 
to retain contractor with whom invalid 
procurement had been undertaken and 
award proper contract to him 

Federal aid, grants, etc.—Federal law 
compliance—regulations—although Hill- 
Burton Act, 42 U. 8. C. 291, which 
authorizes grant of Federal funds to 


Assignments. (See Set Off, contract pay 
ments, assignments) 

Authority—appropriations—provision in sec. 
609 of Dept. of Defense Appro. Act 1954, 
which makes procurement appropriations 
available for acquisition of releases for 
patent infringements, before suit is brought, 


project sponsors for rehabilitation cen- 
ters does not prescribe method by which 
construction contracts should be award- 
ed, regulations, promulgated pursuant 
thereto, require “competitive bidding” 
and “‘award to the responsible bidder 
submitting the lowest acceptable bid,” 


and which has been codified and enacted 
into positive law as 10 U. S. ©. 2386 is 
express authority under which Dept. of 
Air Force may enter into agreement for 
settlement of claims arising out of patent 
infringements occurring prior to 1953. 


Awards: 


Cancellation: 
Illegal: 

Requirement in invitation for sub- 
mission of technical qualification 
information on bidder’s experience 
and background does not justify-use 
of this information for bid evaluation 
purposes but only for determination 
of responsibility of bidder under 10 
U. 8S. C. 2305 and, in absence of 
evidence that low bidder was not 
qualified to perform, award to 
higher bidder based on point system 
established to evaluate technical 
qualification information should be 


Award to other than low bidder on 
basis of experience, superior per- 
formance, financial resources, and 
other factors, in absence of deter- 
mination that low bidder was not 
qualified to perform, is contrary to 
10 U. 8. C. 2305 (b), which requires 
awards to be made to lowest respons- 
ible bidder who is able to meet 
specifications, and makes resultant 
contract wlegal so that no liability for 
costs or loss of profits is imposed on 


therefore, project sponsors are required 
to comply with Federal competitive 
bidding system as interpreted by Fed- 
eral courts and accounting officers 
Negotiation. (See Contracts, negotiation) 
Separable or aggregate—deductions for 
combined bids—bidder who, in respouse 
to 2 invitations which permitted bidders 
to offer reduction in case of award of 
both projects, submits low bids with 
different disproportionately large de- 
ductions on basis of erroneous interpre- 
tation that only 1 deduction would be 
taken on award of second contract may 
not have his bids accepted on basis of 
interpretation which is contrary to 
intent of procuring agency and as under- 
stood by other bidders; and acceptance 
of bids on basis of contractor’s subse- 
quent offer to perform at either single or 
double deduction, or in alternative, to 
perform 1 of projects at bid price would 
open way for unscrupulous bidders to 
leave themselves option to decide, after 
opening, amount of their bids 
Small business concerns: 
Advertised procurement statutes: 
Declaration of Congressional policy 
with respect to small business con- 
tained in various procurement stat- 
utes without specific implementa- 
tion similar to that provided in 
sec. 214 of Small Business Act of 
1953, 15 U. 8. C. 643, for set-asides 
may not be construed as repealing 
or making inapplicable statutory 
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Small business concerne— Continued Small business concerns—Continued 
Advertised procurement stat utes— Con. Certifications-—Continued 
restrictions otherwise applicable to for reason that prior to award parent 
advertised procurements so as to corporation of contractor had ac- 
justify issuance of procurement di- quired additional subsidiary, would 
rective under which large progress serve no useful purpose after time 
payments are offered to small busi- for placing orders under contract has 
ness concerns in formally advertised CG kictktvitbatdinientimiiinnes 679 
competitive procurement eooon------ 268 Progress payment incentive—procure- 
Set aside for exclusive award to small ment directive under which larger 
business concerns of portion of con- progress payments are offered to small 
struction contracts authorized pur- business concerns creatcs potential 
suant to Housing Amendments inequality among bidders and is, there- 
(Act) of 1955 would be contrary to fore, invalid as applied to formally ad- 
sec. 403 (b) of act, 42 U.S.C. oa = vertised proeurements.........-..---- 268 
hi i strict - 
er es eee “Se Subcontracting limitation—Iissuance of 
vertising, consideration of all bids 
: : administrative regulation which 
received from firms qualified by 
: : would preclude small business con- 
experience and financial responsi- ‘$ 
— tractors under set-aside procurements 
bility, and award to lowest accept- « % 
A from subcontracting with large busi- 
RO cctitinnkntcnacenciiinnsone 271 : , 
CetRetticns: ness firms would be in consonance with 
oe spirit, and intent of statutes affecting 
Conclusiveness: 
: : small business participation in Govt. 
Small business competency certifica- 
: ‘ ‘ Si iidcrnictiatinatndiesmmaniemeie 678 
tions which are made conclusive 
on procurement officers of Govt. Supplies and services v. construction—in 
by sec. 213 of Small Business Act view of fact that sec. 214 of Small 
of 1953, 15 U. S. C. 642, are final Business Act of 1953, 15 U. S. C. 643, 
only with respect to capacity or ae Se ee 
credit of bidder and are not con- al produc 
trolling where bidder is deter- plants operated by small business 
mined not to be qualified for concerns, refers specifically to ‘‘con- 
other reasons, such as lack of tracts for supplies and _ services,” 
integrity; consistent record of ane yet rag thes —> 
i : ° © furnishing of ‘‘ma- 
ena a ae terials,” “‘supplies” and ‘‘equipment” 
ment under Walsh-Healey or there is doubt as to its application to 
Davis-Bacon Acts..........--._.- 676 construction contracts authorized pur- 
Acceptance by procurement agency suant to Housing Amendments (Act) 
of small business certificate which Of 1955.....------------------2-------= 271 
is valid at time set-aside award is Withdrawal of set-aside—readvertise- 
made and is based on information ment of procurement and withdrawal 
which is correct at time requested of small business set-aside after plan- 
is required by law and regulation ned producer no longer qualified as 
(15 U. 8. C. 642 (b) and sec. 1-703 small business and evaluation of bids 
of Armed Services Procurement revealed price differential of approxi- 
MINE. nnetdicecnectcunsen 679 mately 10% between low small busi- 
Issuance of certificate of competency ness bid and price paid for material in 
to bidder by Small Business Ad- prior procurements plus adjustment 
min., pursuant to 15 U. S. C. 642, for changes in market were proper 
is conclusive upon contracting actions and fact that prices in courtesy 
officers only as to bidder’s capacity bid of former small business firm were 
and credit and, therefore, the fact not revealed to bidders under first 
that low bidder who was deter- invitation does not afford basis to void 
mined not to be responsible award under readvertisement......... 147 
because of unsatisfactory contract To other than lowest bidder: 
performance could have obtained Award of construction contract to other 
certificate of competency is not than low bidder on basis of earlier com- 
material to deterraination......... 708 pletion date under invitation, which 


Ineligibility prior to revocation—objec- 
tion to small business set-aside con- 
tract which was awarded on basis of 
small business certificate, which was 
not revoked until some time later 


did not include any statement regard- 
ing completion time or that time 
would be considered as evaluation 
factor, is improper and fact that 
specifications required bidders to 
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a fee accruing to shipbuilder in violation of 


To other than lowest bidder—Continued 
furnish completion date is not suf- 
ficient to justify evaluation on any 
basis other than price 

Award of contract by Dept. of Army to 
bidder determined to be low on basis 
of erroneous freight rate computation 

is invalid under 10 U. 8. C. 2305 (b) 

which requires award to be made to 

low bidder; however, with respect to 
any deliveries already made and 
accepted, payment may be made on 
quantum meruit basis for reasonable 
value, not to exceed cost to Govt. 
under low acceptable bid 

Other factors considered: 

Air Force procurement instruction 
which was promulgated pursuant to 
formal advertisement for bid re- 
quirements in 10 U. 8. C. 2305 and 
which prohibits contracting officer 
from making awards to other than 
low bidder on basis of factors other 
than price, unless he first determines 
that low bidder is not qualified, is 


proper interpretation of 10 U. 8. C. 


2305 (b) which requires that awards 
be made to responsible bidder whose 
bid conforms to invitation and will 
be most advantageous to U. S., price 
and other factors considered -......-. 
Awards of Govt. contracts are required 
to be made to lowest responsible 
bidder who is able to meet specifica- 
tions, and phrase ‘other factors 
considered” in procurement statutes 
may not be construed to broaden 
scope of existing advertising require- 
ments or to introduce new bid 
evaluation criteria in order to permit 
awards to other than lowest bidder 
on basis of experience, superior per- 
formance, financial resources, and 
other factors where low bidder is 
able to meet specifications 
Award to other than low bidder on 
basis of experience, superior per- 
formance, financial resources, and 
other factors, in absence of determ- 
ination that low bidder was not 
qualified to perform, is contrary to 
10 U. 8. C. 2305 (b), which requires 
awards to be made to lowest re- 
sponsible bidder who is able to meet 
specifications, and makes resultant 
contract illegal so that no liability 
for costs or loss of profits is imposed 
on Govt 
Bonds—payment. (See Bonds payment) 
Contingent fees—insurance brokers—re- 
quirement that shipbuilders obtain build 
er’s risk insurance, including war risk in- 
surance, does not make cost of inclusion of 
insurance premiums in bid price brokerage 


Cost-type—damages—under 


sec. 1209 (c) of Merchant Marine Act, 1936, 
46 U. 8. C. 1289 (c), when insurance is re- 
quired to be taken out in name of ship- 
builder, owner and U. 8 


Cost-plus: 


Firm price in lieu of—negotiated award on 
on cost-plus-a-fixed-fee basis rather than 
on fixed-price basis after administrative 
determination is made under 10 U. 8. C. 
2306 (a) that cost-plus-a-fixed-fee type 
would be less costly than other methods 
and that it was impractical to secure serv- 
ices of kind or quality required without 
use of this type does not afford legal basis 
for objection to type of contract selected 
and by law, 10 U. S. C. 2310 (b), admin- 
istrative determination is fimal_.....---- 

Low fixed fee v low overall cost—negotiated 
cost-plus-a-fixed-fee award to bidder who 
offered low fixed fee rather than to bidder 
who was low on overall basis for reason 
that overall estimate would not bind 
either Govt. or contractor, whereas the 
fixed fee would bind the parties, is in best 
interests of Govt 

Subcontracts—statutory procurement re- 
quiremeats—action of prime cost-plus-.- 
fixed-fee contractor who, with approval 
of contracting officer, and after issuance 
of purchase order for article of its own 
manufacture on basis of lowest quotation, 
issued second purchase request contain- 
ing specifications written around its own 
article so that second order could be 
matched with first and eliminate repair 
problems, does not render subcontracts 
illegal as in contravention of statutory 
procurement requirements which are not 
applicable to such subcontracts 

construction 

contract between Federal Govt. and 

State which obligates Govt. to reim- 

burse State for actual costs, an arbitration 

award representing damages for breach of 
contract due to engineering mistake which 
necessitated change in specifications may 
be administratively determined to be item 
of actual cost for payment under contract. 


Damages: 


Liquidated: 
Delays: 
Time establishment: 

Inclusion of liquidated damage 
clause which would require inspec- 
tion of items to be furnished for 
overseas use by specified date and 
would further indicate that timely 
compliance was essential to prep- 
aration of timetables for over- 
seas shipments is proper; also, in- 
clusion of liquidated damage pro- 
vision, based on percentage of con- 
tract price applicable to delinquent 
quantity for each day of delay is 





892 


CONTRACTS—Continued 
Damagee— Continued 
Liquidated— Continued 
Delays—Continued 

Time establishment—Continued 

not objectionable so long as 

amount may not be regarded as 

DE cidtinnoinuscaisensensinenes 392 
Liquidated damages for breach of 
terms under contract in which de 
livery date was qualified by word 
“approximately” may not be en- 
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Default: 

Excess costs—purchase order—contractor 
who, after default, was charged excass 
repurchase costs under purchase order 
which did not contain “disputes” clause 
is, nevertheless, liable for excess costs 
under common law remedy for damages 
sustained as result of breach of contract. 810 

Procurement from another source: 

Excess cost liability: 
Contractor who, after failing to furnish 


forced until specific date on which 
contractor would be bound to 
make delivery is fixed, and, in 
absence of demand for delivery 
having been made prior to date 
contractor made delivery to vessel, 
which was 14 days after approxti- 
mate date specified in contract, 
evidence which shows possibility 
of available space prior to actual 
date of delivery is insufficient to 
support assessment of liquidated 


supplies meeting specifications on 
delivery date and after failing to 
agree to revised delivery schedules 
for replacements, was advised that 
contract termination provisions 
would be invoked may not have 
sustained the allegation that can- 
cellation was unjustified or arbi- 
trary, and, inasmuch as repurchase 
was made 16 days after date of 
termination from second lowest 
bidder on original invitation to bid 


CE cttitinnicrendannsecinbinn 392 and at same price offered originally 
Assessment of liquidated damages by that bidder, Govt. may be con- 
on account of rejection of portion of sidered to have acted properly, and 
material with resulting delivery excess costs are chargeable to de- 
delay against contractor who re- faulting contractor.................. 310 
ceived award on basis that bid was Evidence which shows that failure of 
only one meeting Govt.’s full Govt. to timely issue letters of com- 
quantity requirements rather than mittment under Federal Supply 
on basis that other bidders may Service contract contributed to de- 
not have met the short delivery re- fault of small business contractor 
quirements of invitation is im- who is charged with excess costs 
DORI. «.ncnsmanncetdieceeeianeien 605 incurred by Govt. in procurement 
Under invitation which specified de- of required items from another 
finite date on which supplies were source affords contractor basis for 
to be available for inspection, 8 meritorious defense to damage claim; 
bidder who did not propose to therefore, further efforts to enforce 
make material available for inspec- claim are not justified and amounts 
tion before date specified may not withheld for application to con- 
be regarded as having received tractor’s debt may be released...... 634 
award on basis of delivery time Deliveries: 
less than that of any other bidders Defective supplies, etc.—breach of war- 
to justify assessment of liquidated ranty. (See Contracts, warranties, 
damages measured on basis of notice of breach) 
difference between price quoted Delays: 
by one of other bidders and con- Damages. (See Contracts, damages) 
tractor’s price for amount of mate- Supplier default—delay by contractor 
rial which was rejected on inspec- due solely to default of supplier in 
BAe ctsieeemnntiemmmnncaneaiiianiiits 605 failing to furnish material which ts in 
Excessive—inclusion of liquidated dam- short supply and necessary in manu- 
age clause which would require in- facture of equipment needed by Govt. 
spection of items to be furnished for may be determined to be delay arising 
overseas use by specified date and out of causes beyond control and with- 
would further indicate that timely out fault or negligence of contractor 
compliance was essential to prepa- and, therefore, excusable under con- 
ration of timetables for overseas ship- tract containing provision that author- 
ments is proper; also, inclusion of izes extensions of time for delays be- 
liquidated damage provision, based yond control and without fault of 
on percentage of contract price ap- contractor, including defaults of sub- 
plicable to delinquent quantity for Cc vcctasccccntinenccsnense 613 
each day of delay is not objectionable Disputes: 
go long as amount may not be re Conflict bet ween ad ministrative report and 
garded as penalty...... panieitnienieniie 892 contractor’s allegations—in cases of dis- 
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Disputes—Continued 
puted questions of fact between con- 
tractor who alleges that equipment 
furnished was damaged by Govt. han- 
dling and administrative agency report 
which indicates that damage did not 
occur while equipment was in Govt.'s 
possession, it is long established rule of 
GAO to accept administrative report 
in absence of evidence sufficiently con- 
vincing to overcome presumption of 
correctness of report 
Failure to follow administrative proce- 
dure—failure of contractor to refer to 
contracting officer a dispute concerning 
extra expenses incurred in replacement 
of equipment to conform with specifica- 
tions as required by contract disputes 
clause precludes contractor from _ re- 
covering on claim 
Duration—term of years—contract which 
requires city to furnish water to Federal 
installation for 20 years in consideration 
for construction of filter plant with Federal 
funds, pursuant to statute specifying that 
water was to be supplied at rates which 
would amortize construction costs not later 
than 30 years, may not be regarded as 
terminated if complete amortization is 
accomplished prior to 20-year term in 
absence of contract termination or modi- 
fication provision; and, even though in- 
creased costs and other factors are operat- 
ing to disadvantage of city, there is no 
legal basis for payment of rates in excess 
of those stipulated in contract during 
20-year term 
Federal supply schedule—commitment letter 
issuance requirement—evidence which 
shows that failure of Govt. to timely issue 
letters of commitment under Federal Sup- 
ply Service contract contributed to default 
of small business contractor who is charged 
with excess costs incurred by Govt. in pro- 
curement of required items from another 
source affords contractor basis for meri- 
torious defense to damage claim; therefore, 
further efforts to enforce claim are not 
justified and amounts withheld for appli- 
cation to contractor’s debt may be re- 


Final settlement date. (See Bonds, payment, 
final settlement date) 

Freight charges—port charges. (See Vessels, 
charters, port charges) 

Government property—scrap, etc., liability— 
clothing manufacturing contract which in- 
cludes in bid schedule provision relieving 
contractor of liability for return of scrap or 
waste from Govt-furnished materials and 
includes in mimeographed form made part 
of general provisions requirement that 
contractor account for waste materials is 
ambiguous and, in absence of evidence of 
actual intent of parties, must be construed 
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against Govt.; therefore, contracting 
agency may not assess contractor for value 
of scrap on hand at time of completion of 
contract 


Costs greater than contemplated—contract 
which requires city to furnish water to 
Federal installation for 20 years in con- 
sideration for construction of filter plant 
with Federal funds, pursuant to statute 
specifying that water was to be sup- 
plied at rates which would amortize 
construction costs not later than 30 years, 
may not be regarded as terminated if 
complete amortization is accomplished 
prior to 20-year term in abscence of con- 
tract termination or modification provi- 
sion; and, even though increased costs 
and other factors are operating to dis- 
advantage of city, there is no legal basis 
for payment of rates in excess of those 
stipulated in contract during 20-year 


Fixed price—performance impossibility— 
contractor who, pursuant to experi- 
mental and development undertaking, 
executed negotiated fixed-price contract 
rather than cost-reimbursable type con- 
tract after assuring contracting agency 
that he could meet specification weight 
requirements, which were subsequently 
relaxed to permit acceptance of model as 
ultimately offered, is not entitled on 
basis of alleged impossibility of meeting 
original weight limitation to amount 
greater than fixed price 


Labor stipulations—Davis-Bacon Act—mini- 


mum wage deter minations—erroneous de- 

termination as requiring modification— 

although correction of inadvertent errors in 
prevailing wage schedules determined pur- 
suant to Davis-Bacon Act, 40 U. 8. C. 276a, 
does not automatically authorize change in 
contract price, contract amendments or 
change orders may be made in accordance 
with price adjustment provisions of par- 
ticular contracts involved; however, fact 
that minimum wage rates may be raised in 
process of correction does not necessarily 
mean that performance is made more ex- 
pensive or that contractor is entitled in 
every case to additional compensation.... 

Leases. (See Leases) 

Mistakes: 

For errors prior to award. (See Bids, mis- 
takes) 

Contracting officers’ error detection duty— 
price variances—contractor who, after 
award of contract for furnishing 2 types 
of paint under different specifications, 
alleges error insofar as his prices for both 
types were inadvertently based on same 
specifications and, therefore, identical, 
and who submits worksheets showing 
that raw material cost is greater than his 


893 


Page 





894 


CONTRACTS-— Continued 
Mistakes—Continued 





bid on those items has established that 
bona fide error was made and that con- 
tracting officer, having knowledge that 
all other bidders quoted higher, rather 
than identical prices on paint for higher 
grade specifications, should not have ac- 
cepted bid without verification......... 
Correction—evidence—contractor who, up- 
on request for verification of bid errors, 
presents evidence to show that one of 
eomponent prices contributing to unit 
bid price for one item was transposed 
may be allowed price adjustment which 
will not change standing as low bidder; 
however, on basis of evidence which 
shows that error in second item was due 
to omission of component steps and 
prices, price adjustment to include fac- 
tors which were not intended at time 
bid was made may not be authorized... 
Mutual—performance impossibility—w here 
both parties to fixed-price contract were 
aware, prior to award, that considerable 
amount of experimental work was neces- 
sary in order to perfect model complying 
with minimum requirement of specifi- 
cations, fact that weight limitation had 
to be subsequently relaxed to permit ac- 
eeptance of model ultimately offered 
may not be regarded as mutual! mistake 
or misapprehension of fact to entitle con- 
tractor to amount greater than price..... 
Price adjustment: 
To next low bid: 

Price adjustment due contractor who, 
after award, has established that 
bona fide error was made in his bid 
and that intended bid price exceeds 
that of next lowest bid, is limited 
to amount which may not exceed 
ND SOUND OER, cccsccnecenctienssnse 

Under contract which was awarded, 
without knowldege of patent am- 
biguity in payment terms, on basis 
of total price less prompt payment 
discount, although contractor in- 
tended price to be net and has sub- 
stantiated intended net price, pay- 
ment after delivery is limited to 
reasonable value of material not to 
exceed next lowest correct bid, and 
contractor, after proving that dis- 
count was not intended, may not 
recover discount upon Govt.’s fail- 
ure to make prompt payment...... 
Small business awards—when cor- 

rection of obviously erroneous con- 
tract prices quoted by contractor 
in total small-business-set-aside 
award would result in some of 
prices being higher than those 
quoted by other bidders—includ- 
ing large business suppliers whose 
bids were not invited—contract 
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Price adjustment—C ontinued 

To next low bid—Continued 
priees may be increased to in- 
tended price, not to exceed amount 
of next low bid, less discount, re- 
ceived on each item from small 
business source of supply-.......... 

Verification prior to allegation of error: 

Contracting officer’s responsibility—con- 
tracting officer who, after advising low 
bidder that bid is considerably lower 
than next lowest bid, receives unequiv- 
ocable confirmation of bid has ful 
filled responsibility for ascertainment 
of correctness of bid and subsequent 
allegation by contractor, after award, 
of error in bid price due to mathematt 
cal and typing mistakes does not afford 
basis for modification of contract... 
Preaward survey—preaward survey con- 
ducted at low bidder’s plant to de- 
termine his ability to fulfill contract 
cannot be regarded as including veri- 
fication of bid to preclude subsequent 
establishment of error resulting from 
a misprint in specifications.......... 
Time for confirmation—low bidder who 
was awarded contract two days after 
receiving mailed request for verifica- 
tion of bid prices, and before his letter 
alleging errors was received by con- 
tracting agency, may not be regarded 
as having been allowed reasonable 
time for confirmation of bid, not- 
withstanding administrative conten- 
tion that procurement was urgent.... 


Modification: 


Facilitation of war effort—administrative 
determination—crude oil sales contracts 
which were awarded to several inde- 
pendent refiners and which have become 
unprofitable because of change in mar- 
ket situation may not be modified gratul- 
tously when head of contracting agency, 
under Title II of First War Powers Act, 
50 U. 8. C. 611, determined that there is 
not sufficient basis to consider that such 
action would facilitate national defense; 
therefore, established rules of law, that 
officers of Govt. have no authority to 
modify contracts without consideration 
and that supervening events which ren- 
der contract performance less profitable 
do not justify excusing performance or 
adjusting price, are for application...... 

Minimum wage revisions. (See Contracts, 
labor stipulations, Davis-Bacon Act, min- 
imum wage determinations, erroneous 
determination as requiring modfication) 


Negotiation: 


Administrative deter mination—negotiated 
award on cost-plus-a-fixed-fee basis 
rather than on fixed-price basis after 
administrative determination is made 


Page 


786 


532 


706 


622 


INDEX DIGEST 895 


CONTRACTS— Continued 


Page | CONTRACTS—Continued Page 
Negotiation—Continued 


Negctiation—Continued 


under 10 U. 8. C. 2306 (a) that cost-plus- 
a-fixed-fee type would be less costly than 
other methods and that it was impracti- 
cal to secure services of kind or quality 
required without use of this type does 
not afford legal basis for objection to type 

of contract selected and by law, 10 

U. 8. C. 2310 (b), administrative deter- 

mination is final 

Award on revised proposal—low bidder on 
initial negotiation—rejection of lowest 
proposal received in initial round of 
negotiated procurement conducted pur- 
suant to 10 U. S. C. 2304 (a) (16) because 
of receipt of lower proposal received from 
late offeror and award to another con- 
cern on basis of lowest proposal received 
on resolicitation after receipt of revised 
proposals from all participating sources 
do not provide any basis for objection to 
procurement procedure, where negotia- 
tions are conducted to best advantage to 

Govt., award is made to supplier making 

best final proposal and there is no evi- 

dence of any violation of Armed Services 

PUCCINI RNB iacce cc anscewcsctcce ne 

Impractiecable to obtain competition: 

After proposals for preparation of techni- 
cal manuscripts were received from 16 
responsible firms and evaluated on 
basis of price, practicability of com- 
petitive procurement has been con- 
clusively demonstrated and a nego- 
tiated award under 10 U. 8. ©. 2304 (a) 
(10), which authorizes exception to 
formal advertising upon administra- 
tive determination that it is impracti- 
cable to obtain competition, is 
improper 

Examples of negotiated procurements in 
para. 3-210.2 of Armed Services 
Procurement Reg. for use under 10 
U. 8S. C. 2304 (a) (10) when it is im- 
practicable to obtain competition may 
only be used after lack of competition 
has been established 

Amendment of negotiated aircraft 
maintenance contract to include 
related maintenance work which had 
been performed previously under 
contract awarded pursuant to formal 
advertising for competitive bids is not 
improper under authority for negotia- 
tion of contracts where it is impossible 
to obtain competition in 10 U. 8. C. 
2304 (a) (10), which includes situations 
where as here military department has 
determined that it would not be 
practical or feasible to make award 
pursuant to advertised procurement, 
in view of more efficient and economi- 
cal “package” concept of having all 
maintenance and related services 


Impracticable to obtain competition—Con. 
performed by one contractor at each 
installation 

Standardization and _ interchangeability 

determination—standardization of fork 
lift truck specifications for purpose of 
limiting items in supply system to save 
on cost of preparation of technical man- 
uals, to eliminate initial repair part 
purchases, to reduce repair parts in stock 
and in storage and ultimately to increase 
combat efficiency in maintenance pipe- 
line was proper; and negotiated procure- 
ment of such fork lift trucks and parts 
which were for use overseas for rep]ace- 
ment of existing, in use, equipment 
under 10 U. 8. C. 2304 (a) (13) which 
permits procurement without advertis- 
of technical equipment whose standardi- 
zation and interchangeability of parts is 
necessary in public interest, was prop- 
erly negotiated procurement under law. 


Offer and acceptance: 


Method of submission—low bidder who, 
after submitting bid bond and letter 
indicating total prices in sealed envelope 
as required by invitation, places on table 
before bid opening board, without 
explanation, a completely executed bid 
may be regarded as having communt- 
cated valid offer and, inasmuch as there 
is not apparent any possible advantage 
which low bidder could have obtained 
by manner of submission of bid, it may 
be considered for award 

Mutuality—in reply to telegraphic inquiry 
from Portland, Oreg., Comm. of Public 
Works concerning whether dockage and 
service charges against vessels loading at 
West Coast ports would be considered in 
vessel charters for coal shipments to 
Korean ports, information that “port 
charges which are assessable by tariff to 
vessel and not the cargo will be pro- 
tected” may not be regarded as offer by 
Govt. to pay such charges, and subse- 
quent action of Commission in refraining 
from collecting charges from vessels did 
not create actual or implied obligation 
on U. S. to pay such charges. 


Oral quotations and purchase order issu- 


ance—although the question of whether 
issuance of purchase order in response to 
oral quotation or use of request for quo- 
tation form (DD Form 747) creates a 
valid, effectively binding contract or is 
merely offer which must be accepted 
either by express consent of offeror or 
by performance is matter for determina- 
tion from not merely words used but 
from intent of parties and circumstances 
surrounding transaction, no objection 
will be made in several cases to correction 
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Offer and acceptance — Continued 

of mistakes in price quotations submitted 

on request for quotation form (DD Form 

747) prior to formal acceptance of pur- 

chase order, provided procurement 

personnel are given explicit instructions 
in future that use of request for quota- 
tion form and issuance of purchase order 
will not constitute effective acceptance 

i iinatiiiniChincinenbacainittinibtinaninbcntlonts 

Performance—impossibility. (See Contracts, 
increased costs, fixed price, performance 
impossibility) 

Privity—third parties—Govt. drilling con- 
tractor who, after execution of stock trans- 
fer agreement to insure availability of 
funds for performance of mining and ex- 
ploration work, made payment, in con- 
sideration of release, to third party, who 
had loaned money on account of debts to 
subcontractor in return for stock, may have 
such settlement regarded as allowable item 
of cost under contract notwithstanding 
lack of privity between contractor and 
third party — 

Reformation. (See Contracts, modification) 

Sales. (See Sales) 

Specifications: 

Ambiguous—clothing manufacturing con- 
tract which includes in bid schedule pro- 
vision relieving contractor of liability for 
return of scrap or waste from Govt- 
furnished materials and includes in 
mimeographed form made part of general 
provisions requirement that contractor 
account for waste materials is ambiguous 
and, in absence of evidence of actual 
intent of parties, must be construed 
against Govt.; therefore, contracting 
agency may not assess contractor for 
value of scrap on hand at time of com- 
pletion of contract 

Amounts. (See Contracts, amounts) 

Changes, revisions, etc.: 

Advertising compliance. (See Advertis- 
ing, necessity of nonnecessity, specifi- 
cation changes) 

Time for consideration. (See Bids, time 
extension for submission, amended 
invitation) 

Conformability of equipment, etc., offered: 
Samples deviating from specitications: 

In the drafting of invitations for bids, 
samples should only be requested 
when interests of Govt. clearly re- 
quire them, and, when required, the 
terms of invitation should state 
specifically (1) that bid will be con- 
sidered to be qualified by sample so 
that if sample does not conform to 
specifications bid will be nonrespon- 
sive and that bid unaccompanied by 
sample will be unqualified under- 
taking to perform in strict accord- 
ance with specifications; or (2) that 
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CONTRACTS—Continued 
Specifications—Continued 
Confor mability of equipment, ete., offered— 
Continued 
Samples deviating from specifications— 
Continued 

sample is integral part of bid and 
failure to submit prior to bid opening 

will result in rejection 

Under invitation for bids which re- 
quires submission of samples of 
cloth for heat protection suits, bid 
accompanied by sample which does 
not meet specification requirements 
must be considered as qualified by 
sample and is required to be rejected 
as nonresponsive, and, even though 
there is only one available source of 
supply for cloth meeting specifica- 
tions, this fact could not necessarily 
preclude possibility of bidder at- 
tempting to use noncomplying 
material 

Subsequent offer to meet specifications— 
bid for construction of military hous- 
ing units which provides only approxi- 
mately 30% or less of storage space 
required by specifications and for 
type of plywood siding not specifically 
related to requirements is qualified 
bid containing deviations which go to 
quality of structures and cannot be 
waived by contracting officer, and 
neither note appended to bid in which 
bidder offers to make any reasonable 
changes nor letter received after open- 
ing in which bidder offered siding 
meeting specifications may properly 
be considered 

Descriptive data: 

Evaluation: 

Under invitation which requires sub- 
mission of bids on basis of either 
descriptive literature or on basis of 
previously supplied product, waiver 
of descriptive literature submitted 
by low bidder after evaluation indi- 
cates that data did not conform to 
specifications and award on alternate 
basis of evidence of having previ- 
ously supplied same product as 
subcontractor would be considera- 
tion of new bid after opening and 
prejudicial to other bidders in 
violation of competitive bidding 
statutes 

Bidder who submits descriptive litera- 
ture, which does not conform to 
specifications, and also information 
that he had previously furnished 
similar (but not identical) articles as 
subcontractor under procurement 
which was not in complete con- 
formance with current specification 
may not have mandatory descriptive 
literature requirement waived nor 
bid considered for award on basis of 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Evaluation—Continued 
specification variations without pre}- 
udice to rights of other bidders... .. 
Descriptive literature submission re- 
quirement in invitation which spe- 
cifically provides that noncom- 
pliance with requirement would 
result in rejection is substantiv. 
requirement which cannot be waived 
for one bidder after opening without 
prejudicing rights of other bidders... 
Previous production information sub- 
mitted by bidder with required 
descriptive literature pursuant to 
invitation which required bidders 
to include with descriptive literature 
“general experience and background 
on similar projects” and which also 
permitted them to submit similar 
procurement production experience 
as alternative to submission of 
descriptive literature ts for considera- 
tion as part and parcel of descriptive 
literature rather than as alternative 
evaluation election ................. 
Word “‘failure” in invitation provision 
which requires rejection of bids for 
failure to furnish descriptive litera- 
ture connotes omission to furnish 
material rather than failure of 
descriptive literature to comply 
with specifications................. 
Failure to incorporate in contract—under 
invitation which requires submission 
of descriptive data and under contract 
which does not incorporate descriptive 
data but merely requires furnishing 
of equipment of any reputable manu- 
facturer provided specifications are 
met, award to low bidder who submits 
descriptive data of particular manu- 
facturer but who intends to furnish 
equipment of another manufacturer 
results in valid contract, and con- 
tractor is not required to furnish 
equipment of same manufacturer as 
that illustrated in descriptive data 
but only equipment of reputable 
manufacturer provided it meets 
Ri cicticncdiccitnsssotncencse 
Deviations: 
Brochure inadvertently submitted: 
Although unsigned brochure which 
was inadvertently submitted with 
low bid and which contains provi- 
sions modifying legal obligations of 
parties contrary to invitation must 
be considered as part of bid, the 
bidder’s overall offer to comply with 
specifications, notwithstanding devi- 
ations, cures deviations and renders 
De EOIIING.... cncccccdncccctncsuse 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Brochure inadvertently submitted-Con. 

Low bidder who submitted with bid 
unsigned brochure containing pro- 
visions modifying legal obligations 
of parties contrary to invitation 
but who, prior to award, presented 
sworn evidence showing that bro- 
chure was inadvertently included 
by clerk contrary to instructions 
may have bid corrected to eliminate 
provisions at variance with invita- 
tion and considered for award....-. 

Informal v. substantive: 

Descriptive literature submission re- 
quirement in invitation which 
specifically provides that noncom- 
pliance with requirement would 
result in rejection is substantive 
requirement which cannot be waived 
for one bidder after opening without 
prejudicing rights of other bidders-_- 

Informalities and minor irregularities 
in bids which may be waived by 
contracting officers are those of form 
and not of substance, or of some 
immaterial and inconsequential de- 
fect in or variation of bid from exact 
requirement of invitation........... 

Evaluation factors—requirement in invi- 
tation for submission of technical quali- 
fication information on bidder’s expe- 
rience and background does not justify 
use of this information for bid evaluation 
purposes but only for determination of 
responsibility of bidder under 10 U. 8. C. 
2305 and, in absence of evidence that 
low bidder was not qualified to perform, 
award to higher bidder based on point 
system established to evaluate technical 
qualification information should be 


Evaluation on basis other than invitation: 
Award of construction contract to other 
than low bidder on basis of earlier 
completion date under invitation, 
which did not include any statement 
regarding completion time or that time 
would be considered as evaluation 
factor, is improper and fact that speci- 
fications required bidders to furnish 
completion date is uot sufficient to 
justify evaluation on any basis other 
CR BE eccnsmaxananenincttinaiian 
Invitation which requires bidders to ac- 
company their bids with sufficiently 
detailed plans and descriptive data to 
enable contracting agency to ascertain 
interpretation bidder was placing on 
general requirements is in effect per- 
mitting each bidder to draft his own 
specifications and to submit bid price 
based on plans and descriptive data 
rather than on strict compliance with 
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CONTRACTS — Continued 
Specifications— Continued 
Evaluation on basis other than invita- 
tion— Continued 


specifications and is, therefore, con- 
trary to competitive bidding system, 
which requires definiteness in drafting 
of specifications and notice to bidders, 
in advance of bid opening, of factors 
to be considered in evaluation of 
SRUIERROTEE.. cccccsscesqucesascescece 


Failure to furnish something required: 
Addenda acknowledgment—low bid- 


der’s letter bid which is ambiguous 
and does not refer to invitation amend- 
ment which might affect price offered 
by bidder should be disregarded in 
making award......... Liisdibeanndee 


Alternate unit prices on lump-sum invi- 


tation—under invitation which re- 
quires lump-sum quotation for com- 
plete performance and specifically pro- 
vides that unit prices requested on 
alternate items of work would not be 
considered in evaluation of bids, but 
would be basis for subsequent price 
sdjustment in event items of work 
should be more or less than amount of 
work shown on drawings and specifica- 
tions, unit prices are not essential part 
of bid so that failure on part of 2 low 
bidders to submit unit price on one of 
alternate items does not make bids 
nonresponsive to invitation. .........- 


Bid bond: 


Proposed provision in timber sales in- 
vitations to effect that award will be 
withheld from high bidder who fails 
to submit required bid deposit until 
it is determined whether any of 
other bidders, who meet deposit re- 
quirement, would be willing to ac- 
cept award at high bid price is con- 
ditional rejection depending on 
actions of other bidders and is legally 
invalid under competitive bid pro- 
cedures, which require acceptance 
or rejection based on bid submission 
and on relative standing as to price 
at time of opening. _..............--. 

Whether failure of bidder to furnish 
bid deposit requires rejection of bid 
or is informality which may be 
waived depends on facts and cir- 
cumstances of particular situation so 
that no hard and fast rule can be 
applied; however, generally, such 
deviation may be waived when it is 
in interest of Govt. and bidder’s 
failure to provide bid guarantee does 
not involve lack of financial ability.. 

Failure of low bidder to submit bid 
bond with bid as required by invi- 
tation or to furnish bid bond together 
with explanation of delay during 
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Specifications— Continued 
Failure to furnish something required— 
Continued 
27-day period after opening of bids 
justifies rejection of bid as nonre- 
sponsive, and award to second low 
bidder who furnished required bid 
bond will not be objected to even 
even though there is considerable 
difference between bid prices of low 
bidder and second low bidder 
Drawings, samples, etc. : 

Low bid which was rejected because 
bidder failed to submit samples and 
because bid contained condition that 
prices included furnishing and in- 
Stallation of equipment on ‘‘all or 
none” basis, although invitation not 
only permitted consideration with- 
out samples for bidders who, like low 
bidder, had previously furnished 
satisfactory equipment conforming 
to same specifications, but did not 
preclude all or none bids for specified 
definite quantities, was definite, 
complete and responsive bid which 
should have been accepted, and 
award to other than low bidder 
should be canceled .............-.-- s 

In the drafting of invitations for bids, 
samples should only be requested 
when interests of Govt. clearly re- 
quire them, and, when required, the 
terms of invitation should state 
specifically (1) that bid will be con- 
sidered to be qualified by sample so 
that if sample does not conform to 
specifications bid will be nonrespon- 
sive and that bid unaccompanied 
by sample will be unqualified under- 
taking to perform in strict accord- 
ance with specifications; or (2) that 
sample is integral part of bid and 
failure to submit prior to bid opening 
will result in rejection... ....-- eee 

Information—submission of supplemen- 
tal data after opening by low bidder 
pursuant to invitation which specifi- 
cally provides that technical informa- 
tion and data will not become part of 
bid and will be used solely to pre- 
determine compliance with specifica- 
tions is not regarded as permitting 
bidder to change his bid after opening, 
and bid does not have to be rejected 
as defective because original informa- 
tion and data were incomplete_..___-- 

Minimum needs requirement—although 
Govt. agencies ordinarily purchase coal 
on heat-unit basis rather than on basis 
of weight only, this procedure is not 
required by statute, and administrative 
determination to purchase coal meeting 
minimum standards specified in invita- 
tion for bids on price per ton basis does 
not afford basis for objection 
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Misinterpretation—acceptance effect—bid- 
der who, in response to 2 invitations 
which permitted bidders to offer reduc- 
tion in case of award of both projects, 
submits low bids with different, dispro- 
portionately large deductions on basis 
of erroneous interpretation that only 1 
deduction would be taken on award of 
second contract may not have his bids 
accepted on basis of interpretation which 
is contrary to intent of procuring agency 
and as understood by other bidders; and 
acceptance of bids on basis of contrac 
tor’s subsequent offer to perform at 
either single or double deduction, or in 
alternative, to perform 1 of projects at 
bid price would open way for unscrupu- 
lous bidders to leave themselves option 
to decide, after opening, amount of their 


Equipment modification for poroader 
competition—procurement __specifica- 
tion for cotton twine for mail tying 
machines which cannot be efficiently 
used with jute twine without modifi- 
cation is not restrictive of competition. 

Particular make—action of prime cost- 
plus-a-fixed-fee contractor who, with 
approval of contracting officer, and 
after issuance of purchase order for 
article of its own manufacture on basis 
of lowest quotation, issued second 
purchase request containing specifica- 
tions written around its own article so 
that second order could be matched 
with first and eliminate repair prob- 
lems, does not render subcontracts 
flegal as in contravention of statutory 
procurement requirements which are 
not applicable to such subcontracts... 

Status—supplies and services v. construc- 

tion—in view of fact that sec. 214 of Small 

Business Act of 1953, 15 U. 8. C. 643, which 

relates primarily to utilization of potential 

productive capacity of plants operated by 
small business concerns, refers specifically 
to ‘‘centracts for supplies and services,” 

“contracts for research and development,” 

and to furnishing of “materials,” ‘‘sup- 

plies” and “equipment” there is doubt 
as to its application to construction con- 
tracts authorized pursuant to Housing 

Amendments (Act) of 1955. 

Stenographic reporting—bid evaluation fac- 

tors—prices to public—rejection of all bids 

for stenographic reporting services by 
regulatory agency on basis that increased 
bonus offered to Govt. was incompatible 
with public interest and that maximum 
prices for sale of copies to public were 
excessive—factors which could have been 
determined from past experience prior to 
issuance of invitation—would not be bona 


would be served by rejection of bids; 
however, further evidence of express 
determination that high cost to public for 
copies would not serve purpose of statute 
under which agency operated, that 
elimination of bonus would result in 
lower prices, and that reasonableness of 
prices could not be determined in advance 
precludes objection to readvertisement on 


- (See Contracts, cost-plus, sub- 
contracts) 

Qualifications subject to administrative 
approval. (See Bidders, qualifications, 
subcontractors, administrative approv- 
al) 

Small business limitation. (See Contracts, 
awards, small business concerns, sub- 
contracting limitation) 


Tax matters—set-off after assignment. (See 


Set-Off, contract payments, assignments, 
tax debt) 


Termination: 


Propriety: 

Contractor who, after failing to furnish 
supplies meeting specifications on de- 
livery date and after failing to agree 
to revised delivery schedules for re- 
Placements, was advised that contract 
termination provisions would be in- 
voked may not have sustained the 
allegation that cancellation was un- 
justified or arbitrary, and, inasmuch 
as repurchase was made 16 days after 
date of termination from second lowest 
bidder on original invitation to bid 
and at same price offered originally by 
that bidder, Govt. may be considered 
to have acted properly, and excess 
costs are chargeable to defaulting con- 


Contractor who, after award of contract 
to supply coal to Korea, fails to furnish 
names of American flag vessels on 
which coal was to be shipped, as re- 
quired by invitation and contract, has 
materially breached contract so as to 
justify termination by Govt 

Warranties: 

Notice of breach—contractor who, 9 
months after delivery, reinspection and 
payment in full, is notified that supplies 
did not conform to warranties in pur- 
chase order may not be regarded as 
having received notice of breach of 
warranty by reason of his presence at 
time of reinspection and 9 months’ delay 
in giving actual notice is so clearly un- 
reasonable under Uniform Sales Act 
which is in effect in state where contract 
was executed and performed as to pre- 
clude Govt. from asserting claim for 
damages for breach of warranty 
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Page | CORPORATIONS— Continued Page 
Warranties— Continued Government— Continued 
Oral—oral warranty which was given by Federal! law applicability—Continued 

real estate broker, pursuant to instruc- General Services Adm. for Govt. 
tions from Govt. property officer, guar- agencies, including corporations, may 
anteeing operating condition of plumb- be regarded as having been incor- 
ing, electrical and heating equipment in porated by reference in Charter Act 
house, before execution of sale contract and made applicable to Federal Na- 
which expressly provides that purchaser tional Mortgage Association.......... 98 
bas examined property and will not COURTS: 
make any claim against seller for any Decisions: 


deficiency or imperfection in physical 
condition, is without effect to bind 
Govt. for costs of replacing heater which 
was discovered to be defective shortly 
after execution of contract but before 


Acceptance as precedent by General Ac- 
counting Office: 
Navy captain who was transferred to 
retired list and advanced to rank of 
rear admiral but who continued on 


sale was closed...... ieeiecsenensbttauas 700 active duty may have advancement 
CONVENTIONS: on retired list regarded as conferring on 
(See Meetings) him permanent grade of rear admiral, 
CORPORATIONS: in consonance with decision in McColl 
Government: v. U. S., decided Jan. 16, 1957, Ct. Cls. 


Appropriations — obligation — reporting. 
(See Appropriations, obligation, Section 
1311, Supplemental Appropriation Act, 
1955, reporting requirements, contingent to aetive duty pay and allowances of 
liabilities) rear admiral (upper half) under 10 

Decision effect—although decision that U. 8. C. 5507 (e). B-68965, July 19, 
allowance of interest on capital advanced Ns hadicitinchntitnriteuns mucin 226 
for urban redevelopment by local public Conclusion in Grissing case, William 
agencies as item in gross project cost is Sebas.ian Ebinger et al. v. U. S.,Ct. Cls, 
not authorized either specifically or by No. 49615, decided Oct. 9, 1957, that 
necessary implication under Title | of all active duty performed subsequent 
Housing Act of 1949, 42 U. 8. C. 1450, to transfer to Fleet Reserve and sub- 
such decision is not binding on Admin- sequent to July 1, 1925—except peace- 
istrator of Housing and Home Finance time active duty of not more than 2 
Agency because his determinations are, months in each 4year period—is 
by law, final and conclusive; however, creditable for increased retainer and 
if he determines that inclusion of interest retired pay under sec. 208 of Naval 
as project cost is necessary, without ob- Reserve Act of 1938, 34 U. S. C. 854g, 
taining legislative authority, GAO under is tenable one and will be followed as 
reporting responsibility provided by precedent in settlement of similar 
Govt. Corporation Control Act, 31 claims instead of holding that only 
U. 8. C. 846, 851, would be required to active duty performed during period 
bring matter to attention of Congress... 666 of national emergency declared by 

Federal law applicability: President was creditable under sec. 
Competitive procurement—inasmuch as 208. 26 Comp. Gen. 804, 32 id. 159, 


No. 137-56, and, therefore, officer who 
served satisfactorily on active duty 
for 2 years as rear admiral is entitied 





rent for regional office space leased by 
Govt. corporation—wholly owned or 
mixed-ownership—is an administra- 
tive expense, the solicitation for lease 
of space must be advertised in accord- 
ance with requirements of sec. 3709, 
Be Bid Dis GR. cccctcwvendicnsene 


General Services Administration build- 


ing functions—although Federal Na- 
tional Mortgage Association Charter 
Act, by which corporation status was 
changed from wholly owned to mixed- 
ownership corporation, provides broad 
contract authority, it specifically limits 
corporation’s powers by application of 
Govt. Corporation Control Act and 
Govt. corporation laws generally so 
that laws and regulations relating to 
building functions pérformed by 


modified; 35 Comp. Gen. 339, over- 


In computation of retired pay of mem- 


bers of uniformed services retired for 
physical disability who hold perma- 
nent Reserve grades which are higher 
than temporary grades in which they 
are serving on active duty at time of 
retirement, rule established in case of 
Tracy v. U. S., 136 Ct. Cls. 211, and 
related cases, which authorized com- 
putation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to 
applicability of 4th par. of sec. 15, Pay 
Readjustment Act of 1942, to Reserve 
Officers retired for disability but also 
with respect to disability retirement 
pay under sec. 42(d), Career Com- 
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COURTS—Continued 
Decisions—Continued 
Acceptance as precedent by General Ac- 
counting Office—Continued 
pensation Act of 1949 or under 10 
U. 8. OC. 1372. 36 Comp. Gen. 628, 


In view of holding in Tato v. U. S., 136 
Ct. Cls. 651, and Atkins, et al. v. U. S., 
Ct. Cls. No. 473-56, decided Jan. 15, 
1958, that commissioned warrant offi- 
eer is not ‘commissioned officer’ 
within meaning of that term as used 
in dual compensation limitation in sec. 
212 of Economy Act of 1932, 5 U. 8. C. 
59a, proper payments of retired pay 
which may be made administratively 
on basis of Tato and Atkins decisions 
to retired commissioned warrant offi- 
eers holding civilian positions will not 
be questioned by accounting officers 
and claims submitted to GAO will be 
settled on same basis 

Holding in Seagrave v, U. S., 131 Ct. Cls. 
790, that retired pay under Title III 
of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, 10 U. S. C. 1036, is payable from 
date member met age and service re- 
quirements for such pay even though 
application for retired pay is not made 
until some time subsequent to such 
date, will be followed in settlement of 
similar claims. 35 Comp. Gen. 563, 
30 id, 287, 28 id. 321, modified 

Atkins, et al. o. United States. (See Com- 
pensation, double, concurrent military 
retired and civilian service pay, warrant 
officer status) 

Budd o. United States. (See Pay, retired, 
disability, members who served in 
higher rank than at time of retirement, 
payment basis) 

Danielson v. United States. (See Pay, 
service credits, inactive time, on retired 
st) 

Ebinger et al. v. United States. (See Pay, 
retired, fleet reservists, active duty after 
retirement, service credits) 

Grayson v. United States. (See Pay, re 
tired, advancement on retired list, 
highest temporary grade determinations) 

Grissing case. (See Pay, retired, fleet re- 
servists, active duty after retirement, 
service credits) 

Hedden ov. United States. (See Pay, serv- 
ice credits, National Guard, State Na 
tional Guard between 1903-1916) 

McCell v, United States. (See Pay, re- 
tired, combat citations, rear admirals, 
McColl case application) 

Seagrave 0 United States. (See Pay, re- 
tired, effective date, subsequent applica 
tion effect) 

Tato vo. United States. (See Compensa- 
tion, double, concurrent military retired 
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Decisions—Continued 
and civilian service pay, warrant officer 
status) 

Travis o. United States. (See Pay, service 
credits, inactive time, on retired list, 
Tetired pay increase purposes) 

United States v. Plesha, et al. (See Vet- 
erans, insurance, lapsed commercial 
policies) 

Whitaker vo. United States. (See Pay, 
service credits, double time for foreign 
duty) 

Employees—foreign pension acceptance. 
(See Officers and Employees, acceptance 
of foreign presents, emoluments, etc., 
court employees) 

Judgments, decrees, etc.—appropriation ob- 
ligation—liability of St. Lawrence Seaway 
Development Corp. for claims which 
might be submitted to Ct. Cls. is too 
hypothetical in nature to be determined; 
however, it is believed that judgments 
should be recorded as a cost in Corp.’s 
accounts and disclosed in its financial 
statements regardless of whether judgment 
is paid from corporate or noncorporate 
funds so that there is full disclosure of 
cost ef construction of seaway 

Jurors—fees—Government employees—non- 
workdays—full-time as well as part-time 
employees who are compensated under 
Federal Employees Pay Act of 1945, 5 
U. 8. C. 901, and who perform jury service 
on nonworkdays are entitled to retain fees 
received for such service. Decisions indi 
cating contrary conclusion are modified... 

CRIMINAL LAW VIOLATIONS: 

Jurisdiction: 

General Accounting Office 0. Attorney 

Generals 

Although determination by Chairman 
of Civil Aeronautics Board as to con- 
tinuing official nature of ceremonial 
flights, in which officers and em- 
ployees and their wives participate as 
guests and at expense of private air 
carriers, will not be questioned in 
exercise of GAO audit, it does not 
appear that such participation is in 
violation of 18 U. 8. C. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. 8.; however, final deter- 
mination concerning interpretation of 
such criminal provision is for Atty. 
Gen. and courts 

In view of fact that 18 U. 8. C. 1914, 
which prohibits Govt. officers and em- 
ployees from receiving any salary in 
connection with their service from 
sources other than U. S., is criminal 
provision and enforceable by Atty. 
Gen. and courts, Comptroller General 
does not have authority to make 
binding determination concerning 
proper interpretation of provision..... 
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CUSTOM AND USAGE: 
Effect—long established rule that interest 
does not accrue on savings deposits of 


Page ; DEPARTMENTS AND ESTABLISH- 
MENTS—Continued Page 
Services bet ween: 


enlisted member of uniformed services after 
date of discharge is for application under 
10 U. 8. C. 1035(c), even though member 
reenlists immediately; accordingly, if mem- 
ber wishes to have deposit continue to 
draw interest after discharge and imme- 
diate reenlistment or after retirement and 
immediate recall to active duty, principal 
and interest must be redeposited in which 
event both principal and accrued interest 
will draw interest 


DECEDEN'TS’ ESTATES: 


Pay, etc., due military personnel: 

Overpayment liability—travel time pay— 
although under Career Comp. Act of 
1949, as amended by act of July 12, 1955, 
Reserve member of armed services may 
be paid pay and allowances for travel 
time incident to release from active duty 
prior to departure home from last duty 
station, if member dies prior to expira- 
tion of travel time, member's right to 
pay and allowances ceases on day of 
death and any overpayment should be 
collected from member's estate. -....... 

Will—beneficiary vo. ethers—savings <e- 
posits with interest thereon due deceased 
member of uniformed services are con- 
sidered as part of ‘“‘the amount found 
due”’ in settlement of deceased member’s 
account within meaning of act of July 12, 
1955, 37 U. 8. C. 361, and therefore pay- 
ment to member’s designated beneficiary 
as provided in act is proper, notwith- 
standing that member had executed will 
bequeathing deposits to relative—not 
not designated beneficiary—in trust for 
his minor daughter 


DELEGATION OF AUTHORITY: 


Between agencies—oaths—employees who 
are designated to administer oaths pursuant 
to 5 U. 8. OC. 16a may administer oaths 
required by 5 U. 8. C. 16 to individuals 
in Federal agencies other than their own-- 


Commercial o. Government sources—au- 
thority in 31 U. 8. C. 686 for procure- 
ment of services and supplies from other 
Govt. agencies rather than from com- 
mercial sources on basis of lower cost is 
permissive rather than mandatory; and, 
although practice of military department 
of soliciting bids for laundry services 
from commercial sources and awarding 
contract to another Govt. agency on 
basis of lower prices than those received 
in response to advertisement is within 
administrative discretion of procure- 
ment officers, department has, on basis 
of negligible savings and in line with 
directive requiring use of commercial 
facilities where commercial prices are 
reasonable, discontinued procurement 
of laundry services from other than 
commercial sources 

Performance by other than designated 
agency—use of Dept. of Interior appro- 
priations for promotion of mineral re- 
sources in U. 8., its territories and posses- 
sions to pay expenses incident to assign- 
ment of solid fuels technologist to Amert- 
can Embassy in Europe would not only 
be improper in view of specific area 
limitation in appropriation but, even 
more significant, would be contrary to 
intent of Congress and President as ex- 
pressed in Reorganization Plan No. II 
of 1939, and Foreign Service Act of 1946, 
which centralized in Dept. of State re- 
sponsibility for foreign fact-finding and 
reporting of type here involved for all 
agencies of Govt 

Reimbursement: 

Federal Reserve banks. (See Federal 
Reserve, services by banks to depart- 
ments and establishments) 

Moter vehicle pool damage. (See Ve 
hicles, Government, damage, motor 
pool vehicles, requisitioning agency 


DEPARTMENTS AND ESTABLISH- 
MENTS: 
Free or reduced rate service acceptance— 


liability) s 
DISBURSING OFFICERS: 
Agents, deputies, etc.—embezzlement, etc., 


acceptance by Govt. agency as shipper of 
services of foreign freight forwarders free 
of charge or at reduced rates on basis that 
reimbursement for such services would be 
included in ocean freight brokerage fee 
paid by water carrier to forwarder for 
securing cargo for ship constitutes a dis- 
criminatory act under sec. 16 of Shipping 
Act, 1916, 46 U. 8. C. 815, which makes it 
unlawful for forwarders to obtain by any 
unfair device or means transportation by 
water at less than rates or charges other- 
wise applicable; therefore, if agency deter- 
mines that foreign freight services are 
needed, they must be paid for from agency 


debt liquidation—military. (See Pay, 
withholding, debt liquidation) 


Relief: 


Appropriation adjustment—losses which 
are incurred by overseas disbursing 
officers performing disbursing functions 
for other agencies pursuant to authority 
delegated from Dept. of Treasury under 
sec. 4 of E. O. No. 6166, but which cannot 
be related to function of any particular 1 
or more of agencies for which disburse- 
ments are made, are required to be ad- 
justed from current appropriation of 
Dept. of State available for disbursing 
function at time adjustment is made, 
in absence of more specific appropriation 
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DISBURSING OFFICERS—Con. 


Relief—Continued 

for such adjustments; however, in future 
disbursing losses may be considered as 
part of cost of disbursing function and 
considered in determination of reim- 
bursement charges assessed agencies 
using disbursing service 

Death gratuity payments to survivors of 
military personnel. (See Gratuities, six 
months’ death, erroneous payment lia- 
bility) 


DISTRICT OF COLUMBIA: 


Firemen and policemen—retirement—addi- 
tional benefits—applicability—in view of 
definition of members in sec. 12 (k) (1) of 
Policemen and Firemen’s Retirement and 
Disability Act Amendments of 1957 as 
embracing only employees who are or 
were employed on or after effective date of 
the act—Oct. 1, 1957—increased survivor 
annuities as provided in 1957 act are appli- 
cable only where both retirement of mem- 
ber and his death occur on or after Oct. 1, 


License, permit, etc., fees—Federal agency 
Hability—by enactment of sec. 1 (c) of 
District of Columbia Alley Dwelling Act, 
which directed erection of low-rent public 
housing in accordance with laws and regu- 
lations of Dist. of Col., Congress waived 
Federal Govt.’s immunity with respect to 
compliance with municipal building and 
zoning laws and regulations, and, therefore, 
if it is administratively determined by 
National Capital Housing Authority to be 
in interest of U. 8. to pay permit fees pre- 
scribed by Dist. of Col. for development and 
construction of housing, there is no legal 
objection to payment 


ENLISTMENTS: 


Fraudulent—falsification of age—National 
Guard enlisted member who falsely states 
his age on application for enlistment has in 
effect fraudulent enlistment so that he 
may be paid $25 gratuity authorized in par. 
8, Army Regs. 35-1530, provided that 
member’s unit commander determines 
that he would otherwise be without funds 
to meet his immediate needs and that pay 
order contains notation to that effect ..... 

Mimority—pay, etc., righte—although en- 
listed member of National Guard who was 
released from duty when it was deter- 
mined that he was under 17-years of age 
did not have status during his military 
service entitling him to-accrue pay and 
allowances, he may retain pay and allow- 


FAMILY ALLOWANCES: 


Overpayments—wife’s liability—debt satis- 
faction from current allotments—depend- 
ency allotments which, through adminis- 
trative error, were received by enlisted 
member’s wife after he had directed stop- 
page of “dependency allotment and aa- 


Page 


FAMILY ALLOWANCES—Con. 
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thorized class Q allotment for support of 
his children and wife from whom he was 
separated represent debt of wife, and 
administrative adjustment by withholding 
reasonable amount from current allotment 
payments is authorized 


224] FEDERAL CIVIL DEFENSE AD- 


587 


MINISTRATION: 

Contracts—stockpiling—eligibility for loan 
guaranty—in absence of any evidence of 
Congressional intent to exclude civil de- 
fense activities from definition of national 
defense in sec. 702 (d) of Defense Produc- 
tion Act Amendments of 1953, 50 U. S. O. 
App. 2152, contracts for purchase of equip- 
ment for stockpiling for civil defense may 
be regarded as contracts for national de- 
fense and eligible for guaranty loans under 
50 U.S. C. App. 2153 


FEDERAL NATIONAL MORTGAGE 


ASSOCIATION: 

Authority—although Federal National Mort- 
gage Association Charter Act, by which 
corporation status was changed from 
wholly owned to mixed-ownership corpora- 
tion, provides broad contract authority, it 
specifically limits corporation’s powers by 
application of Govt. Corporation Control 
Act and Govt. corporation laws generally 
so that laws and regulations relating to 
building functions performed by General 
Services Adm. for Govt. agencies, includ- 
ing corporations, may be regarded as 
having been incorporated by reference in 
Charter Act and made applicable to 
Federal National Mortgage Association... 


FEDERAL RESERVE: 


Services by banks to departments and estab- 
lishments: 
Reimbarsement: 

Right of Federal Reserve banks to re 
imbursement for services performed 
for U. S. as fiscal agents is evident 
from annual appropriations to Dept. 
of Treasury for such reimbursement 
and by Treasury’s administrative ex- 
penses act of June 1, 1955, 5 U. 8. C. 


Services rendered by Federal Reserve 
banks in processing postal remittances 
received directly from postmasters are 
primarily performed for P. O. Dept. 
rather than for Dept. of Treasury and 
act of June 1, 1955, 5 U. S. C. 258a, 
which authorizes Treasury Dept. to 
reimburse Federal Reserve banks for 
services, is limited to payment for 
services performed for that Dept., and, 
therefore, it is responsibility of P. O. 
Dept. to reimburse Federaly Reserve 
banks for services rendered to it 


FEES: 


Brokerage—freight forwarders. (See Trans 
portation, freight forwarders) 
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foreign currencies acquired under surplus 
agricultural commodities agreements for 
general use purposes in foreign countries 
without dollar reimbursement, bars use 
of Japanese yen for general use of U. 8. in 
payment of its obligations in Japan and 


Hypothetical questions—liability of St. 
Lawrence Seaway Development Corp. 
for claims which might be submitted to 
Ct. Cls. is too hypothetical in nature to 
be determined; however, it is believed 
that Judgments should be recorded as a 


FOREIGN AID PROGRAM: Page | FUNDS—Continued Page 
Counterpart funds. (See Funds, counter- earmarking of such currency to finance 
part) U. 8. Information Agency activities in 
Military assistance—contractor protesting absence of specific waiver of application 
transfer of property and use of personnel— of sec. 1415 of Supplemental Appropriation 
contract which provides for use in produc- PS ee en 803 
tion of ammunition of certain Govt-owned Nonappropriated—employee status. (See Of- 
supplies to become property of Republic ficers and Employees, status, nonap- 
of China and which reguires use of Govt. propriated fund activities) 
personnel in administration of contract is Private—deposit with Government officers— 
proper under sec. 102 of Mutual Security savings. (See Savings Deposits) 
Act of 1954, which provides for military GENERAL ACCOUNTING OFFICE: 
assistance on grant or loan basis and au- Decisions: 
thorizes assignment or detail of members Effect on payments prior to decision: 
of armed forces and other personnel in Prospective effect—in view of misunder- 
carrying out purposes of act............... 430 sianding which has prevailed over 
FOREIGN DIFFERENTIALS AND use of terms “part-time” and “‘in- 
OVERSEAS ALLOWANCES: termittent’’ in connection with dual 
Basic compensation determination—post compensation prohibition in act of 
salary differential which is payable to em- May 10, 1916, 5 U.S. C. 58, recovery of 
ployees outside of continental U. 8. under compensation which has been paid in 
6U.S.C.118h and E. O. No. 10,000 is not those cases which are now held to be in 
regarded as part of basic compensation of violation of statute will not be re- 
position within meaning of dual compen- i icttstncknmadcanebictnatuiiiine 64 
sation limitation in 5 U. 8. C. 59a, and, Retroactive effect of modifying decision— 
therefore, a retired officer of uniformed mileage payments which were made 
services whose retired pay and civilian for use of privately owned automobiles 
compensation exceeds $10,000 dual com- by U. S. attorneys and marshals 
pensation limitation only when post differ- within and outside of their designated 
ential is included may be paid retired pay posts of duty without deduction from 
and receive civilian compensation and computation of distance of normal 
post differential without violating dual travel between home and headquarters 
compensation prohibition................. 739 for travel performed during period of 
Saved compensation—conversion between Aug. 27, 1956, and June 4, 1957—when 
wage board and classified position. (See matter was reconsidered and it was 
Compensation, wage board employees, held that it was within administrative 
conversion from classified positions, recon- discretion to allow mileage without 
version, saved cost-of-living allowances) deductions—may be waived and col- 
FOREIGN LAWS: lections refunded provided that 
Applicability to United States: retroactive application is not extended 
Judicial notice—foreign law which is not to travel for duty performed en route 
cited but which is alleged to be basis for between home and headquarters. - .... 197 
claim for additional costs incurred inci- Finality—although decision that allowance 
dent to fixed-price contract is not for of interest on capital advanced for urban 
recognition without specific proof, and redevelopment by local public agencies 
claims based on general allegation of as item in gross project cost is not au- 
foreign law must be rejected_........... 485 thorized either specifically or by neces- 
Precedence over contracts and statutes— sary implication under Title I of Housing 
even if contractor establishes that under Act of 1949, 42 U.S. C. 1450, such decision 
foreign law certain claims for additional is not binding on Administrator of 
costs in performance of fixed-price Housing and Home Finance Agency 
contract are allowable, the foreign law because his determinations are, by law, 
and custom may not take precedence final and conclusive; however, if he 
over specific terms of contract and over determines that inclusion of interest as 
specific statutory prohibitions.........-- 485 project cost is necessary, without obtain- 
FUNDS: ing legislative authority, GAO under 
Counterpart—dollar limitation effect—pro- reporting responsbility provided by 
hibition in sec. 104 (j) of Agricultural Govt. Corporation Control Act, 31 
Trade Development and Assistance Act U. S. GC. 846, 851, would be required to 
of 1954, 7 U. S. C. 1704 (j), against use of bring matter to attention of Congress.... 666 
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GENERAL ACCOUNTING OFFICE GENERAL SERVICES ADMINIS- 
—Continued Page TRATION: Page 
Decisions—Continued Jurisdiction: 
Hypothetical questions—Continued Office space requirements for Government 


cost in Corp.’s accounts and disclosed in 
its financial statements regardless of 
whether judgment is paid from corporate 
or noncorporate funds so that there is 
full disclosure of cost of construction of 


Matters to be submitted— Grayson case— 
any retired pay case considered similar 
to Grayson case, (Grayson v. U. S., C. 
Cls. No. 248-54), which was based on 
particular facts relating to this member’s 
military status, should be submitted for 
advance decision for consideration 
separately on individual merits of each 


Jurisdiction: 


Attorney General v. General Accounting 
Office: 

Although determination by Chairman 
of Civil Aeronautics Board as to con- 
tinuing official nature of ceremonial 
flights, in which officers and employ- 
ees and their wives participate as 
guests and at expense of private air 
carriers, will not be questioned in 
exercise of GAO audit, it does not 
appear that such participation is in 
violation of 18 U. S. C. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. S.; however, a final 
determination concerning interpreta- 
tion of such criminal provision is for 
Atty. Gen. and courts 

In view of fact that 18 U. S. C. 1914, 
which prohibits Govt. officers and 
employees from receiving any salary in 
connection with their service from 
sources other than U. 8., is criminal 
provision and enforceable by Atty. 
Gen. and courts, Comptroller General 
does not have authority to make 
binding determination concerning 
proper interpretation of provision 

Bids—competition. (See Bids, competi- 
tive system, General Accounting Office 
jurisdiction) 
Transportation—rate deter mination—in 
settlement of claims for transportation 
charges on Govt. shipments, GAO does 
not determine reasonableness or unrea- 
sonableness of rates, but duty imposed on 
Office by law precludes sanction of public 
funds for payment of freight charges 
based on tariff rates comparable to those 
which have been determined by ICC to 
be unjust and unreasonable, notwith- 
standing that charges accrued on ship- 
ments which were made prior to ICC 
determination 
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operations: 

Although Federal National Mortgage 
Association Charter Act, by which 
corporation status was changed from 
wholly owned to mixed-ownership cor- 
poration, provides broad contract au- 
thority, it specifically limits corpora- 
tion’s powers by application of Govt. 
Corporation Control Act and Govt. 
corporation laws generally so that laws 
and regulations relating to building 
functions performed by General Serv- 
ices Adm. for Govt. agencies, including 
corporations, may be regarded as 
having been incorporated by reference 
in Charter Act and made applicable 
to Federal National Mortgage Asso- 
CI iieca<cnnsusenmninitetninmnntas 

Under Reorganization Plan No. 18 of 
1950, all functions of wholly owned 
and mixed-ownership Govt. corpora- 
tions relating to acquisition of space 
in buildings by lease and assignment 
of space in buildings for use by these 
corporations were transferred to Gen- 
eral Services Adm 

Rent limitation exception certification— 
certification authorized to be made by 
Secretaries of Army and Navy under 40 
U.S. C. 278b to exempt leases for national 
emergency purposes from rent limita- 
tions in 40 U. 8. C. 278a may not be re- 
garded as inconsistent with right to 
acquire space in buildings by lease 
vested in Adm. of General Services by 
subsequently adopted Reorganization 
Plan No. 18 of 1950 so as to be construed 
as function of Adm. of General Services. 

Lease-Purchase Program. (See Lease-Pur- 
chase Program) 

Motor Pool. (See Vehicles, Government) 

GRATUITIES: 

Fraudulent enlistment—falsification of age— 
National Guard enlisted member who 
falsely states his age on application for 
enlistment has in effect fraudulent enlist- 
ment so that he may be paid $25 gratuity 
authorized in par. 8, Army Regs. 35-1530, 
provided that member’s unit commander 
determines that he would otherwise be 
without funds to mect his immediate needs 
and that pay order contains notation to 
that effect 

Mustering-out pay: 

Reservists’ entitlement prior to departure 
home—right of Reserve member of 
armed services to mustering-out pay 
under secs. 501 and 502 of Veterans’ Re- 
adjustment Assistance Act of 1952 and 
to pay for accrued leave under sec. 4 (c) 
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Mustering-out pay— Continued Mustering-out pay—Continued 
of Armed Forces Leave Act of 1946, only Without component service after Regular 


arises at time of final discharge from 
active service, and payment of muster- 
ing-out and pay for accrued leave is not 
authorized prior to departure from last 
duty station 
Service outside United States: 
Flights beyond three-mile limit: 
Exclusion of service or travel per- 
formed beyond 3-mile limit of U. S., 
incident to change of duty slation 
between 2 points in U. 8., for mus- 
tering-out pay purposes is applicable 
to either permanent or temporary 
change of place of duty so that 
officer who performs flight over Gulf 
of Mexico beyond 3-mile limit inci- 
dent to ordered temporary duty at 
Miami and return to permanent 
station in Texas may not have 
flight accepted as constituting 
service outside continental U. 8. for 
mustering-out pay on release from 
active duty.......... setntiinmenenats 
Btudent navigation training flight 
from Texas base over Gulf of Mexico 
to position beyond 3-mile limit and 
return, without landing, constitutes 
service outside continental limits of 
U. 8. as defined in par. 60507, Air 
Force Manual 173-20, to entitle 
Air Force officer to additional $100 
mustering-out payment, under 38 
U.S. C. 1012, on release from active 


Time for filing claims: 

Mustering-out payment claims which 
were not filed prior to July 16, 1956, 
time limitation prescribed in Muster- 
ing-Out Payment Act of 1944, as 
amended by act of July 16, 1952, 38 
U. 8. C. 1013, by members who were 
integrated into regular component 
after June 27, 1950, and before July 
16, 1952, are barred 

Specific time limitation—July 16, 1956— 
for filing mustering-out pay claims 
prescribed in act of July 16, 1952, as 
amended, 38 U. 8. C. 1013, for members 
of uniformed services who were dis- 
charged or released prior to date of 
enactment must, under established 
rules of statutory construction, prevail 
over general time limitation for filing 
claims against U. 8. in 31 U. 8. C. 71a, 
and such specific time limitation for 
previously discharged or released 
members may not be extended by sec. 
205 of Soldiers’ and Sailors’ Civil 
Relief Act of 1940, 50 U. 8. C. App. 525 


commission: 


Acceptance of Regular Army commis- 


sion as first lieutenant by officer who 
is serving on active duty under com- 
mission as Captain, Army of the 
United States, without component, 
does not terminate existing commis- 
sion and fact that officer’s military 
record and report of separation show 
him as being separated on date of ac- 
ceptance of Regular Army commission 
does not in itself alter or change his 
status insofar as existing commission 
in Army of U. 8., without component, 
is concerned and, accordingly, officer 
was not discharged or released for 
purpose of accepting appointment in 
regular service for entitlement to 
mustering-out pay 


Acceptance of Regular Army com- 


mission as first lieutenant by officer 
who is serving on active duty under a 
commission as first lieutenant, Army 
of U. 8., without component, does not 
terminate existing commission, and 
neither fact that date of rank in 
Regular Army precedes date of rank in 
Army of U. 8., without component, 
nor that orders provided that ap- 
pointment in Regular Army in same 
grade would take precedence over 
Army of U. 8S. commission forms basis 
to conclude that existing status in 
Army of U. 8., without component, 
was automatically terminated, and, 
accordingly, officer was not discharged 
or released for purpose of accepting 
appointment in Regular service for 
entitlement to mustering-out pay 


Reenlistment bonus: 
Enlistment in Regular service after short 


period in Reserves: 


For purpose of establishing eligibility of 


enlisted members of Reserve compo- 
nents of uniformed service to reenlist- 
ment bonuses on enlistment in Regu- 
lar service, phrase ‘‘extended active 
duty of one year or more” as used in 
sec. 207 (b) of Career Compensation 
Act of 1949, 37 U. 8. C. 238 (b), means 
active duty of 1 year or more which 
has not been interrupied by more 
than 90 days between each period of 
active duty and does not require 
continuous active duty of 1 year or 


Reserve enlisted member of uniformed 


service who has made election to 
receive reenlistment bonus under sec. 


4 
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Reenlistment bonus—Continued 

Enlistment in Regular cervice after short 
period in Reservee—Continued 
208 of Career Compensation Act of 
1949 and who is entitled to elect to 
receive bonus authorized by sec. 207, 
if any, may have period of 60 days 
from Aug. 5, 1057—date of decision of 
Comptroller General—within which 
to make “reelection” or “‘election.’’... 

Reserve enlisted member who did not 
elect to be paid reenlistment bonus 
under sec. 207 of Career Compensation 
Act of 1949 when he enlisted on or 
after July 16, 1954—date of amendatory 
reenlistment bonus act—following non- 
continuous active duty of 1 year or 
more without interruption of more 

than 90 days between each period of 
active duty because of erroneous ad- 
minstrative interpretation that act 
required continuous service and who 
was paid bonus under sec. 208 may 
make “‘election’’ to be covered by sec. 
207 provided refund of difference, if 
any, between bonus received and that 
authorized by sec. 207 is made. ........ 

Reserve enlisted member, who was not 

paid reenlistment bonus under sec. 
207 of Career Compensation Act of 
1949 because his Regular service en- 
listment before July 16, 1954—date of 
amendatory reenlistment bonus act— 
did not follow continuous active duty 
of 1 year or more in Reserve component 
and who at time of next enlistment 
elected to receive bonus under sec. 
208, may reelect to be covered by sec. 
207 provided refund is made of, if any, 
difference between bonus received and 
that authorized by sec. 207 of act........ 

Six months’ death: 

Erroneous payment liability: 

Death gratuity which, pursuant to sec. 
301 of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act, is paid to person 
determined by appropriate com- 
mander to be entitled thereto, based 
upon representations of record made 
by deceased serviceman as to his 
marital and dependency status and, 
in absence of information which would 
give rise to doubt as to status, consti- 
tutes good acquittance even though it 
subsequently develops that payee is 
not proper statutory payee, and pay- 
ment would neither impose pecuniary 
liability on disbursing officer nor 
warrant second payment to proper 
person, regardless of whether misrepre- 
sentations were wilful or erroneous.... 

Disbursing officer who makes erroneous 

payment of death gratuity because im- 
proper payee was erroneously desig- 
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Erroneous payment liability—Continued 
nated by deceased serviceman’s com- 
manding officer as being person en- 
titled to gratuity would generally be 
eligible for relief under act of Aug. 11, 
1955, if disbursing officer exercised due 
care and made payment in good faith; 
however, each case must be considered 
in light of particular facts involved_ -. 

Exclusion from Servicemen's and Vet- 
erans’ Survivor Benefits Act of any 
provision authorizing waver of re- 
covery of erroneous death gratuity pay- 
ments precludes GAO from auth riz- 
ing waiver of recovery of errojeous 
payments and no reduction in number 
of collection letters required by Gen. 
Regs. No. 129 would be justifei1...... 

If death gratuity authorized by sec. 201 
of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act is paid through ad- 
ministrative mistake to person clearly 
not entitled to it when another person 
is clearly entitled to gratuity, gratuity 
should be paid to proper payee, irre- 
spective of recovery of erroneous pay- 
ment and disbursing officer would be 
held pecuniarily liable for improper 
payment even though erroneous payee 
had been determined by appropriate 
commander to be person entitled to 


HOLIDAYS: 


Days in lieu of Sunday—Sunday outside 
work week—employees whose regularly 
scheduled nonworkdays were Sunday 
and Monday during period when holli- 
days of Dec. 24, 1956, and Jan. 21, 1957, 
(both Mondays) occurred are not entitled 
to extra day off for each of holidays on 
basis of administrative designation that 
Monday was in lieu of Suncay within 
meaning of sec. 4 (b) of E. O. No, 10358, 
5 U.S. C. 86 (a) note, which permits desig- 
nation of regular weekly nonworkday in 
lieu of Sunday only when Sunday is 
workday in basic workweek............-. 


Postal Service employees. (See Compensa- 


tion, Postal Service, holidays) 


HOUSING: 
Loans—default—validity of note—denial of 


claim against estate of borrower for unpaid 
balance of loan evidenced by note which 
had been purchased by bank and reported 
for insurance under Title I of National 
Housing Act does not affect validity and 
enforceability of note and, fact that note 
became invalid by reason of lapse of time 
allowed to appeal claim denial, with 
which bank was proceeding according to 
regulations, does not make note ineligible 
for insurance, and reimbursement of loss 
sustained by bank may be made without 
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HOUSING— Continued 

necessity of waiving requirement of 24 

CFR 201.2 (a) that note be valid and en 

forceable against borrowers. .............. 

Urban renewal program—costs—interest on 
capital advances—although decision that 
allowance of interest on capital advanced 
for urban redevelopment by local public 
agencies as item in gross project cost is not 
authorized either specifically or by neces- 
sary implication under Title I of Housing 
Act of 1949, 42 U. 8. C. 1450, such decision 
is not binding on Administrator of Housing 
and Home Finance Agency because his 
determinations are, by law, final and con- 
clusive; however, if he determines that in- 
clusion of interest as project cost is neces- 
sary, without obtaining legislative author- 
ity, GAO under reporting responsibility 
provided by Govt. Corporation Control 
Act, 31 U. 8. C. 846,851, would be required 
to bring matter to attention of Congress__. 

HUSBAND AND WIFE: 

Annulments: 

Quartersallowance. (See Quarters Allow- 
ance, commencement and termination, 
annulment of marriage) 

Transportation of dependents of military 
personnel. (See Transportation, de- 
pendents, military personnel, children, 
marital status) 

Widow's entitlement to annuity elected by 
military member. (See Pay, retired, 
annuity elections for dependents, annul- 
ment of widow’s remarriage) 

Divorce—effective date—quarters allowance. 
(See Quarters Allowance, commencement 
and termination, divorce) 

Invalid marriage determination—quarters al- 
lowance. (See Quarters Allowance, com- 
mencement and termination, void mar- 
riages) 

INDIAN AFFAIRS: 

Coal purchases—coal mine owned by Indian 
tribe and operated on royalty basis by 
contractor or lessee employing Indian labor 
may properly be considered as “Indian 
industry” within meaning of 25 U. 8. C. 
47, which grants Sec. of Interior dis- 
cretionary authority to make purchases of 
products of Indian industry on open 


INSANE A* ¥ INCOMPETENTS: 
Military personnel—survivor election op- 
tions. (See Pay, retired, annuity elections 
for dependents, incompetents) 
INSURANCE: 
Contractor’s liability beyond usual practice— 
requirement that shipbuilders obtain 


builder’s risk insurance, including war 
risk insurance, which is procurable mainly 
from Govt., is not deviation from normal 
commercial practice and does not transfer 
specific Hability of shipbuilder to owner 
for loss of vessel to Govt. so as to be re- 
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garded as procurement of insurance by 
Govt. contrary to principle that Govt. 
must assume its own risks............... 

General rule—requirement that shipbuilders 
obtain builder’s risk insurance, including 
war risk insurance, which is procurable 
mainly from Govt., is not deviation from 
normal commercial practice and does not 
transfer specific liability of shipbuilder 
to owner for loss of vessel to Govt. so as to 
be regarded as procurement of insurance 
by Govt. contrary to principle that Govt. 
must assume its own risks.............. 

Military personnel. (See Veterans, insur- 
ance) 

INTEREST: 

Compound—savings deposits. (See Savings 
Deposits, interest, compound) 

Federal aid to states—matching funds— 
interest on housing advances. (See 
Housing, urban renewal program, costs, 
interest on capital advances) 

Savings deposits by enlisted personnel. (See 
Savings Deposits, interest) 

INTERIOR DEPARTMENT: 

Appropriations. (See Appropriations, In- 
terior Department) 

LANDS: 
Public. (See Public Lands) 
LEASE-PURCHASE PROGRAM: 

Bids at variance with congressionally ap- 
proved estimates—cost variation—a 15 perc- 
ent increase in construction costs in pro- 
posed lease-purchase contract for post office 
building over maximum estimated costs in 
project prospectus which were approved 
by Senate and House Committees on 
Public Works may not be regarded as 
reasonable variation, particularly in view 
of fact that House Committee approval 
was given “subject to cost limitation’ in 
prospectus, and, even though there would 
be overall savings in interest and taxes 
under proposed contract as result of re- 
duction of amortization period, this would 
not justify proceeding with more extensive 
project than previously approved......... 

LEASES: 

Advertising requirements—corporations—in- 
asmuch as rent for regional office space 
leased by Govt. corporation—wholly 
owned or mixed-ownership—is an admin- 
istrative expense, the solicitation for lease 
of space must be advertised in accordance 
with requirements of sec. 3709, R. 8., 41 


Office space—General Services Administra- 
tion v. agency jurisdiction—under Reor- 
ganization Plan No. 18 of 1950, all func- 
tions of wholly owned and mixed-owner- 
ship corporations relating to the acquisi- 
tion of space in buildings by lease and the 
assignment of space in buildings for use 
by these corporations were transferred to 
the General Services Administration..... 
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LEASES—Continued 
Rent—limitation—national emergency ex- 
emption—certification authorized to be 
made by Secretaries of Army and Navy 
under 40 U. 8. C. 278b to exempt leases for 
national emergency purposes from rent 
limitations in 40 U. 8. C. 278a may not be 
regarded as inconsistent with right to 
acquire space in buildings by lease vested 
in Adm. of General Services by subse- 
quently adopted Reorganization Plan No. 

18 of 1950 so as to be construed as function 

of Adm. of General Services. ............. 

LEAVES OF ABSENCE: 
Annual: 

Accrual—ninety-day qualifying period— 
regular and intermittent service—em- 
ployees who hold career-conditional 
appointments and who, during summer, 
are employed on full-time regularly 
scheduled tour of duty in which leave is 
earned after continuous employment for 
90 days and who, during school year, are 
employed on when-actually-employed 
basis when leave is not earned do not 
have to serve another 90-day period for 
annual leave purposes when they return 
to full-time, leave-earning status the 
SANE CII, aisisddescdcndxanccdunsend 

Excess leave adjustments—maximum ac- 
cumulation v. current leave—forfeiture 
due to administrative error—employee 
who had maximum accumulated annual 
leave balance of 480 hours, when it was 
discovered that administrative error 
was made in placing employee in wrong 
leave category, is required by automatic 
leave reduction provisions of sec. 208 
(a) of Annual and Sick Leave Act of 
1951, 5 U. S. C. 2066, to have accumu- 
lated leave balance reduced on basis of 
corrected reconstruction of leave record 
and there is no basis by which excess 
annual leave used in prior years may 
be charged to current leave even though 
it will result in forfeiture of annual leave. 

Involuntary—prior to removal, etc.—back 
pay. (See Compensation, removals, 
suspensions, etc., back pay, involuntary 
annual leave) 

Night differential inclusion in paid leave 
periods. (See Compensation, night 
work) 

Recredit on restoration after unjustified 
removal—in lieu of suspension—under 
provisions of 5 U. 8. C. 652 (a) and 5 

U. 8. OC. 863 relating to unwarranted 
suspensions and removals from service, 
periods of annual leave or enforced leave 
ineident to contemplated removal of em- 
Ployees from service may be considered 
as periods in lieu of suspension so as to 
entitle employees on restoration, pursu- 
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ant to either mandate of CSC or ad- 
ministrative action, to compensation and 
recredit of leave, subject to maximum 
accumulation restriction in Annual and 
Sick Leave Act of 1951.................. 


Service credits—nonappropriated fand em- 


ployees—since employees of Army and 
Air Force Motion Picture Service—non- 
appropriated fund activity—are not 
subject to Civil Service Act, Civil 
Service Retirement Act, Classification 
Act of 1949, or Annual and Sick Leave 
Act of 1951, they are not entitled upon 
subsequent employment in department 
or agency in Executive branch to such 
Federal employee rights and privileges 
as highest previous salary rate rule, 
service credit for annual leave accrual 
purposes and transfer of sick leave.._.... 


Substitution for sick leave—advance sick 


leave liquidation. (See Leaves of Ab- 
sence, sick, advances, unliquidated, 
annual leave substitution) 


Civilians on military duty: 


Active duty, etc., service: 

Although Govt. employees who are 
members of reserve component of 
armed forces, including National 
Guard, were entitled to military leave 
only for ‘‘duty with troops or at fleld 
exercises, or for instruction” prior to 
Jan. 1, 1953, effective date of sec. 804 (a) 
of Armed Forces Reserve Act of 1952, 
which broadened kind of service to 
include ‘‘active duty for training or 
active duty,’”’ under sec. 29 (a) of act 
of Aug. 10, 1956, 5 U. 8, C. 30r, em- 
ployees are entitled to 15 days military 
‘eave for active duty for any purpose— 
training or otherwise—but not for 
more than 15 days in any calendar 
year, and where period of active duty 
is longer than 15 days any 15-day 
period may be administratively desig- 
nated as military leave................ 

Military leave benefits under sec. 29 (a) 
of act of Aug. 10, 1956, 5 U. 8. C. 30r (a), 
depend on performance of military 
duty after Jan. 1, 1953—the effective 
date of Armed Forces Reserve Act of 
1952—rather than on date orders to 
duty were issued... ................... 

Under sec. 29 of act of Aug. 10, 1956, 5 
U.S. C. 30r, types of military duty for 
which civilian employees are to be 
given military leave conform to types 
of duty in Armed Forces Reserve Act 
of 1952, and, therefore, eligibility for 
military leave for additional types of 
duty may be regarded as extending 
back to Jan. 1, 1953—the offective date 
of Armed Forces Reserve Act of 1952... 
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LEAVES OF ABSENCE—Continued 
Civilians on military duty—Continued 
Employee status prior and after military 
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duty—although it has been held in 
several decisions that entitlement of 
civilian employees to military leave 
depends on employee being in pay 
status immediately prior to or immedi- 
ately after military duty, these decisions 
should not be construed as precluding 
military leave in all cases where em- 
ployees are in leave-without-pay status 
immediately prior to or after military 


Compensatory time: 


Aggregate salary limitation: 

Compensatory time which may be 
granted to employees pursuant to sec. 
202 (a) of Federal Employees Pay Act of 


1945, as amended, 5 U. 8. ©. 912 (a), 
for irregular or occasional work for 
which overtime compensation would 
be due is subject to aggregate salary 
limitation in sec, 603 of act, as 
amended, 5 U. S. C. 943, which pro 
hibits payment of overtime to em- 
ployees whose rate of basic com- 
pensation equals or exceeds maximum 
scheduled rate of basic compensation 


trip, so as to permit scheduling of home 
leave at regular 2-year intervals; and 
with respect to present employment 
agreements, they may be terminated 
prior to 2-year expiration date when it 


duty without regard to other facts such OP Ge Gr eintcsstckeccsieeenincs 362 
as whether loss of civilian pay is result of Employees who take more compensatory 
military leave and whether at time leave time than is proper because of errone- 
without pay is requested, the employee ous credit on account of aggregate 
has received definite military orders to salary limitation are not required to 
report on certain or approximate date 608 have excessive compensatory leave 
Leave, etc., statue—although Federal automatically converted to annual 
civilian employees who are ordered into leave since granting of annual leave is 
active military service of U. 8. pursuant matter of administrative discretion... 362 
to E. O. No. 10730, which federalized To determine whether any portion of 
Arkansas National Guard, may be compensatory time in lieu of overtime 
carried in military leave status for 15 must be forfeited on account of aggre- 
calendar days, provided military leave gate salary limitation which ts estab- 
has not been used previously during lished by sec. 603 of Federal Employees 
current calendar year, and in annual Pay Act of 1945, as amended, 5 U.S. C. 
leave status to extent of their accrued 943, at maximum scheduled rate for 
annual leave during period of their grade GS-15, it is necessary first to 
active military service, they may not be ascertain number of overtime hours for 
carried in leave-without-pay status but which employee is entitled to receive 
must be placed on military furlough or compensation at overtime rate eppli- 
separated, at option of agency, in ac- cable to his basic salary rate.before 
cordance with instructions in Chapters reaching prorated aggregate limitation 
L-1-7 and R-6-4 of Federal Personnel for pay period in which overtime 
PG Shake eeWasnbh cima wadtatscncase 255 services were rendered, such number 
Reemployment or restoration effect: of overtime hours will constitute 
Although granting of military leave to maximum hours of compensatory 
civilian employee under 5 U. 8S. C. time which may be credited in pay 
30r retroactively after employee has period, irrespective of compensatory 
been separated for military service is time which may be granted in later 
essentially administrative matter, SE cintintinabnastaminsveene 362 
it is not necessary to restore employee Postal employees working on Saturday 
to rolls; however, it is recommended holidays— Postal employees in or below 
that employee’s personnel record salary level PFS-7 who work on Satur- 
reflect true status at all times___-___._. 608 day which is also holiday are entitled to 
Military leave for civilian employees both compensatory time benefits for 
under 5 U. 8. C. 30r is not related to Saturday work and holiday benefits 
employees’ right to restoration or re- provided in subsecs. 603 (2) (a) and (b) of 
employment nor is it contingent upon Postal Field Service Compensation Act 
return to civilian pay status__........ 608 OP TE, OU... ©. Os a oc cncsewscecccss 509 
Beparation prior to military duty—em- Home leave travel of overseas employees: 
ployee who is also member of component Minimum service requirement: 
of Armed Forces Reserves and who re- Under E. O. No. 9805, which requires 
signs prior to entering military service minimum of 12 months of overseas 
has terminated civilian status and would duty before entitlement to round-trip 
not be entitled to military leave under 5 travel at Govt. expense for home leave 
U.S. C. 30r notwithstanding that mem- accrues, administrative agency may 
ber may have right to restoration or re- fix tour of duty of 2 years, less time on 
I candGsndcgonstinncadnitisnes 608 immediately preceding home-leave 
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Home leave travel of overseas employees— Military personnel: 


Continued Payments for unused leave on discharge, 
Minimum service requirement—C on. ete.: 
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is considered for Govt.’s benefit and 
travel may be authorized at Govt. ex- 
pense provided 12month minimum 
service requirement has been fulfilled. 

Although initial free travel time which 
Overseas employees are entitled to 
incident to home leave may be granted 
at any time during period of overseas 
service, second and subsequent free 
travel time periods may not be granted 
until after expiration of 24 months from 
date of employees’ return overseas 
after each period of home leave 


Lump-sum payments: 


Back pay for involuntary leave. (See Com- 
pensation, removals, suspensions, etc., 
back pay, involuntary annual leave) 
Status of salary—payment of lump sum for 
involuntary annual leave veteran eligible 
was required to take during 30-day ad- 
vance notice period prior to separation is 
regarded as payment of “salary” within 
purview of Taylor v. U. S., 131 C. Cls. 
387, concerning enforced leave 


Transfers: 


International agencies—employee who 
leaves his Govt. position to enter em- 
ploy of International Atomic Energy 
Agency is regarded as having been 
separated from service within meaning 
of lump-sum leave act of Dec. 21, 1944, 
5 U. 8. C. 61b, which requires pay- 
ment for accumulated and current 
annual or vacation leave, and there is 
no authority under International 
Atomic Energy Agency Participation 
Act of 1957 for promulgation of regula- 
tion which would permit such em- 
ployees to retain their accumulated 
and current annual leave 

Regular andintermittent duty chang 
employees who hold career-conditional 
appointments and who, during sum 
mer, are employed on full-time regu 
larly scheduled tour of duty in which 
leave is earned after continuous em- 
ployment for 90 days and who, during 
school year, are employed on when- 
actually-employed basis when leave 
is not earned should not be regarded as 
having been transferred or separated 
at time tour of duty is changed for 
payment of lump-sum leave, but 
leave should remain to credit of em- 
ployees and upon change back to full- 
time status they are entitled to earn 
leave immediately...... 


After expiration of enlistment pending 
court-martial review—Navy enlisted 
man who, after expiration of his en- 
listment and while restricted to his 
station awaiting appellate review of 
court-martial sentence of bad conduct 
discharge, was assigned to post control 
office to‘ perform duties of his rate’’ is 
entitled to pay and allowances for 
period of such duty upon transfer to 
Naval Reserve and release to inactive 
duty, and member is entitled to lump- 
sum payment for any accrued leave 
which had not been used on date of 
normal expiration of enlistment, plus 
such leave as may have accrued during 
period of duty after expiration of his 
enlistment 

Philippine Scout parole time—|ump-sum 
leave benefits which have accured to 
members of Philippine Scouts solely 
by virtue of act of Aug. 29, 1957, which 
amended Missing Persons Act to 
provide benefits for parole time, are 
not precluded by time limitation in 
Armed Forces Leave Act of 1946, and 
additional amounts may be paid if 
claim is made within 3 years after 
Aug. 29, 1957 

Reservists’ entitlement prior to departure 
home—right of Reserve member of 
armed services to mustering-out pay 
under secs. 501 and 502 of Veterans’ 
Readjustment Assistance Act of 1952 
and to pay for accrued leave under sec. 
4 (c) of Armed Forces Leave Act of 
1946, only arises at time of final dis- 
charge from active service, and pay- 
ment of mustering-out pay and pay 
for accrued leave is not authorized 
prior to departure from last duty 
station 


Sick: 
Advances—unliquidated—annual leave 


substitution—to permit liquidation of 
employee’s advance sick leave debt by a 
charge against equivalent amount of 
annual leave at request of employee is 
proper exercise of administrative dis- 
cretion under Annual and Sick Leave 
Act of 1951, 5 U. S. C. 2061 note, pro- 
vided that annual leave charge is made 
prior to time it would be forfeited by 
operation of limitation in leave law and 
that administrative office would other- 
wise have granted annual leave upon 
request of employee 
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Sick—Continued hibition against commercial operation of 
Recredit of prior leave—nonappropriated obsolete vessels contained in sec. 510 (g) of 
fund employees—since employees of act, 46 U. 8S. C. 1160 (g), as precluding con- 
Army and Air Force Motion Picture tinued operation of vessel during construc- 
Service—nonappropriated fund activ- tion of new vessel would nullify sec. 510 (d) 
ity—are not subject to Civil Service Act, of act, 46 U. S. C. 1160 (d), which requires 
Civil Service Retirement Act, Classifi- reduction in trade-in allowance credit if 
cation Act of 1949, or Annual and Sick vessel owner uses it during construction 
Leave Act of 1951, they are not entitled period, and, therefore, trade-in vessels may 
upon subsequent employment in de- be chartered back during construction of 
partment or agency in Executive branch DOW WOE cc ccna icwnstntsconssescesascses 338 
to such Federal employee rights and -Valuation of subsidy-covered vessels for 
privileges as highest previous salary trade-in—in absence of any indication that 
rate rule, service credit for annual leave sec. 510 (d) of Merchant Marine Act, 1936, 
accrual purposes and transfer of sick 46 U. 8. C. 1160 (d), which specifies con- 
cl 671 sideration of 3 factors: scrap, book, and 

Travel time—home leave. (See Leaves of domestic or forcign market value in deter- 
Absence, home leave travel of overseas mination of vessel trade-in credit, requires 
employees) vessels built with construction-differential 

LOANS: subsidy aid to be treated differently from 

Government insured: other vessels, foreign transfer restriction in 
Housing. (See Housing, loans) sec. 503 of act, 46 U. S. C. 1153, does not 
National defense contracts. (ee Federal preclude consideration of world mark * 

Civil Defense Administration, contracts, value in-determination of fair and reason- 
stockpiling, eligibility for loan guaranty) able trade-in allowance for construction- 
MARITIME MATTERS: GN Catia cc ccccnssccustencnesscs 436 

Insurance. (See Vessels, insurance on con- MARSHALS: 
struction loans) Travel—expense reimbursement—mileage 

Subsidies—eligibility—reconstruction, ete.— payments which were made for use of pri- 
administrative determination—determina- vately owned automobiles by U. S. attor- 
tion to grant construction-differential sub neys and marshals within and outside of 
sidy for reconstruction and reconditioning their designated posts of duty without 
of 8S. Ss. Constitution and Independence deduction from computation of distance of 
made by Federal Maritime Board, after normal travel between home and head- 
study indicated substantial increase in quarters for travel performed during period 
passenger traffic on routes serviced by of Aug. 27, 1956, and June 4, 1957—when 
vessels and that reconstruction was neces- matter was reconsidered and it was held 
sary to meet foreign competition, is in that it was within administrative discre- 
compliance with sec. 501 (c) of Merchant tion to allow mileage without deductions— 
Marine Act, 1936, 46 U. S. C. 1151 (ce), may be waived and collections refunded 
which authorizes granting of financial aid provided that retroactive application is 
for vessel reconstruction in exceptional not extended to travel for duty performed 
cases after thorough study and formal en route between home and headquarters.. 197 
Rs ia i ci odektnticenenctins 836 | MEALS: 

Tanker acquisition—trade-in allowance eligi- Furnished civilian employees—cxcess—leave 
bility—age limitations—tanker trade-in payment deduction—regulation to pre- 
provision in subsec. 510 (h) of Merchant clude deduction from lump-sum leave pay- 
Marine Act, 1936, 46 U. 8. C. 1160 (h), ments due food handlers at Navy installa- 
which permits, until July 1, 1958, acquisi- tions for excess meals received because of 
tion of tankers not less than ten years old, having used less leave during year than 
does not preclude tankers which are twelve was contemplated when charges were es- 
or more years old from eligibility for trade- tablished on 1ll-month basis is proper 
in under subsec. 510 (a)-(g) of 1956 act, 46 under Bur. of Budget Cir. No. A-29, July 
U. S. C. 1160 (a)-(g), relating to obsolete 16, 1952, which prescribes general policy 
vessels not less than twelve years old_... 20 for furnishing subsistence to certain em- 

Trade-in vessel use during new construc- NE rik iceccecctenensisnesainsaueiionke 737 
tion—obsolete vessel operation prohibi- MEETINGS: 
tion—although obsolete vessel trade-in Travel, etc., expenses: 
provision in sec. 510 of Merchant Marine Determinative factors—availability of 
Act, 1936, 46 U. 8. C. 1160, must, in view Treasury Dept. appropriations for ex- 
of legislative history, be construed as re- penses of attendance at meetings, 5 
quiring transfer of title of obsolete vessel to U.S. C. 277, is dependent upon whether 
Govt. at time trade-in allowance toward meeting concerns current activities 
new vessel is fixed and contract executed peculiarly associated with work of 


for replacement vessel; to construe pro- Treasury Dept. in performance of its 
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MEETINGS—Continued 
Travel, etc., expenses—Continued 
specific statutory functions and not 
whether attendance will be beneficial to 
one or more functions or activities of 


Management conferences—meetings of 
private organization (Brookings Execu- 
tive Conference Program) attended by 
select Dept. of Commerce personnel for 
purposes of executive development and 
improvement are not so particularly 
associated with work of Dept. in per- 
formance of its statutory functions to be 
regarded as ‘meetings ‘“‘concerned with 
the activities for which appropriations 
are made” within meaning of sec. 103 of 
Dept. of Commerce and Related Agen- 
cies Appropriation Act, 1958, for pay- 
ment by Govt. of travel and per diem 
of personnel selected to attend. That 
part of 36 Comp. Gen. 474, or any other 
decisions indicating contrary conclusion, 
overruled 

MILEAGE: 

Travel by privately owned automobiles—be- 
tween residence and headquarters—official 
duty at or near headquarters—mileage pay- 
ments which were made for use of pri- 
vately owned automobiles by U. 8. attor- 
neys and marshals within and outside of 
their designated posts of duty without 
deduction from computation of distance of 
normal travel between home and head- 
quarters for travel performed during 
period of Aug. 27, 1956, and June 4, 1957— 
when matter was reconsidered and it was 
held that it was within administrative 
discretion to allow mileage without de- 
ductions—may be waived and collections 
refunded provided that retroactive appli- 
cation is not extended to travel for duty 
performed en route between home and 
headquarters 

MILITARY PERSONNEL: 

Aliens: 

Retired pay. (See Pay, retired, disability, 
termination, foreign citizenship) 

Travel on release from active duty. (See 
Travel Expenses, military personnel, 
release from active duty, aliens) 

Allotments—insurance. (See Veterans, in- 
surance) 

Allowances. (See Family Allowances; 
Quarters Allowances; Subsistence Allow- 
ances) 

Cadets, midshipmen, ete.: 

Service credits. (See Pay, service credits, 
cadet, midshipman, etc.) 

Temporary disability retirement. (See 
Pay, retired, disability, cadets, mid- 
shipment, etc.) 

Coast Guard. (See Coast Guard) 

Courts-martial, (See Pay, court-martial 
sentences) 


468020 O-58—60 


Debts: 

Court-martial forfeitures. (See Pay, court- 
martial sentences) 

Liquidation by pay deductions. (See Pay, 
withholding) 

Remission—debts incurred in other serv- 
ices—although authority for remission or 
cancellation of administratively ascer- 
tained debts of enlisted members of Air 
Force vested in Sec. of Air Force by 10 
U. S. C. 9837 does not permit remission 
or cancellation of debts of present en- 
listed members of Air Force, where debts 
arose during previous enlistments in 
Army, Sec. of Air Force, by virtue of 
transfer of authority from Sec. of Army 
pursuant to 5 U. S. C. 171-1, whereby 
Army Air Forces were transferred to 
newly established USAF, may remit or 
cancel debts of former Army Air Force 
enlisted members who were transferred 
to Air Force and who incurred debts in 
Army prior to transfer 

Dependents: 

Quarters. (See Quarters Allowance, de- 
pendents) 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Disability retired pay. (See Pay, retired, 
disability) 

Discharges—other than honorable—de- 
pendents’ transportation. (See Transpor- 
tation, dependents, military personnel, dis- 
charges under other than honorable con- 
ditions.) 

Dislocation allowance. (See Transporta- 
tion, dependents, military personnel, dis- 
location allowance.) 

Dual employment: 

Concurrent civilian and military pay. (See 
Compensation, double) 

Two military statuses—retired Regular 
Army officer who is appointed as Reserve 
officer in assigned status is regarded as 
holding offices within meaning of dual 
office prohibition in sec. 2 of act of July 
31, 1894, 5 U. S. C. 62, and exemption in 
5 U. S. C. 30r, refers only to Federal 
civilian employment of Reservist and is 


not applicable to dual military status_......39 


Economy Act loss claims—appropriation 
availability—authorization for appropria- 
tion in act of Sept. 2, 1957, 71 Stat. 575, 
which provides for payment of inequi- 
table losses in pay sustained by officers of 
uniformed services under emergency 
economy legislation, does not constitute 
appropriation nor expand availability of 
appropriations thereafter made in absence 
of specific statutory provision, and fact 
that Coast Guard Commandant advised 
Subcomm. of Comm. on Appro., House of 
Representatives, that such claims by offi- 
cers or former officers of Coast Guard were 
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MILITARY PERSONNEL—Continued Page| MILITARY PERSONNEL—Continued Page 


to be paid from 1959 Coast Guard appropri- 
ation does not have effect of making appro- 
priation available for payment of claims. . 

Family allotments and allowances. (Sce 
Family Allowances) 

Gratuities. (See Gratuities) 

Helium-oxygen dives. (See Pay, additional, 
helium-oxygen dives) 

Leave payments. (See Leaves of Absence, 
military personnel, payments for unused 
leave on discharge, etc.) 

Liability—Government losses—debt liquida- 
tion. (See Pay, withholding, debt liquida- 
tion) 

Medical officers—pay. 
and dental officers) 
Minority enlistments. 

minority) 

Mustering-out pay. 
tering-out pay) 

Outside continental United States service— 
mustering-out pay. (See Gratuities, mus- 
tering-out pay, service outside United 
States) 

Pay. (See Pay) 

Per diem. (See Subsistence, 
military personnel) 

Philippine Scoute—Missing Persons Act 
benefits. (See Pay, missing, interned, 
etc., persons, Philippine Scouts parole 
time) 

Quarters. (See Quarters Allowance) 

Record correction: 

Release of Government from additional 
claims: 

Settlement which allowed member of 
reserve component retroactive retired 
pay pursuant to correction of records 
action placing member on temporary 
disability retired list, but which denied 
retired pay for period when member 
was employed in civilian position be- 
cause settlement was made prior to 
decision of Comptroller General (36 
Comp. Gen. 808) extending rule in 
Tanner case (129 C. Cls. 792) to bring 
de jure members of reserve components 
who were authorized to receive retired 
pay under 10 U.S. C. 1036 within dual 
compensation exemption in 5 U. 8. C. 
30r (c), is not final release under 10 
U. 8. C. 1562 (c) to preclude receipt of 
retired pay upon subsequent change in 
interpretation of law.................. 

Officer in Army of U. 8. whose military 
record was corrected to show that 
release from active duty was due to 
physical disability and that he was 
entitled to disability retired pay from 
date fixed subsequent to date of release 
from active duty should not be barred 
by release provisions of 5 U. 8. CO. 
191la (c) from receiving disability 
retired pay from date of release from 
active duty to earliest date for which 


(See Pay, medical 
(See Enlistments, 


(See Gratuities, mus- 


per diem, 


732 


811 


Record correction—Continued 
Release of Government from additional 
claims—Continued 
he received retired pay upon subse 
quent interpretation that date for 
commencement of retired pay could 
not be fixed at date other than date 
of release from active duty............ 
Reenlistment bonus. (See Gratuities, reen- 
listment bonus) 
Reservists: 

Missing status. (See Pay, missing, in- 
terned, etc., reservists on other than 
extended active duty) 

Readjustment payment on involuntary re- 
lease. (See Pay, readjustment payment 
to reservists on involuntary release) 

Retired—concurrent military and civilian 
retirement benefits. (See Compensation, 
double, concurrent military and civilian 
service pay) 

Retirement: 

For matters relating to retired pay. 
Pay, retired) 

Reconsideration—new evidence—orders 
which revoke -nondisability retirement 
orders after effective date to entitle mem- 
bers of uniformed services to considera- 
tion for disability retirement are not 
legally effective, and, in absence of 
evidence that entitlement to nondis- 
ability retirement did not exist or that 
officer issuing first retirement order 
lacked authority, retirement may not be 
reopened on basis of substantial new 
CURR cnnnsncencscscccovasssenssesen 

Savings deposits. (See Savings Deposits) 

Severance. (See Pay, severance) 

Six months’ death gratuity. (See Gratuities, 
six months’ death) 


(See 


Speeches. (See Pay, additional, from 
sources other than United States, hono- 
rariums) 


Subsistence allowance—shore patrol duty. 
(See Subsistence Allowance, shore patrol 
duty) 

Trailer allowance. (See Trailer Allowance 
for Military Personnel) 

Travel expenses. (See Travel 
military personnel) 
Underage enlistments. 

minority) 

Withholding of pay for “ebts to United 
States. (See Pay, withholding) 

MILLER ACT, 40 U. 8S. C. 270a: 

(See Bonds, payment.) 

MISCELLANEOUS RECEIPTS: 

Emoluments, honorariums, ete., received by 
military and civilian personnel—check 
which was received by Army officer as 
honorarium for lecture he was designated 
to give in his capacity as officer on active 
duty constitutes earnings, in excess of 
regular pay and allowances, which belong 
to U. 8. as employer, and, therefore, officer 


Expenses, 


(See Enlistments, 


811 


19 


MISCELLANEOUS RECEIPTS— 
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Continued 
is required to endorse check for deposit into 


NATIONAL CAPITAL HOUSING 
AUTHORITY: 

Liability for District of Columbia permit 
feea—by enactment of sec. 1 (c) of District 
of Columbia Alley Dwelling Act, which 
directed erection of low-rent public housing 
in accordance with laws and regulations of 
Dist. of Col., Congress waived Federal 
Govt.’s immunity with respect to com- 
pliance with municipal building and zon- 
ing laws and regulations, and, therefore, if 
it is administratively determined by Na 
tional Capital Housing Authority to be in 
interest of U. 8. to pay permit fees pre- 
scribed by Dist. of Col. for development 
and construction of housing, there is no 
legal objection to payment... .............- 

NATIONAL GUARD: 

Civilian employees—award program—al- 
though civilian clerks and caretakers of 
Army National Guard of states and terri 
tories are not considered Federal em- 
ployees within purview of Government 
Employees’ Incentive Awards Act, 5 
U. 8S. C. 2121, incentive award may be 
regarded as element of compensation 
which Sec. of Army is authorized by 32 
U.S. C. 709 to fix for clerks and caretakers, 
and, therefore, Sec. of Army may, by 
regulation, establish incentive awards 
program for such employees and use funds 
appropriated for their compensation to 
SIRs sicnccnntiinnionmmnacinn 

Drill pay. (See Pay, drill) 

Federal employees ordered to federalized 

State guard duty: 
Compensation. (See Compensation, 
double, civilians on military duty) 
Leave. (See Leaves of Absence, civilians 
on military duty) 

Pay entitlement after hospitalization—return 
to restricted or limited duty—status of 
National Guard members who, after 
hospitalization for disabling injuries in- 
curred in line of duty, are given condi- 
tional releases with recommendation for 
temporarily restricted duty or limited 
activities is too doubtful to permit con- 
tinuation of active duty pay and allow- 
ances, under 32 U. S. C. 318, after com- 
pletion of hospitalization... ..............- 

State—service credits. (See Pay, service 
credits, National Guard) 

OATHS: 

Employees—ad ministration—employees who 
are designated to administer oaths pursu- 
ant to 5 U. S. C. 16a may administer oaths 
required by 5 U. S. C. 16 to individuals in 

Federal agencies other than their own..... 


343 


558 
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Acceptance of foreign presents, emoluments, 
ete.—court employees—individual who is 
in receipt of World War IJ pension from 
British Govt. and who is appointed as 
court crier in U. 8. District Court with 
regularly prescribed duties and compen- 
sation fixed by law and payable from 

, appropriated funds is regarded as receiving 
emolument from foreign Govt. and is 
person holding office of profit or trust 
within meaning of Article 1, Sec. 9, Clause 
8 of U. 8. Constitution, so as to preclude 
payment of compensation concurrently 
with receipt of pension payments from 
British Govt. without consent of Con- 


Breaks in service—longevity increases. (See 
Compensation, longevity increases, wait- 


ing period commencement, break in 
service) 
Compensation. (See Compensation) 


Contribution from sources other than United 
States—travel expenses. (See Travel Ex- 
penses, contributions from private sources) 

Cooperative employees—life insurance cover- 
age. (See Officers and Employees, life 
insurance, employees paid from Federal 
and other funds) 

Health services—polio inoculations— Panama 
Canal. (See Panama Canal, medical and 
educational services, reimbursement, em- 
ployees in contiguous areas) 


Holding two positions. (See Compensation, 
double) 
Leavesofabsence. (See Leaves of Absence) 


Liability—Government losses—debt liquida- 
tion. (See Compensation, withholding, 
debt liquidation) 

Life insurance—employees paid from Federal 
and other funds—Federal employees who 
are compensated from pooling of Federal 
funds and other funds under cooperative 
agreements for predatory animal and 
rodent control activities should not be 
precluded from participation in life in- 
surance program provided by Federal Em- 
ployees’ Group Life Insurance Act of 1954, 
and, therefore, Dept. of Interior appro- 
priations available for such control activ- 
ities may be used to pay Govt.’s contribu- 
tion toward life insurance premium pay- 
Wik cnindccccnscantecqusstnmneceens 

Military duty: 

Compensation. (See Compensation, 
double, civilians on military duty) 

Leave. (See Leaves of Absence, civilians 
on military duty) 

Overseas: 

Home leave: 

Free travel time. 
sence, home leave 
overseas employees) 

Travel expenses. (See Travel Expen- 
ses, Overseas employees, home leave) 


(See Leaves of Ab- 
travel time for 
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Part-time—double compensation. (See U. 8. C. 61b, which requires payment for 
Compensation, double, additional, part- accumulated and current annual or vaca- 
time, etc., employment) tion leave, and there is no authority under 
Personnel records—accuracy—although International Atomic Energy Agency 
granting of military leave to civilian Participation Act of 1957 for promulgation 
employee under 5 U. 8. C. 30r retroactively of regulation which would permit such 
after employee has been separated for employees to retain their accumulated and 
military service is essentially administra- current annual leave...................... 422 
tive matter, it is not necessary to restore Travel expenses. (See Travel Expenses) 
employee to rolls; however, it is recom- Wage board—conversion from classified po- 
mended that employee’s personnel record sitions. (See Compensation, wage board 
reflect true status at all times.............. 608 employees, conversion from classified 


Position evidence—although generally em- position) 
ployee may not acquire official position When-actually-employed, intermittent, etc., 
within purview of salary retention benefit employees: 


act of June 18, 1956, 5 U. 8. C. 1107, other 
than by proper assignment or appoint- 
ment supported by adequate evidence, 
there may be cases such as occupancy of 
position over long period of years which 
might warrant conclusion that position is 
official position in absence of evidence, 
and, therefore, no general rule can be 
established and each case is for considera- 
NR Rikccnscencnsbvctsiaienaninsets 


Double compensation. (See Compensa- 
tion, double, additional part-time, etc., 
employment) 

Periodic step-increases. (See Compensa- 
tion, periodic step-increases, waiting 
period commencement, when-actually- 
employed, etc., employees) 


Without compensation—travel expenses of 


persons without employment status. (See 
Travel Expenses, private parties, consul- 
tation for Government recruitment) 


Scientific and professional—compensation 
increases. (See Compensation, increases, ORDERS: 
scientific and professional employees) Amendment: 

Status: Correction of erroneous orders—on basis 





Nonappropriated fund  activities—sinco 
employees of Army and Alr Force 
Motion Picture Service—nonappropri- 
ated fund activity—are not subject to 
Civil Service Act, Civil Service Retire- 
ment Act, Classification Act of 1949, or 
Annual and Sick Leave Act of 1951, they 
are not entitled upon subsequent em- 
ployment in department or agency in 
Executive branch to such Federal em- 
ployee rights and privileges as highest 
previous salary rate rule, service credit 


for annual leave accrual purposes and made. 37 Comp. Gen, 126, modified... 683 

transfer of sick leave..................... Retroactive—amendatory orders which 
State employees paid from Federa) funds— purport to retroactively eliminate pro- 

although civilian clerks and caretakers hibition against per diem to Navy offi- 

of Arp.y National Guard of states and cers and enlisted men ordered to tem- 

territories are not considered Federal porary field dut} in ‘Operation Deep- 

employees within purview of Govern- freeze’ on Antarctic Continent may not 

ment Employees’ Incentive Awards be recognized to permit payment of per 

Act, 5 U. 8. C. 2121, Incentive award diem in absence of showing that assign- 

may be regarded as element of com- ment is not within meaning of ‘other 

pensation which Sec. of Army is au- similar activities’ in par. 4250-3 of Jt. 

thorized by 32 U. 8. C. 709 to fix for Travel Regs. which precludes payment 

clerks and caretakers, and, therefore, of per diem for field exercises, maneuvers 

Sec. of Army may, by regulation, estab- and other similar activities. Modified 

lish incentive awards program for such by 37 Comp. Gen 683..’................ 126 


employees and use funds appropriated 
for their compensation to finance pro- 


Transfers—international agencies—em- 
ployee who leaves his Govt. position to en- 
ter employ of International Atomic Energy 
Agency is regarded as having been sep- 
arated from service within meaning of 
lump-sum leave act of Dec. 21, 1944, 5 


of showing that administrative error was 
made in designating duty in connection 
with “Operation Deepfreeze” on Ant- 
arctic Continent as maneuvers, ficld ex- 
ercises or other similar activities as con- 
templated by par. 4250-3 of Jt. Trav. 
Regs. and that amendatory orders were 
issued on reevaluation of actual facts 
which indicates that duty relates to Inter- 
national Geophysical Year and includes 
research, exploration, construction and 
maintenance, per diem payments may be 


Cancellation after effective date—orders 


which revoke nondisability retirement 
orders after effective date to entitle mem- 
bers of uniformed services to consideration 
for disability retirement are not legally 
effective, and, in absence of evidence that 
entitlement to nondisability retirement 
did not exist or that officer issuing first 
retirement order lacked authority, retire- 
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ORDERS—Continued 


Amendment—Continued 
ment may not be reopened on basis of 
substantial new evidence 

Conclusiveness of orders v. facts—placing of 
Air Force Reserve officer on temporary 
disability retired list under orders which 
advised officer that his appointment was 
terminated does not automatically ter- 
minate his appointment and statement in 
orders which was not in accordance with 
any provision of law is not regarded as 
administrative act terminating appoint- 
ment; therefore, member who continued 
to be de jure member of Reserves while on 
temporary disability retired list and who 
was employed in civilian position is exempt 
from dual compensation restrictions in 5 
U. 8. C. 59 (a) and may receive retired pay 
which had been withheld due to termina- 
tion of Reserve status. 

Statutory waiver—although members of uni- 
formed services serving in newly consti- 
tuted Fleet Tactical Squadrons and Naval 
Aircraft. Ferry Squadrons are no longer 
serving with disestablished Fleet Logistics 
Support Wings which were expressly desig- 
nated in sec. 303 (d) of Career Compensa- 
tion Act of 1949, 37 U. S. C. 253 (d), to 
entitle members to per diem when away 
from their duty stations, without issuance 
of orders for specific travel, duties of pres- 
ent assignment and conditions under 
which performed are similar and continua- 
tion of duties of former Fleet Logistics Sup- 
port Wings so that per diem provisions of 
sec. 303 (d) may be considered applicable 
to same extent 

Transfer at request of employee's or military 
member’s request—transfer orders which 
were issued to member of Marine Corps at 
his request, after execution of waiver of 
travel expenses, including dislocation 
allowance, constitute nothing more than 
permission to change stations and no right 
to payment of dislocation allowance could 
accrue under such orders 

What constitutes—Naval Reserve officer 
who, after 5 years on temporary disability 
retired list, was determined to be physi- 
cally fit to perform duties of his rank but 
who did not have disability retired status 
terminated until 6 months later when he 
accepted new appointment as Reserve 
officer is prohibited under sec, 402 (d) of 
Career Comp. Act of 1949, 37 U. S. © 
272 (d) from receiving disability retired 
pay for any time subsequent to expiration 
of 5year period, and physical fitness 
determination may not be regarded as 
constituting orders placing member in 
active duty status so as to entitle him to 
active duty pay for 6-month period prior 
to termination of disability retired status. 


Page| PANAMA CANAL! 


Appropriations. (See Appropriations, Pan- 
ama Canal) 

Medical and educationa! services—reim- 
bursement—employees in contiguous 
areas—Federal employees who are sta- 
tioned in areas contiguous ‘o Canal Zone 
as well as those in Canal Zone are subject 
to provisions of sec. 107 of Civil Functions 
Appropriation Act, 1955, 68 Stat. 335, 
which requires Govt. agencies to reim- 
burse Canal Zone Govt. for that portion of 
cost of furnishing education, and hospital 
and medical care to employees and their 
dependents which is not recovered 
through assessment of charges to employees 
themselves 


PATENTS: 


Infringement—claim settlement agree- 
ments—provision in sec. 609 of Dept. of 
Defense Appro. Act, 1954, which makes 
procurement appropriations available for 
acquisition of releases for patent infringe- 
ments, before suit is brought, and which 
has been codified and enacted into positive 
law as 10 U.S. C. 2386, is express authority 
under which Dept. of Air Force may enter 
into agreement for settlement of claims 
arising out of patent infringements occur- 
ring prior to 1953 


PAY: 


Absence without leave: 

Enlistment completion—days vc. month. 
(See Pay, service credits, method of com- 
putation, days . month) 

Expiration of enlistment. (See Pay, after 
expiration of enlistment, confinement, 
etc., periods) 

Active duty: 

Day of reporting to duty— National Guard— 
civilian employees who were members of 
Arkansas National Guard when it was 
federalized pursuant to E. ©. No. 107: 
are not entitled to military pay and 
allowances until date they actually re- 
port to unit point of assembly or, if 
absent from vicinity, from date they 
begin direct travel to duty station 

Hospitalization, medical treatment, etc— 
return to restricted or limited duty— 
status of National Guard members who, 
after hospitalization for disabling in- 
juries incurred in line of duty, are given 
conditional releases with recommenda- 
tion for temporarily restricted duty or 
limited activities is too doubtful to per- 
mit continuation of active duty pay and 
allowances, under 32 U. S. C. 318, after 
completion of hospitalization 

Travel time to and from duty—reservists— 
although under Career Comp. Act of 
1949, as amended by act of July 12, 1955, 
Reserve member of armed services may 
be paid pay and allowances for travel 
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Active duty—Continued Additional—Continued 
time incident to release from active duty Medical and dental officers. (See Pay, 
prior to departure home from last duty medical and dental officers) 
station, if member dies prior to expira- Naval enlisted men retained after enlist- 
tion of travel time, member’s right to ment. (See Pay, after expiration of 
pay and allowances ceases on day of enlistment, naval enlisted mem serving 
death and any overpayment should be in foreign waters) 
collected from member’s estate... ...... 103 After expiration of enlistment: 
Travel time on release—reservist's failure Confinement, etc., periods: 
to depart in time—Naval Reserve officer Acquittal—action of general court-martial 
who was detached from active duty review board which did not affirm 
training at commencement of day so Navy enlisted man’s bad conduct 
that he could have departed and reached discharge but did affirm one of charges 
home same day by taking first available of disobedience may not be regarded 
air transportation—mode of transporta- as acquittal to entitle member to pay 
tion used—but who did not pick up and allowances after expiration of his 
orders in time to depart by first available enlistment while he was in confine- 
air flight may not receive additional pay ment and restricted status. ........... 228 
and allowances for another day’s travel Pay status—enlisted man who, after ex- 
DD... ditiiinnmdeemepeediiianianind 792 piration of normal enlistment and 
Additional: while being held to make good time 
Aviation duty. (See Pay, aviation duty) lost during the enlistment pursuant 
From sources other than United States— to 10 U. S. C. 629a, is confined under 
honorariums—check which was received sentence of court-martial continues in 
by Army officer as honorarium for lec- pay status while so confined, except to 
ture he was designated to give in his extent that his pay may be forfeited 
capacity as officer on active duty con- by court-martial; however, time in 
stitutes earnings, in excess of regular confinement does not count to make 
pay and allowances, which belong to er ee 488 
U. 8. as employer, and, therefore, officer Release and return to duty—act of July 
is required to endorse check for deposit 24, 1956, 34 U. S. C. 1836, which im- 
I iss sitea steal dccitenicisaniniiaiensivasds 29 poses on enlisted members of armed 
Helium-oxygen dives—payment basis— forces liability to make up time lost 
helium-oxygen diving incentive pay is for unauthorized absence or confine- 
payable on basis of actual performance of ment after return to full duty is 
dives, including dives to maintain applicable to all enlisted members, 
proficiency, in absence of any specific including those returned to military 
periodic performance requirements in 37 control from status of absence without 
U. 8. C. 235 or in implementing Execu- leave or desertion after expiration of 
tive orders; and certification to disburs- their term of enlistment; however, 
ing officer that member has performed entitlement to pay and allowances does 
helium-oxygen dives sufficient to qualify not commence on return to military 
for incentive pay for particular 3-month control but begins only after member 
period is proper, even though entire 3 is released from confinement and per- 
months have not expired and provided forms his required duties.............. 380 
that member’s duty assignment on Naval enlisted men serving in foreign 
board helium-oxygen equipped vessel waters—erxpiration of obligated service 
has not been terminated -.............. 546 period v. enlistment—retention of Navy 
Low-pressure chamber duty—instructor- enlisted men on active duty on vessels 
observer status—officer who is incapaci- in foreign waters after expiration of term 
tated for flying duty as result of de- of enlistment is regarded as involuntary 
compression injury received while change in enlistment contract entitling 
participating in low-pressure chamber members to 25% increase in pay provided 
training period may not be considered in 10 U. 8. C. 5540 even though by law, 
as having received injury as result of 50 U. S. C. App. 454 (d), members are 
“aviation accident” within meaning of required to continue in Reserve status 
term as used in sec. 1 (c), E. O. No. 10618, for balance of 8 years of obligatory serv- 
to be entitled to flying pay during period ice after completion of enlistment con- 
of incapacity; nor may assignment as icici iecchinsscalnenbcadeetalibaseaier brcaivaisasacwsatnilie 178 
participant in low-pressure chamber be Aviation duty: 
considered assignment as instructor- Accident—officer who is incapacitated for 
observer, as used in sec. 9 (e) of order, to flying duty as result of decompression 
be entitled to incentive pay for low- injury received while participating in 
pressure chamber duty for 3-month low-pressure chamber training period 
period following injury.................. 265 may not be considered as having re- 
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ceived injury as result of “aviation accl- 
dent’’ within meaning of term as used in 
sec. 1 (c), E. O. No. 10618, to be entitled 
to flying pay during period of incapacity; 
nor may assignment as participant in 
low-pressure chamber be considered as- 
signment as instructor-observer, as used 
in sec. 9 (e) of order, to be entitled to 
incentive pay for low-pressure chamber 
duty for three-month period following 
injury 


Aviation Reserve officers’ lump-sum pay- 
ments—Navy Reserve officer who, 
incident to release from active duty, is 
eligible for both readjustment payment 
and aviation lump-sum payment is re- 
quired under sec. 265 (b) (5) of Armed 
Forces Reserve Act of 1952, 50 U. S. C. 
1016 (b) (5), to make election to receive 
one or other, and there is no authority 
incident to single release from service to 
permit member to take all of one and 
part of other even though service period 
applicable to one of severance payments 
is excluded 


Flights as crew member—nencrew credit 
application—aviatiop medical officer who 
did not participate in any aerial flights 
as noncrew member during first 12 days 
of month prior to receipt of orders, which 


changed his rating to flight surgeon and 
required frequent and regular flight par- 
ticipation as crew member, may not 
have flights performed after issuance of 
orders considered for entitlement to 
hazardous duty pay at rate for noncrew 
members for first 12 days of month; 
however, hazardous duty pay as crew 
member may be allowed for balance of 
month following receipt of orders 


Flight deficiencies: 

Inactive duty flight credit—members of 
reserve components of uniformed 
services who have flight deficiencies 
during parts of complete period of ac- 
tive duty or active duty for training 
covering portions of 2 consecutive 
calendar months may not make up 
deficiencies by flights performed on 
inactive duty training during other 
portions of such months; however, 
under flight deficiency provisions of 
E. O. No. 10681 right to flying pay for 
fractions of 2 consecutive months is not 
subject to restriction that flight re- 
quirements for both fractions must be 
met or flight pay is lost, and, therefore, 
members who have excess inactive 
duty training flights may apply them 
to active duty flight deficiencies oc- 
curring in same month 


Flight deficiencies—C ontinued 
Short active duty periods in one month— 
flying time performed during any 
short tour of active duty or active duty 
for training within same calendar 
month may be applied toward flight 
requirements for any prior or subse- 
quent short tour of active duty or 
active duty for training performed 
within same calendar month provided 
member is under continuous flight 
orders for calendar month involved... 
Three-month grace period—when 3- 
month grace period established pur- 
suant to E. O. No. 10152 for compliance 
with flight requirements expires with- 
out member meeting requirements for 
entire period but performing only 
required flights for last month of 
period, period of flight deficiencies is 
merely extended so that new 3-month 
period does not begin next month but 
rather begins in first month in which 
flight deficiencies occur following 
month in which flight requirements 
have been met after expiration of first 
3-month period 
Suspension from flying duty—administra- 
tive action required—flight officer who, 
after transfer to naval hospital for treat- 
ment of illness determined to be “ physi- 
cally incapacitating to such extent as to 
disqualify him for actual control of air- 
craft,’’ performed sufficient flights during 
intervals between treatments to qualify 
for aviation pay may not have hospital 
admission regarded as automatic sus- 
pension of flight orders in absence of 
suspension of member’s flight status by 
commanding officer pursuant to regula- 
tions in par. 044087-1, Navy Comptroller 
Manual, promulgated pursuant to E. O. 
No. 10152, and, therefore, officer is en- 
titled to aviation pay during period 
flight requirements were met 


Court- martial sentences: 


Duty pending review: 

Enlistment expiration—Navy enlisted 
man who, after expiration of his en- 
listment and while restricted te his 
station awaiting appellate review of 
court-martial sentence of bad conduct 
discharge, was assigned to post control 
office to “perform duties of his rate” 
is entitled to pay and allowances for 
period of such duty upon transfer to 
Naval Reserve and release to inactive 
duty, and member is entitled to lump- 
sum payment for any accrued leave 
which had not been used on date of 
normal expiration of enlistment, plus 
such leave as may have accrued during 
period of duty after expiration of his 
enlistment 
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Court-martial sentences— Continued Medical and dental officers—Continued 
Duty pending review—Continued Service credits: 

Unerecuted forfeiture—restoration of en- Concurrent Reserve service—during 
listed member to duty awaiting appel- internship—Army Medical Corps offi- 
late review of court-martial sentence cer who attended medical school for 4 
of forfeiture of all pay and allowances years and trained as intern for 2 years, 
makes inoperative total forfeiture sen- during which 2-year period he was also 
tence, and member is entitled to pay member of Army Reserve on inactive 
and allowances on restoration toduty. 691 duty, is entitled, under sec. 202 (a) (7) 

Drill: of Career Compensation Act of 1949, 
Duty in lieu of—National Guard officer 37 U. 8. C. 233 (a), to constructive 
who performs equivalent training in liea service credit of 4 years, based on his 

of drills held by his unit while he is on 4 years in attendance at medical school, 
active duty for training at service school which period may not be reduced on 
may have such duty considered for pay account of Reserve membership during 

purposes under current regulations subsequent internship..............-. 237 

which do not preclude payment for Retired pay purposes—Army officer who, 

equivalent training for active duty train- incident to placement on temporary 

ing provided officer is in armory drill disability retired list pursuant to 10 

status and written orders authorize such U. 8S. C. 1202 and 1372, is entitled to 

a ee 193 include constructive service by virtue 

More than one a day—members of reserve of 37 U. 8. C. 233 (a) in computation of 
components of uniformed services who basic pay purposes, may also receive 
are entitled to pay and allowances for constructive service credit in deter- 
two paid drills or equivalent periods of mination of multiplier factor for retired 

instruction performed in one calendar pay under formula B in 10 U. 8. C. 

day of at least ‘ight hours’ duration, 3991 in view of 10 U. 8. C. 1401, which 

pursuant to 37 L. 8. C. 301 (a), are en- permits election of most favorable of 
titled for retirement purposes to credit of any of other three formulas, even 
one point for each drill under 10 U. 8. C, though constructive service credit may 

1332 and 1333 which authorize one point not be included in determination of 

eredit for each drill and one day credit multiplier factor under formula 2 of 10 

INS. conmnntsdipinenmmanauniun 618 ce a aciehienenenemannenees 794 

Medical and dental officers: Missing, interned, etc., persons: 

Rate of pay: Philippine Scouts parole time: 

Active duty: Effective date—benefits for Philippine 

Reserves: Scouts provided by act of Aug. 29, 

Inasmuch as term “full-time training 1957, which amended Missing Persons 
duty” is included in definition of Act, are expressly made effective from 
“active duty” in 10 U. 8. C. 101 Sept. 8, 1939; and, therefore, person 
(22), it may be regarded as “active who has been discharged from service 
service” within meaning of sec. and who would have been qualified for 
203 (b) of Career Compensation retirement by including credit for parole 
Act of 1949, 37 U. S. C. 234 (b), time as Philippine Scout may now be 
which provides special pay for Re- placed on retired list retroactive to 
serve commissioned officers who date of discharge and in accordance 
are recalled to duty after period of with Uniform Retirement Date Act of 
1 year or more of active duty. 36 iia Bk Sts insactncecwunenetes 424 
Comp. Gen. 179, modified. ....... 264 Service credit: 

Public Health Service Reserve medi- Benefits provided by act of Aug. 29, 
cal or dental officers, who perform 1957, which amended Missing Per- 
active duty for period of one year sons Act, 50 U. 8. C. App. 1002 (b), 
or more under call or order to ex- for Philippine Scouts, who were 
tended active duty for 1 year or paroled prior to termination of 
more, are considered commissioned Japanese occupation of Philippine 
officers under sec. 203 (a) of Career Islands and who did not join guerilla 
Compensation Act of 1949, 37 forces or participate in other anti- 
U.S. C. 234 (a), and as officers are Japanese activities, entitle members 
entitled to special pay provided of uniformed services now on active 
in sec. 203 (b) of act, 37 U. S. C. duty or members who have been 
234 (b), on recall for second tour of discharged to qualify by reason of 
active duty for less than 1 year or service credit for parole time to retire- 
for period of full-time training duty ment and retired pay provided that 
of less than 30 days between Sept. there is no valid determination under 


1, 1947, and July 1, 1959........... 264 
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Philippine Scouts parole time—Con. 


Service credit—Continued 
Missing Persons Act which would 
show voluntary participation with 
or for Japanese government to bring 
them within prohibition against 
receipt of benefits and provided that 
initial determination had placed 

them in casualty status 
Lump-sum leave benefits which have 
accrued to members of Philippine 
Scouts solely by virtue of act of Aug. 
29, 1957, which amended Missing 
Persons Act to provide benefits for 
parole time, are not precluded by 
time limitation in Armed Forces 
Leave Act of 1946, and additional 
amounts may be paid if claim is 
made within 3 years after Aug. 29, 


Philippine Scouts who are in receipt of 
retired pay may, by reason of bene- 
fits provided by act of Aug. 29, 1957, 
which amended Missing Persons 
Act, have Philippine Scout parole 
time credited for increased retired 


Reservists on other than extended active 
duty—reservists of uniformed services 
who, when performing full-time training 
duty, other full-time duty or inactive 
duty training, with or without pay, 
enter missing, etc., status covered by 
sec. 2 (a) of Missing Persons Act, 50 
U. S. C. App. 1002, are to be considered 
as having entered such status as regular 
and reserve members on extended active 
duty and, therefore, are entitled to basic 
allowance for quarters at increased rates 
applicable to all reservists prescribed in 
87 U.S. C. 231 for all periods in missing 
status from date of entry into missing, 
etc., status 


Readjustment payment to reservists on in- 


voluntary release: 

Election requirement—Navy Reserve of- 
ficer who, incident to release from active 
duty, is eligible for both readjustment 
payment and aviation lump-sum pay- 
ment is required under sec. 265 (b) (5) 
of Armed Forces Reserve Act of 1952, 
50 U. S. C. 1016 (b) (5), to make election 
to receive one or other, and there is no 
authority incident to single release from 
service to permit member to take all of 
one and part of other even though service 
period applicable to one of severance 
payments is excluded 

Five years of service—combination of serv- 
ice in different branches—five-year con- 
tinuous active service requirement for 
entitlement to lump-sum readjustment 
payment provided in sec. 265 of Armed 
Forces Reserve Act of 1952 does not 


voluntary release—Continued 
specify that active duty be performed in 
same military service, and, therefore, 
active duty as Reserve in one service 
may be combined with active duty in 
another service 


Subsequent service: 


Provision in sec. 265 of Armed Forces 
Reserve Act of 1952 that acceptance 
of lump-sum readjustment payment 
shall not deprive person of any retired 
pay to which he would “otherwise 
become entitled” does not apply 
solely to eligibility for retirement with 
retired pay arising by operation of 
law but is applicable also to retirement 
resulting from voluntary act, and, 
therefore, officer who, after receipt of 
lump-sum readjustment payment on 
involuntary release from active duty, 
subsequently enlists and becomes 
eligible for retirement on account of 
enlistment does not need to refund 
lump-sum readjustment payment 

Reserve officer who, after involuntary 
release from active duty following at 
least 5 years of active service, enlists 
in regular component or enters on 
active duty as regular or reserve 
officer in same or another military 
service on next day or at any later 
time may be regarded as released from 
active duty for entitlement to lump- 
sum readjustment payment provided 
in sec. 265 of Armed Forces Reserve 
DE OE iin cckisc snc iteiiattlibdiinds 


Retired: 
Advancement on retired list: 


Enlisted members advanced to officer 
grade—retired enlisted men who are 
advanced on retired list to com- 
missioned or warrant officer grade, 
pursuant to 10 U. S. C. 3064, and who 
have service as cadets in U. 8S. Mili- 
tary Academy, or as midshipmen in 
U. 8. Naval Academy, or as cadets 
in U. 8. Coast Guard Academy retain 
their enlisted status so that prohibition 
in 10 U. S. C. 3682 against commis- 
sioned officers counting cadet or mid- 
shipman service is not applicable, and, 
therefore, such cadet and midshipman 
service is creditable for retired pay 
CN sc ukicsncdbicncustetiantdens 

Highest temporary grade determina- 

tions: 

Any retired pay case considered simi- 
lar to Grayson case, (Grayson v. 
U. S., C. Cls. No. 248-54), which 
was based on particular facts relating 
to this member’s military status, 
should be submitted for advance 
decision for consideration separately 
on individual merits of each case..... 
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Retired—Continued 
Advancement on retired list—Continued 


Highest temporary grade determina- 
tion—Continued 
Army colonel who, after placement on 
retired list on Dee. 31, 1952, was 
appointed brigadier general in 
National Guard of U. 8. and sub- 
sequently promoted to major general 
but who was not ordered to active 
duty by Federal Govt. and did not 
serve on active duty in either of 
higher grades does not meet require- 
ments in 10 U. 8. C. 3963 (a) for 
advancement to grade of brigadier 
general or major general on retired 
list, nor does he come within scope 
of 10 U. 8. C. 1005 (subsequently 
repealed) applicable to officers who 
are retired while serving on active 


Annuity elections for dependents: 


Annulment of widow's remarriage— 
effect of Calif. court decree annulling 
Nev. marriage contracted by widow of 
naval officer is governed, under Calif. 
conflict of law rule, by law of place 
where marriage is contracted and 
under Nev. law such annulment is 
effective from date of decree; there- 
fore, widow who was in receipt of 
annuity which was payable until her 
death or remarriage and then went to 
decedent’s adopted son is not entitled 
to resume receiving annuity in her own 
right after date of decree..............- 

Incompetente—time for election—an 
nuity election proposed to be made, 
on behalf of mentally incompetent 
officer, pursuant to sec. 3 of Uniformed 
Services Contingency Option Act of 
1053, approximately 2 years after his 
retirernent and almost 1 and % years 
after receipt of request from officer’s 
wife for approval of her election and 
over 6 months after death of member 
may not be regarded as having been 
made at time of retirement to effect 
ee 

Validity—member of uniformed services 
who, at time of appearance before phys- 
ical evaluation board and before com 
pletion of 18 yrs. service, signed paper 
indicating desire to make election to 
provide annuity for dependents, al- 
though neither dependents nor amount 
of benefits was indicated, but who did 
not execute election option form until 
several months after placement on 
disability retired list may not be 
regarded as having made valid election 
at time of retirement as required in 
ey ee tintindkgtntienne 


Combat citations—rear admirale—McColl 


case application—Navy captain who was 
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515 


Retired—Continued 


transferred to retired list and advanced 
to rank of rear admiral but who con- 
tinued on active duty may have advance- 
ment on retired list regarded as con- 
ferring on him permanent grade of rear 
admiral, in consonance with decision in 
McColl v. U. S., decided Jan. 16, 1957, 
C, Ols. No. 137-56, and, therefore, officer 
who served satisfactorily on active duty 
for 2 years as rear admiral is entitled to 
active duty pay and allowances of rear 
admiral (upper half) under 10 U. 8. C. 
5507 (e). B-68965, July 19, 1955, modified. 


Disability: 


Cadets, midshipmen, ete.: 
Temporary disability retirement after 
August 10, 1956: 

Express exclusion of aviation cafets 
from disability retirement benefits 
by 10 U. S. C. 1217 precludes pay- 
ment of physical disability retired 
pay or severance pay to aviation 
cadets subsequent to Aug. 10, 
1956—effective date of enactment 
into positive law of Title 10 of 
U. 8. Code—and decision of Comp 
troller General in 30 Comp. Gen. 
431, based on statute which was 
substantially changed by codifica- 
tion of Title 10, may not be re- 
garded as precedent with respect 
to aviation cadets not retired or 
placed on temporary disability 
retired list prior to Aug. 10, 1956_. 

Aviation cadets whose names were 
placed on temporary disability re- 
tired list pursuant to Title IV of 
Career Comp. Act of 1949, which 
has been repealed and codified as 
Chap: 61, Title 10, U. 8. Code and 
which specifically excludes avia- 
tion cadets, may continue to be 
carried on that list and be paid 
retired pay after Aug. 10, 1956~ 
effective date of enactment of Title 
10 into positive law—pursuant to 
savings provision in sec. 53 of act 
of Aug. 10, 1956, which continues 
rights begun prior to Aug. 10, 


Placement of aviation cadet on 
temporary disability retired list 
prior to Aug. 10, 1956—effective 
date of enactment into positive 
law of Title 10 of U. S. Code, 
which specifically excludes aviation 
cadets from disability retirement 
benefits—is regarded as initial step 
in action which will lead either to 
return to duty, retirement or sep- 
aration for physical disability so 
as to be considered a proceeding 
begun prior to Aug. 10, 1956, 
within savings provision in sec. 53 
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Cadets, midshipmen, ete.—Continued 

Temporary disability retirement after 
August 10, 1956—Continued 
of act of Aug. 10, 1956, even though 
disability determination is made 
subsequent to Aug. 10, 1956 

Disability found prior to physical exami- 
nation for promotion—higher grade 
retired pay—Coast and Geodetic Sur- 
vey officer who was not given physical 
examination for promotion from grade 
of lt. to It. comdr. because he was 
undergoing medical treatment and at 
time of release from hospital disquali- 
fying nature of physical condition 
practically eliminated need for pro- 
motion physical examination and who 
then was given physical examinations 
to determine eligibility for disability 
retirement may not have disqualifying 
nature of disability regarded as having 
been found to exist as result of physical 
examination for promotion to be en- 
titled to higher retired pay based on 
grade of It. comdr. under 5th proviso 
of sec. 402 (d) of Career Compensation 
Act of 1949. 

Election of retired pay—finality—al- 
though disability retired pay election 
provisions of sec. 411 of Career Com- 
pensation Act of 1949 do not specify 
that election is final and binding, 
election is required to be made within 
5 years of Oct. 1, 1949—effective date 
of act—and, unless member’s status 
has changed so that he did not have 
opportunity to change first election 
during 5-year period to take advantage 
of new status, election once made is 
final and binding on retired member... 

Inactive time credit. (See Pay, service 
credits, inactive time, on retired list, 
retired pay increase purposes) 

Members who served in higher rank 
than at retirement—payment basis—in 
computation of retired pay of members 
of uniformed services retired for physi- 
cal disability who hold permanent Re 
serve grades which are higher than 
temporary grades in which they are 
serving on active duty at time of re- 
tirement, rule established in case of 
Tracy v. U. S., 136 C. Cls. 211, and 
related cases, which authorized com- 
putation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to ap- 
plicability of 4th par. of sec. 15, Pay 
Readjustment Act of 1942, to Reserve 
officers retired for disability but also 
with respect to disability retirement 
pay under sec. 402 (d), Career Com- 
pensation Act of 1949 or under 10 


U. 8. C. 1372. 36 Comp. Gen. 628, 


Method of computation: 

Combination of benefits—under 10 
U. 8S. C. 1401, which contains table 
setting out methods for computing 
retired pay for physical disability 
and length of service retirements, 
and savings clause entitling members 
of uniformed service to hive retired 
pay computed on formula most 
favorable to them, members retired 
under any section referred to in 10 
U.S. C. 1401 are entitled to highest 
retired pay computed under any 
provision of law 

Finality—although computation of 
retired pay under one of methods 
provided in sec. 511 of Career Com- 
pensation Act of 1949 does not pre- 
clude recomputation of retired pay 
on basis of other method if conditions 
change in such manner that retired 
member’s pay would increase by 
such recomputation, secs. 5 and 6 of 
Career Incentive Act of 1955, 37 
U. S. C. 321a and 322a, preclude fur- 
ther recomputations of retired pay 
under sec. 511 of 1949 act, and in that 
respect method of computation of 
retired pay is final and binding on 
retired member 

Most favorable formula—Army officer 
who, incident to placement on tem- 
porary disability retired list pursuant 
to 10 U. 8. O. 1202 and 1372, is entitled 
to include constructive service by 
virtue of 37 U. 8. O. 233 (a) in com- 
putation of basic pay purposes, may 
also receive constructive service 
credit in determination of multiplier 
factor for retired pay under formula 
B in 10 U. S. C. 3991 in view of 10 
U.S. C. 1401, which permits election 
of most favorable of any of other 
three formulas, even though con- 
structive service credit may not be 
included in determination of multi- 
plier factor under formula 2 of 10 


Other retirement benefits: 

Although proviso in subsec. 402 (f) of 
Career Compensation Act of 1949, 
which permitted certain members of 
uniformed services who were re- 
quired to be retired for physical dis- 
ability to be retired under laws 
relating to voluntary and involun- 
tary retirement, has not been re- 
stated in Title 10 of U. 8. Code 
which reenacted into positive law 
disability retirement provision of 
sec. 402 of 1949 act, it continues to be 
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Other retirement benefits—Continued 
applicable to Coast Guard enlisted 
member who was placed on tempor. 
ary disability retired list prior to 
Aug. 10, 1956—date of enactment of 
Title 10 of U. 8. Code—and who may 
now desire to be retired under 20- 
year voluntary retirement law 
rather than to be retired under per- 
manent disability retirement law -.- 

Coast Guard enlisted member who is 
on temporary disability retired list 
pursuant to action taken under sec. 
402 of Career Compensation Act of 
1949, and who reenlists in Coast 
Guard upon determination by Sec. 
of Treasury of physical fitness for 
duty may thereafter be permitted to 
retire under Coast Guard 20-year 
retirement law, 14 U. 8. C. 355_....-. 

Savings proviso in sec. 402 (f) of Career 
Compensation Act of 1949, 37 
U. S. C. 272 (), which permits cer- 
tain members of uniformed services 
who are required to be retired for 
physical disability to be retired 
under laws relating to voluntary and 
involuntary retirement, does not en- 
title members retired for physical 
disability to any right to retired pay 
authorized for voluntary or involun- 
tary nondisability retirement 

Service prior to November 12, 1918— 

computation on other than grade when 

retired—in computation of retired pay 
of members of uniformed services 
retired for physical disability who 
hold permanent Reserve grades which 
are higher than temporary grades in 
which they are serving on active duty 
at time of retirement, rule established 
in case of Tracy v. U. S., 136 C. Cls. 211, 
and related cases, which authorized 
computation of retired pay on basis of 
higher Reserve grade, will be followed 
by GAO not only with respect to 
applicability of 4th par. of sec. 15, Pay 

Readjustment Act of 1942, to Reserve 

officers retired for disability but also 
with respeet to disability retirement 
pay under sec. 402 (d), Career Com- 

pensation Act of 1949 or under 10 

U. S. ©. 1372. 36 Comp. Gen. 628, 


Temporary retired list: 

Five-year limitation—Naval Reserve 
officer who, after 5 years on tem- 
porary disability retired list, was 
determined to be physically fit to 
perform duties of his rank but who 
did not have disability retired status 
terminated until 6 months later 
when he accepted new appointment 


as Reserve officer ts prohibited under 

sec, 402 (d) of Career Comp. Act of 

1949, 37 U. 8. O, 272 (d) from receiv- 

ing disability retired pay for any 

time subsequent to expiration of 
6-year period, and physical fitness 
determination may not be regarded 
as constituting orders placing méem- 
ber in active duty status so as to 
entitle him to active duty pay for 
6month period prior to termination 
of disability retired status 
Permanent disability—Coast Guard 
enlisted member who ison temporary 
disability retired list pursuant to 
action taken under sec. 402 of Career 

Compensation Act of 1949, prior to 

its repeal and subsequent reenact- 

ment in Title 10, Chap. 61, of U. 8. 

Code, must have permanent dis- 

ability retirement effected under 

former provisions in sec. 402; how 

ever, savings provision in 10 U. 8. C. 

1401, which permits members to 

receive highest retired pay under 

any law, although not applicable 
while member is on temporary dis- 
ability retired list, would apply 
when permanent retirement for dis- 
ability is effected 
Termination: 
Foreign citizenship: 

Marine Corps Reserve officer who is 
receiving disability retirement pay 
under act of Aug. 27, 1940, 34 
U.S. CO. 855e-1, does not have right 
to retirement pay affected by 
termination of military status nor 
does such right terminate if he 
becomes citizen of foreign country. 

Right of retired member of Regular 
Navy to receive retired pay is 
contingent upon continuation of 
status in Regular Navy and hss 
of U. 8. citizenship by member is 
inconsistent with continuation of 
military status, and, therefore, 
right to retired pay terminates if 
member of Regular Navy becomes 
citizen of foreign country 

When right to receive disability 
retirement pay by retired Regular 
or Reserve member of Armed 
Forces is contingent upon bis 
continued status in Armed Forces 
and his status is materially altered 
by dropping his name from rolls 
under provisions of 10 U. S. C., 
1161 (b) and 1163 (bd), right to 
disability retirement pay fer- 
no ccqencasensnemnsseue aco 
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Termination—C ontinued 
Foreign citizenship—Continued 

Warrant officers—member of Regular 
Air Force who is retired for physical 
disability in status of chief warrant 
officer with entitlement to retiréd pay 
computed on basis of higher temporary 
rank or grade (colonel, Air Force Re- 
serve) than held at time of retirement 
and to rank or grade of colonel on re- 
tired list does not have warrant officer 
status terminated to be considered an 
officer within meaning of fourth par. 
of sec. 15 of Pay Readjustment Act of 
1942, 37 U. 8. C. 115, for recomputa- 
tion of retired pay 


Effective date: 


Date of release from duty 0 subsequent 
date—officer in Army of U. 8S. whose 
military record was corrected to show 
that release from active duty was due 
to physical disability and that he was 
entitled to disability retired pay from 
date fixed subsequent to date of re- 
lease from active duty should not be 
barred by release provisions of 5 
U. 8. C. 19la (c) from receiving dis- 
ability retired pay from date of release 
from active duty to earliest date for 
which he received retired pay upon 
subsequent interpretation that date 
for commencement of retired pay could 
not be fixed at date other than date of 
release from active duty 

Subsequent application effect—holding 
in Seagrave v. U. S., 131 Ct. Cls. 790, 
that retired pay under Title III of 
Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, 
10 U. S. C. 1036, is payable from date 
member met age and service require- 
ments for such pay even though ap- 
plication for retired pay is not made 
until some time subsequent to such 
date, will be followed in settlement of 
similar claims. 35 Comp. Gen. 563, 
80 id. 287, 28 id. 321, modified 


Fleet reservists: 


Active duty after retirement: 

Navy enlisted man whose service prior 
to transfer to Fleet Reserve and 
active duty after transfer totaled 
more than 214% years but less than 
22 years on subsequent release to 
inactive duty is entitled under sec. 
516 of Career Compensation Act of 
1949, which provides that on release 
from active duty performed after 
transfer to Fleet Reserve, individ- 
ual’s basic pay factor shall be same as 
if he had at that time been trans- 
ferred to Fleet Reserve with service 
exactly equal to aggregate of service 


Active duty after retirement—Con. 
prior to transfer plus active duty, to 
have retainer pay computed on 
basis of active-duty pay for service 
CRUE EE Fi icatientttnincontnnciin 

Service credits: 

Basis for entitlement of members on 
Fleet Naval Reserve or Fleet 
Reserve retired lists to increased 
retirement pay benefits provided 
in sec. 208 of Naval Reserve Act 
of 1938, 34 U. S. C. 854g, for active 
duty performed subsequent to 
transfer to Fleet Naval Reserve or 
Fleet Reserve is total creditable 
service member has on date of 
release from active duty 

Navy enlisted man who had 13 
years, 7 months and 5 days of 
service on transfer to Fleet Naval 
Reserve, under act of July 1, 1922, 
and who subsequently performed 
active duty after transfer so that 
he had aggregate of 17 years, 1 
month, and 22 days of service on 
Dec. 7, 1945, when he was released 
from active duty, is not entitled to 
any increased retired pay by 
reason of total service interrupted 
by inactive time in Fleet Naval 
Reserve, but is entitled only to 
same retired pay as man trans- 
ferred to Fleet Reserve on that 
day under sec. 203 of Naval 
Reserve Act of 1938, 34 U. S. C. 
854b, with more than 16 years but 
less than 20 years of service 

Conclusion in Grissing case, William 
Sebastian Ebinger, et al. v. U. S., 
C. Cls. No. 49615, decided Oct. 9, 
1957, that all active duty per- 
formed subsequent to transfer to 
Fleet Reserve and subsequent to 
July 1, 1925—except peacetime 
active duty of not more than 2 
months in each 4-year period—is 
creditable for increased retainer 
and retired pay under sec. 208 of 
Naval Reserve Act of 1938, 34 
U. 8. C. 854g, is tenable one and 
will be followed as precedent in 
settlement of similar claims in- 
stead of holding that only active 
duty performed during period of 
national emergency declared by 
President was creditable under 
sec. 208. 26 Comp. Gen. 804, 32 
id. 159, modified; 35 Comp. Gen. 
339, overruled 


Honorary Reserve service—in view of 


express provision of sec. 202 (b), Career 
Compensation Act of 1949, 37 U. S. O. 
233 (b), which permits members of 
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Retired—Continued 
uniformed services to count for basic pay 
purposes periods in Honorary Reserve of 
Officers’ Reserve Corps, the holding in 
23 Comp. Gen. 655 that Honorary 
Reserve service may not be credited for 
longevity pay purposes in computation 
of retired pay under Title III of Army 
and Air Force Vitalization and Retire- 
ment Equalization Act of 1948 is no 
longer for application. 25 Comp. Gen. 
A Is ctdcnstedcntestvicscneccns 
Reserviste—Navy officers’ voluntary re- 
tirement—service in other branches— 
Naval Reserve officer who, on Mar. 1, 
1954, when transferred to retired Reserve 
with pay, upon his own application, did 
not qualify for retirement benefits of 
secs. 6 and 7 (a) of act of Feb. 21, 1946, 
34 U.S. C. 410b and 410¢ (a), because one 
year, 4 months and 11 days of his 20 
years of active Federal service was 
enlisted service in Army which was not 
creditable until amendatory act of Aug. 
4, 1955, 34 U. 8. C. 410b, authorized 
credit for Army service, is eligible for 
retirement benefits under 1946 act upon 
approval of his application made on 
Aug. 25, 1955, and monetary benefits 
would accrue from Sept. 1, 1955—first of 
month following application—or from 
first of month following approval of 
ee siibsatinshiiieaaty 
Service credits. (See Pay, service credits) 
Termination—disability. (See Pay, re- 
tired, disability, termination) 


Service credits: 


Cadet, midshipman, ete.: 

Retired pay—retired enlisted men who 
are advanced on retired list to com- 
missioned or warrant officer grade, pur- 
suant to 10 U. 8. C. 3964, and who have 
service as cadets in U. 8. Military 
Academy, or as midshipmen in U. 8. 
Naval Academy, or as cadets in U. S. 
Coast Guard Academy retain their en- 
listed status so that prohibition in 10 
U. 8. C. 3682 against commissioned 
Officers counting cadet or midshipman 
service is not applicable, and, there- 
fore, such cadet and midshipman serv- 
ice is creditable for retired pay purposes. 

Service prior to November 12, 1918— 
service as cadet in U. 8. Military 
Academy or as midshipman in U. 8. 
Naval Academy prior to Nov. 12, 1918, 
may be regarded as service as member 
of military or naval forces of U. 8. for 
computation of retired pay pursuant 
to paragraph 4 of sec. 15 of Pay Read- 
justment Act of 1942, 37 U. 8. C. 115... 

Constructive—medical, dental service— 

Army officer who, incident to placement 

on temporary disability retired list pur- 

snant to 10 U. 8. ©. 1202 and 1372, ts 
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Service credite—Continued 


entitled to include constructive service 
by virtue of 37 U. 8. C. 233 (a) in com- 
putation of basic pay purposes, may 
also receive constructive service credit 
in determination of multiplier factor for 
retired pay under formula B in 10 
U. 8. C. 3991 in view of 10 U. 8. O. 1401, 
which permits election of most favorable 
of any of other three formulas, even 
though constructive service credit may 
not be included in determination of 
multiplier factor under formula 2 of 10 
RG Bh A iikctetwttsihinititctintcaen 
Double time for foreign duty—erroneous 
service credit by Court—<decision by Ct. 
Cls. in which it was held that officer was 
entitled to double-time credit for foreign 
enlisted service prior to 1912 for retire- 
ment purposes and to retirement pay as 
lieutenant colonel with over 22 years’ 
service, notwithstanding that record in- 
dicated that officer actually completed 
over 30 years of service, has become final 
in all respects so as to preclude recom- 
putation of retired pay on any other 


Drills, ete., duty—mem bers of reserve com- 
ponents of uniformed services who are 
entitled to pay and allowances for two 
paid drills or equivalent periods of in- 
struction performed in one calendar day 
of at least eight hours’ duration, pur- 
suant to 37 U. 8. C. 301 (a), are entitled 
for retirement purposes to credit of one 
point for each drill under 10 U. 8. C. 
1332 and 1333 which authorize one point 
credit for each drill and one day credit for 
CRs, sacidstincdnbntittiuniinn 

Hospitalization, etc., periods—reservists’ 
training duty—although reservist who, 
during 2-week active duty training pe- 
riod, is injured and hospitalized may 
receive retirement point credit under 10 
U. 8. C. 1332 for each day of active duty 
covered by orders, even though he was 
hospitalized for portion of period, retire- 
ment point credit may not be given for 
period of hospitalization subsequent to 
duty period prescribed in orders........ 

Inactive time: 

National Guard. (See Pay, service 
credits, National Guard, State Na- 
tional Guard between 1903-1916) 

On retired list: 

Officer and enlisted statas—member of 
uniformed services who held com- 
mission in Air Force Reserve con- 
currently with status as retired en 
listed man in Enlisted Reserve 
Corps during period prior to Jan. 1, 
1953—the effective date of Armed 
Forces Reserve Act of 1952—when 
such dual status was permissible 
may have inactive service as com- 
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Inactive time—Continued 
On retired list—Continued 

missioned officer counted in com- 

putation of basic pay for retired pay 

purposes under 10 U. 8S. C. 8911 

upon retirement of member following 

recall and active duty as commis- 
sioned officer 
Retired pay increase purposes: 

Credit for inactive time on retired 
list for purpose of increasing re- 
tired pay of members of uniformed 
services who, after retirement for 
physical disability, are recalled to 
active duty and subsequently re- 
turned to inactive duty status, 
will be allowed only for those mem- 
bers who come within purview of 
Danielson case, 121 C. Cls, 533, 
and for those retired members who 
meet requirements of last proviso 
of sec. 402 (d) of Career Compensa- 
tion Act of 1949 and are returned 
to retired status after Oct. 1, 1949— 
effective date of Career Compensa- 
tion Act of 1949 

Holding in Travis v. U. S., C. Cls. 
No. 5-53, which applies re-retire- 
ment concept to permit all mem- 
bers of uniformed services who are 
retired for physical disability to 
count time in inactive-duty 
status on retired list to increase 
thelr retired pay after tour of ac- 
tive duty, does not give effect to 
plain language of sec. 202 (b) of 
Career Compensation Act of 1949, 
which grants increased retired pay 
benefits to special group covered 
by sec. 402 (d) of act, and, there- 
fore, Travis decision will not be 
followed by GAO 

Members of uniformed services who 
are retired for physical disability 
on or after Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—and subsequently recalled 
to active duty may, on return to 
retired status, have time served 
in inactive-duty status on retired 
list credited for purpose of increas- 
ing their retired pay provided they 
meet eligibility requirements of 
last proviso of sec. 402 (d) of 1949 
act, 37 U. 8. C. 272 (d) 

Method of computation—days v. month— 
in computing length of service for pay 
purposes when time lost has been made 
up to complete enlistment contracts 
pursuant to 10 U. 8. C. 629a, time should 
be accounted for on day-for-day basis in 
those cases where 30-day-month method 
would not be to member’s advantage by 


virtue of service in months with less or 
more than 30 days 

National Guard—state National Guard 
between 1903-1916—under decision in 
Hedden v. U. &., decided July 12, 1957 
(C. Cis. No. 156-55), only active duty 
training performed as member of State 
National Guard under Dick Act of 1903, 
82 Stat. 775, as distinguished from periods 
of mere membership in State National 
Guard may be included in determining 
number of years of active service in com- 
puting retired pay under method (b) in 
sec. 511 of Career Compensation Act of 
1949, 37 U.S. C. 311 

Staff Corps of the Navy—line service—adop- 
tion of well-established administrative 
interpretation of sec. 202 (d) (1) of Officer 
Personnel Act of 1947, that only staff 
corps service was for consideration in 
determining eligibility of Navy officers 
for continuation on active list or for 
involuntary retirement, by Congress 
when it enacted into positive law 10 
U. S. C. 6388 and substituted words 
“any staff corps of the Navy” for words 
“Regular Navy” precludes Department 
from disregarding plain language of 
section and reversing former interpreta- 
tion to include line service as well as 
staff corps service 

Temporary disability retired list—time 
spent on temporary disability retired 
list by member of uniformed services 
prior to separation for physical disability 
is authorized to be credited in deter- 
mining rate of basic pay for purposes of 
computing severance pay under 10 
U.S. C. 1212 (a) (A) or under sec. 403 of 
Career Compensation Act of 1949 as 
originally enacted prior to enactment 


= 


into positive law of Title 10 of U. 8S. 


Guard—since active duty performed as 
temporary member of Coast Guard 
Reserve was considered creditable for 
longevity purposes on Sept. 30, 1949, day 
preceding effective date of Career Com- 
pensation Act of 1949, it may also be 
credited for purpose of computing basic 
pay under sec. 202 (a) of Career Com- 
pensation Act of 1949, 37 U. S. C. 233 


Severance: 


Disability retirement—temporary disability 
retired list credit—time spent on tempo- 
rary disability retired list by member of 
uniformed services prior to separatien 
for physical disability is authorized to be 
credited in determining rate of basic pay 
for purposes of computing severance pay 
under 10 U. S. C, 1212 (a) (A) or under 
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Severance—Continued 

sec, 403 of Career Compensation Act of 

1949 as originally enacted prior to enact- 

ment into positive law of Title 10 of U. 8. 

Code 

Limitation—second discharge—Navy en- 
listed man who, after discharge for 
physical disability and receipt of sever- 

ance payment based on 11 years, 3 

months and 20 days’ service, reenlisted 

and was subsequently discharged for 
disability with total of 13 years, 2months 
and 1 day of active service is precluded 

by 12-year service limitation in 10 

VU. 8. C. 1212—which is limitation on 

amount to particular individual rather 

than limitation as to amount which may 
be paid for each separation—from re- 
ceiving another severance payment 
based on total service but member may 
receive additional severance payment 
on basis of remaining period of active 
service not to exceed total of 12 years... 
Status of kinds of pay—lamp-sum readjust- 
ment payments as severance pay—lump- 
sum readjustment payment made to re- 
servists who are involuntarily released 
from active duty after 5 years of continuous 
active duty pursuant to sec. 265 of Armed 
Forces Reserve Act of 1952, as added by 
act of July 9, 1956, 50 U. S. C. 1016, is not 
within purview of term “‘severance pay,” 
as used in act of Ang. 11, 1955, 37 U. 8. C. 
253 (a), so as to entitle such reservists in- 
voluntarily released to travel and trans- 
portation allowances which accrue to 
members discharged with “severance 
I erst einiesitnniesecnnnnoncdinnda 
Withholding: 
Debt liquidation: 

Current v. final pay—property losses—in 
absence of specific statutory authority 
for withholding current pay of mem 
bers of uniformed services to liquidate 
general debts due U. S., the only ac- 
tion which may be taken with respect 
to indebtedness resulting from loss or 
damage to Govt. property, under 31 
U. 8. C. 89, 90, by Marine Corps en- 
listed man, who disputes debt and 
declines to make arrangements for 
debt liquidation, is to note debt in 
member’s service record so that set-off 
may be made from final pay due on 
separation from service 

Installment liquidation: 

Provisions of 10 U. 8. C. 2772, under 
which Secretary of a military depart- 
ment may authorize installment 
liquidation of indebtedness, are ap- 
plicable to military as distinguished 
from civilian officers, and, therefore, 
civilian deputy disbursing officer in 
military department who loses or 
embezzles funds entrusted to him by 


Withholding—Continued 
Debt liquidation—Continued 
Installment liquidation—Continued 
disbursing officer may not receive 
any pay until debt is liquidated __.. 

Agent accountable officers—provisions 
of 10 U. 8. C. 4833 and 9833, which 
impose on Army and Air Force ac- 
countable officers and their agents 
pecuniary responsibility for money 
entrusted to them, require more than 
mere showing of money respons!- 
bility without refund in case of loss 
of funds or embezzlement by agent 
officer; however, withholding of cur- 
rent pay of agent until debt ts dis- 
charged is proper under sec. 1766, 
R.8.,5U. 8. C. 82 

Persons subject to current pay with- 
holding: 

Deputy disbursing officers—military 
officers who are designated as depu- 
ties to disbursing officers under 31 
U. 8. ©. 103a, which subjects them 
to same liabilities and penalties as 
disbursing officers, and who lose or 
embezzle funds entrusted to them 
by disbursing officer are subject to 
current pay withholding provisions 
in sec. 1766, R. 8.,5U. 8. C. 82, until 
debt has been paid 

Enlisted members entrusted with 
funds—enlisted members of uni- 
formed services who do not perform 
disbursement duties and who are 
not bonded, but who embezzle or 
lose Govt. moneys entrusted to 
them, have status which is more 
than that of ordinary debtor of U. S. 
within meaning of decision in 
McCarl v. Pence, 18 F. 2d 809, in 
which it was held that current pay 
withholding provisions in sec. 1766, 
R. 8., 5 U. 8. C. 82, were not appli- 
cable to ordinary debtors as distin- 
guished from disbursing officers; and, 
therefore, failure of such enlisted 
members to account for Govt. 
moneys makes them accountable 
employees subject to set-off action 
under sec, 1766, R. 8., which requires 
withholding of currert pay until 
debt is discharged 


PAYMENTS: 


Absene or unenforceability of contract— 
quantum meruit—award of contraet by 
Dept. of Army to bidder determined to he 
low on basis of erroneous freight rate 
computation is invalid under 10 U. 8. O. 
2305 (b) which requires award to be made 
to low bidder; however, with respect to any 
deliveries already made and accepted, 
payment may be made on quantum meruit 
basis for reasonable value, not to exceed 
cost to Govt. under low acceptable bid... 
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Advance: Erroneous—Continued 
As extending appropriation availability be- Waiver of collection: 


yond fiscal year—execution of lease 
agreement for rental of nitrogen gas 
cylinders for 25-year period is in contra- 
vention of advance payment prohibi- 
tion in sec. 3648, R. 8., 31 U. 8. C. 529; 
and, since rental agreements are incident 
to regular and continuing purchase of 
gas from lessor over lease period, such 
agreements are in violation of sec. 3735, 
R. 8., 41 U. 8. C. 13, which prohibits 
execution of contracts for more than 
year, and secs. 3679 and 3732, R. S., 31 
U. S. C. 665 and 41 U. 8. C. 11, limiting 
obligation of appropriations by con- 
tract to needs arising within fiscal year 
covered by appropriation to be charged. 
Subscriptions to newspapers, periodicals, 
etc.—chemical index—decennial index 
published by American Chemical So- 
ciety may not be regarded as newspaper, 
magazine, or periodical within meaning 
of advance payment exemption in 31 
U. 8. C. 530, and, in absence of express 
statutory authority, Govt. agencies may 
not make advance payments for such 
publication 


Erroneous: 


Payment to rightful payee prior to refund 
or recovery: 

Death gratuity which, pursuant to sec. 
301 of Servicemen’s and Veterans’ Sur- 
vivor Benefits Act, is paid to person 
determined by appropriate com 
mander to be entitled thereto, based 
upon representations of record made 
by deceased serviceman as to his 
marital and dependency status and, 
in absence of information which would 
give rise to doubt as to status, consti- 
tutes good acquittance even though it 
subsequently develops that payee is 
not proper statutory payee, and pay- 
ment would neither impose pecuniary 
Hability on disbursing officer nor 
warrant second payment to proper 
person, regardless of whether misrepre- 
sentations were wilful or erroneous... 

If death gratuity authorized by sec. 301 
of Servicemen’sand Veterans’ Survivor 
Benefits Act is paid through adminis- 
trative mistake to person clearly not 
entitled to it when another person is 
clearly entitled to gratuity, gratuity 
should be paid to proper payee, irre- 
spective of recovery of erroneous pay- 
ment and disbursing officer would be 
heid pecuniarily liable for improper 
payment even though erroneous payee 
had been determined by appropriate 
commander to be person entitled to 
gratuity 
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Exclusion from Servicemen’s and Vet- 
erans’ Survivor Benefits Act of any 
provision authorizing waiver of re- 
covery of erroneous death gratuity 
payments precludes GAO from au- 
thorizing waiver of recovery of erron- 
eous payments and no reduction in 
number of collection letters required 
by Gen. Regs. No. 129 would be 
justified 

Mileage payments which were made for 
use of privately owned automobiles 
by U. S. attorneys and marshals 
within and outside of their designated 
posts of duty without deduction from 
computation of distance of normal 
travel between home and headquarters 
for travel performed during period of 
Aug. 27, 1956, and June 4, 1957—when 
matter was reconsidered and it was 
held that it was within administrative 
discretion to allow mileage without 
deductions—may be waived and col- 
lections refunded provided that retro- 
active application is not extended to 
travel for duty performed en route 
between home and headquarters. 


In lieu of taxes. (See States, Federal pay- 
ments in lieu of taxes) 

POST EXCHANGES, SHIPS 
STORES, ETC.: 

Employee status. (See Officers and Em- 
ployees, status, nonappropriated fund 
activities) 

POST OFFICE DEPARTMENT: 


Employees—Compensation. (See Compen- 
sation, Postal Service) 

Lease-Purchase Program. (See Lease-Pur- 
chase Program) 

Liability for reimbursing other agencies for 
services—Federal Reserve banks—ser vices 
rendered by Federal Reserve banks in proc- 
essing postal remittances received di- 
rectly from postmasters are primarily per- 
formed for P. O. Dept. rather than for 
Dept. of Treasury, and act of June 1, 1955, 
5 U. 8. C. 258a, which authorizes Treas- 
ury Dept. to reimburse Federal Reserve 
banks for services, is limited to payment 
for services performed for that Dept., and, 
therefore, it is responsibility of P. O. Dept. 
to reimburse Federal Reserve banks for 
services rendered to it 

Mail—transportation—foreign—payment—li- 
ability of U. S. to pay for free transit of 
mail on vessels of U. 8. registry from Peru 
under provisions of postal conventions, in 
view of law enacted by Peruvian legisla- 
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POST OFFICE DEPARTMENT—Con. Page} PUBLIC BUILDINGS: 


ture in 1928 which requires foreign ship- 
ping companies using ports of Peru to 
transport mail without charge, is subject 
to such doubt that payment to steamship 
company may not be authorized in absence 
of countervailing court decision which 


Construction—appropriation ava!lability—an- 


nual salaries and expenses appropriations 
for Agricultural Research Service which 
contain specific limitation on amount 
available for construction, alteration, and 
repair of buildings may not be regarded as 


Page 


interprets effect of foreign law... ........-.-. 371 appropriations which are separable so that 
Post offices—lease-purchase projects. (See amount for construction could be estab- 
Lease-Purchase Program) lished on @ no-year basis and considered 
Postal Service employees—compensation. available continuously without reference 
(See Compensation, Postal Service) to fiscal year pursuant to 31 U. 8. C. 682 
PRINTING AND BINDING: SI Oe cab leiniaahicactiahc hd ciasdidinsaasientiaitin onantis 246 
Christmas carde—cost of seasonal greeting Jurisdiction—corporations. (See Corpora- 
cards to be sent by U. 8. Information Serv- tions, Government, Federal law applica 
ice posts to local dignitaries and other bility, General Services Administration 
important individuals in countries where building functions) 
posts are located is not cost incident to Leases. (See Leases) 
dissemination abroad of information about Repairs, etc.—appropriations—specifie au- 
U. 8. to justify use of appropriated funds thorization—authority in sec. 16, title 2, 
and to warrant exception to long-standing Canal Zone Code, for acquisition or con- 
rule that, in absence of specific authority, struction of buildings is appropriation au- 
cost of Christmas cards is personal expense thorization and does not supersede pro 
to be borne by officer who ordered and sent hfbition in sec. 3733, R. 8., 41 U. 8. C. 12, 
I iiinciinciinnhindtitiinitinntioniketon 360 against exeeution of contracts for construe 
PROPERTY : tion of public buildings in absence of 
Public: specific appropriation for such purpose; 
Damage, loss, etc. : therefore, specific appropriation for con- 
Carrier’s liability—burden of proof— version of buildings in Canal Zone is 
where Govt. bill of lading, under which required before expenditure can be made.. 767 
Govt-owned automobile was shipped PUBLIC HEALTH SERVICE: 
overseas, indicates receipt of auto- Hospital, etc., construction program—with- 
mobile in good condition at origin by holding State funds for nonconformity with 
carrier and delivery to consignee at Federal bidding—discretionary action by 
destination damaged, there is pre- Surgeon General in not withholding Hill- 
sumption that damage and pilferage Burton Act funds from sponsor who failed 
occurred during transportation, and to comply with competitive bidding re- 
where this presumption is supported quirements of regs. by award to other than 
by inspection report of agent of con- lowest bidder on basis of completion time 
signee and consignee and only evidence factor not provided tn invitation could not 
offered by carrier ts delivery record, be given any semblance of approval by 
which is not identified with particular GAO which has primary duty in procure- 
shipment and is not signed by either ment field to maintain integrity of com- 
agents of consignee or agents of carrier, petitive bidding system.................. 251 
deduction from carrier’s bill to cover PUBLIC LANDS: 
a nntdinithaminbcdinneen 583| Proceeds from salee—sale expenses—under 
Damage occurring after execution of sale P. L. No. 999, 84th Congress, 16 U. 8. CO, 
contract but before delivery of deed— 460e, which authorizes sale of public lands 
oral warranty which was given by real in reservoir areas by public auction, sealed 
estate broker, pursuant to instructions bid and by negotiation and which does not 
from Govt. property officer, guaran- contain any provision precluding applica- 
teeing operating condition of plumb- tion of act of June 8, 1896, 31 U. 8. C. 489, 
ing, electrical and heating equipment which makes available gross proceeds of 
in house, before execution of sale con- public property sales for payment of direct 
tract which expressly provides that expenses prior to deposit of net proceeds 
purchaser has examined property and into Treasury as miscellaneous receipts, 
will not make any claim against seller appraisers’ fees, auctioneers’ fees and ad- 
for any deficiency or imperfection in vertising costs may be regarded as expenses 
physical condition, is without effect pertaining directly to sales and payable 
to bind Govt. for costs of replacing en 60 
heater which was discovered to be PURCHASES: 
defective shortly after execution of Open market—after expiration of contracte— 


contract but before sale was closed..... 700 coal mine owned by Indian tribe and 
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PURCHASES—Continued 
operated on royalty basis by contractor or 


Page | QUARTERS ALLOWANCE-—Con. Page 
Dependents: 


lessee employing Indian labor may prop- 
erly be considered as ‘‘Indian industry” 
within meaning of 25 U. 8. C. 47, which 
grants Sec. of Interior discretionary 
authority to make purchases of products 
of Indian industry on open market....... 


QUARTERS ALLOWANCE: 


Commencement and termination: 

Annulment of marriage—annulment of 
voidable marriage of officer of uniformed 
services who is receiving basic allowance 
for quarters on account of wife terminates 
his entitlement to quarters allowances 
on date annulment decree becomes 
effective, and, although quarters allow- 
ance payments received prior to that 
date may be retained, payments may not 
be made on or after that date for any 
period, whether prior or subsequent to 
date of annulment decree 

Dependent’s marriage—officer of uni- 
formed services who is receiving basic 
allowance for quarters on account of un- 
married legitimate child under 21 years 
of age on date of child’s marriage has his 
right to quarters allowance terminated 
on that day but may receive payment for 
that day, and, if child—a daughter— 
marries member of uniformed services 
who is entitled to receive quarters allow- 
ance on account of dependents, his right 
to payment on account of wife com- 
mences on date of marriage 

Divorce—member of uniformed services 
who is receiving basic allowance for quar- 
ters on account of wife and who has his 
marriage dissolved by final decree of 
divorce continues to be entitled to 
quarters allowance through date of final 
decree of divorce 

Remarriage on date of divorce—when on 
date of final decree of divorce dissolving 
marriage of officer, who is in receipt of 
basic allowance for quarters on account 
of wife, divorced wife marries another 
officer who is entitled to receive quarters 
allowance on account of lawful wife, 
both officers are entitled to payment on 
her account for same day 

Void marriages—member of uniformed 
services whose marriage is void because 
of preexisting marriage of other party has 
no lawful wife for entitlement to basic 
allowance for quarters on her account 
for any period; however, under sec. 
603 of Career Compensation Act of 1949, 
37 U. 8. C. 303, member might be re- 
lieved from obligation of repayment for 
quarters allowances received if he 
entered into marriage in good faith but 
he does not have right to any payments 
not previously received after invalidity 
of void marriage is discovered 


Children: 

Adopted—in view of diversity of adop- 
tion laws of various jurisdictions, it is 
inadvisable to formulate a general rule 
with respect to effective date for com- 
mencement of entitlement to quarters 
allowance by officer who acquires 
dependent by virtue of interlocutory 
order or decree of adoption; however, 
any question may be submitted to 
Comptroller General for decision 

Legitimacy by parents’ intermarriage— 
in view of conflict of opinions concern- 
ing jurisdiction for determining legit- 
imacy status of children and tendency 
of courts to effect status of legitimacy 
rather than illegitimacy, payments of 
quarters allowance on account of un- 
married child under 21 years of age, 
who was born out of wedlock but who 
has been legitimated by intermarriage 
of parents, need not be questioned to 
determine particular law in each case, 
provided father has acknowledged and 
accepted child as his own and child 
has not been found by court to be 
illegitimate 


Government quarters: 


Visits, ete.: 

Dependents of members of uniformed 
services who occupy Govt. quarters in 
following situations: (1) with member 
while on temporary duty away from 
permanent station, (2) while member 
is patient at Govt. hospital, or (3) 
while member and wife are away from 
permanent station when wife is await- 
ing confinement in Govt. hospital, 
may have such occupancy regarded as 
of temporary nature so that member 
may continue to receive basic quarters 
allowance on account of dependent, 
and, where occupancy continues for 
more than 1 week, quarters allowance 
is not required to be denied solely be- 
cause of time factor; however, this 
factor together with all facts should be 
carefully examined before determina- 
tion is made that occupancy is tem- 


Member of uniformed services who with 
his wife occupies Govt. quarters under 
circumstances which cannot be con- 
sidered as occupancy of temporary 
nature for continuation of quarters 
allowance to member during period 
does not become entitled to quarters 
allowance for reason that member 
has other dependents who did not 
occupy same quarters; however, if 
there is showing that other dependents 
were precluded by orders of competent 
authority from occupying facilities 
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QUARTERS ALLOWANCE-—Con. Page | REGULATIONS: Page 
Government quarters—Continued Necessity for conformance to law—adminis- 
Visits, ete.—Continued trative policy which would deny home 
with member and his wife, quarters leave rights to overseas employees by re 
allowance would be payable. .......-- «i taining employees on rolls at overseas 
Occupancy by members of uniformed station, granting leave but refusing per- 
services and their dependents of Govt. mission for execution of new employment 
facilities at port while en route to new agreement because position, if vacant, 
permanent duty stations may not be could be filled by locally hired personnel 
considered occupancy of Govt. quar- at time of leave is contrary to 5 U. 8. C. 
ters “‘ because of social visit of a tempo- 73b-3 which authorizes home leave travel 
rary nature” as phrase is used in E, O. for overseas employees upon completion of 
No. 10204 so as to entitle members to agreed period of service and provided new 
basic allowance for quarters during overseas employment agreement is ex- 
occupancy of such quarters........--- 47 ecuted prior to departure on leave-....-.- 848 


Under sec. 3 of E. O. No. 10204, which 
permits member of armed services to 
receive basic allowance for quarters 
whife occupying Govt. quarters dur- 
ing social visits of temporary nature, 
administrative requirement that visi- 
tors must stay “in quarters assigned 
to another member’”’ is more restrictive 


(See Public Lands) 

Damage occurring after execution of sale 
contract but before delivery of deed. (See 
Property, public, damage, loss, etc., 
damage occurring after execution of sale 
but before delivery of deed.) 

Heusing loans. (See Housing, loans) 


Waivers: 

Administrative—denial of claim against 
estate of borrower for unpaid balance of 
loan evidenced by note which had been 
purchased by bank and reported for in- 
surance under Title I of National 
Housing Act does not affect validity and 
enforceability of note and, fact that note 


RETIREMENT: 


Civilian—nadditional benefite—applicability— 
in view of definition’of “members” in sec. 
12 (k) (1) of Policemen and Firemen’s 
Retirement and Disability Act Amend- 
ments of 1957 as embracing only employees 
who are or were employed on or after 


than necessary and may beeliminated. 47 became invalid by reason of lapse of 
Maximum permissible period under time allowed to appeal claim denial, 
E. 0. No. 10204, during which wife of with which bank was proceeding accord- 
member of uniformed services may ing to regulations, does not make note 
occupy Govt. facilities, public quar- ineligible for insurance, and reimburse- 
ters assigned to another member, or ment of loss sustained by bank may be 
guest house while on social visit of made without necessity of waiving re- 
temporary, nature without loss to quirement of 24 CFR 201.2 (a) that note 
member of right to continue to receive be valid and enforceable against bor- 
basic allowance for quarters on her EEE ERENT Sean ee 857 
account is 8 months; and fact that Authority: 
member does not continue to main- Authority to waive administrative regu- 
tain private quarters for wife during lations which were promulgated, pur- 
period or that he subleases his private suant to Soil Bank Act, must be based 
quarters is immaterial to member’s on specific statutory language which 
right to such allowance............--- 517 would permit exercise of administra- 
Missing, interned, etc.—reservists on other tive discretion to waive regulations in 
than extended active duty—reservists of individual cases and such authority 
uniformed services who, when performing may not be implied from general lan- 
full-time training duty, other full-time guage of sec. 124 of act, 7 U. 8. C. 1812, 
duty or inactive duty training, with or which authorizes Secretary to pre 
without pay, enter missing, etc., status scribe regulations to carry out soil 
covered by sec. 2 (a) of Missing Persons Re i ivcnctknccesccdpindcien 820 
Act, 50 U. 8. C. App. 1002, are to be con- Btatute which authorizes administrative 
sidered as having entered such status as officer to prescribe regulations neces- 
regular and reserve members on extended sary to carry out program requires 
active duty and, therefore, are entitled to promulgation of regulations of general 
basic allowance for quarters at increased application and does not imply author- 
rates applicable to all reservists prescribed ity for inclusion in regulations of 
in 37 U. 8, C, 231 for all periods in missing waiver provision which would permit 
status from date of entry into missing, administrator in his discretion to dis- 
COD ARR aici es scncinntnnininesantenes 659 regard regulations in certain individual 
REAL PROPERTY cases and to enforce them in others... 820 
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RETIREM ENT— Continued Page| SAINT LAWRENCE SEAWAY DE- Page 
effective date of the act—Oct. 1, 1957— VELOPMENT CORPORATION— 
increased survivor annuities as provided Continued 
{m 1957 act are applicable only where both Contingent Liabilities—Continued 
retirement of member and his death occur Reporting— Continued 


Military personnel. (See Military Person- 
nel, retirement; Pay, retired) 

ROADS, TRAILS AND BRIDGES: 

Construction: 
Federal-aid highway program: 
Eligibility of programs approved prior to 
increased benefits: 

Bond-financed interstate highway 

projects which were authorized by 

sec. 5 of Federal-Aid Highway Act 

of 1950 when prescribed Federal 

pro rata share of project costs was 

based on 50% or 60%. formula and 

which were approved prior to enact- 

ment of Federal-Aid Highway Act 

of 1956, which increased Federal pro 

rata share to 90%, are eligible for 

reimbursement for bond retirement 

from funds authorized in 1956 act 

but only to extent of pro rata basis in 

effect at time of approval of project 

agreements in view of legislative 

history of 1956 act which indicates 

Congressional intent to limit in- 

creased Federal benefits to projects 
approved after 1956 act 


467 


recognized for reporting as footnote in 
statements of financial condition of 
public enterprise fund accounts is 
existence of past circumstances or 
actions which may result in liability 
in future rather than form or manner of 
presentation of claim; therefore, claim 
for price adjustment under changed 
conditions clause of construction con- 
tracts which requires claims to be in 
writing would require recognition as 
contingent liability upon receipt of 
claim by contracting agent and recog- 
nition would not be dependent upon 
appeal or on filing of suit in court 

Liability of St. Lawrence Seaway De- 
velopment Corp. for claims which 
might be submitted to Ct. Cls. is too 
hypothetical in nature to be deter- 
mined; however, it is believed that 
judgments should be recorded as a cost 
in Corp.’s accounts and disclosed in 
its financial statements regardless of 
whether judgment is paid from cor- 
porate or noncorporate funds so that 
there is full disclosure of cost of con- 
struction of seaway 


Construction standards adopted under SALES: 
sec. 108 (i) of Federal-Aid Highway Auction: 
Act of 1956, wage. rate determination Reopening of sale—where, during auction 


requirements in sec. 115, and cost of 
eompletion formula for future 
apportionments in sec. 108 (d) are 
not for application to bond-financed 
interstate highway projects which 
were authorized by sec. 5 of Federal- 
Aid Highway Act of 1950 and ap- 
proved prior to enactment of 1956 
act nor are they conditions precedent 
to eligibility for use of 1956 act funds 
for reimbursement of such prior 
approved projects 
SAINT LAWRENCE SEAWAY DE- 
VELOPMENT CORPORATION: 
Contingent Liabilities: 
Reporting: 

Although claims for price adjustment 
due to changed conditions encountered 
in construction received by Corps of 
Engineers as construction agent for 
Bt. Lawrence Seaway Development 
Corp. are not obligations for reporting 
pursuant to sec. 1311 of Supplemental 
Appropriation Act, 1955, 31 U. 8. C. 
200, they do represent possible labil- 
ities which should be reported as con- 
tingent liabilities in statements of 
financial condition of public enter- 
prise fund accounts 

Important criterion for determination of 
when contingent liability should be 


sale of Govt. land, under regulations 
which made it incumbent upon disposal 
officer to see that all bids had been re- 
received, and at time auctioneer an- 
nounced sale to sole bidder on third call, 
another bidder came forward and both 
bidders continued bidding until sale 
finally closed with high bid of first 
bidder, action of auctioneer in closing 
sale first time may be regarded as ex- 
cusable mistake and his action in con- 
tinuing sale was proper and in conson- 
ance with his duty to determine that all 
bids were received 


Sealed bid combination—sealed bid and 


auction bid procedure under sales 
invitation, which provides that after 
sealed bids are opened prospective 
bidders may increase their bid prices, 
are not mutually exclusive so as to 
render improper an award which was 
made on the basis of an increase proposed 
by the bidder in the auction-type pro- 
ceeding after all sealed bids were opened. 


Sole bidder’s right after reopening—in auc- 


tion sale of Govt. land under regulations 
which did not permit transfer of title to 
property until bidder complied with 
certain conditions, including deposit of 
one-fifth of purchase price, sole bidder 
who was advised of acceptability of his 
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SALES—Continued 
Auction—Continued 
bid on third call, but who continued to 
bid after another bidder came forward 
and started bidding, has waived any 
right he may have had to acquire prop- 
erty at original bid price by further 
didding without protest and by failure 
to offer immediate deposit.............. 
Bids: 
All or none: 

All-or-none bid under sales invitation 
which specifically authorized bids on 
one or more of four individual lots or 
on entire offering is responsive to 
SORTER sc ccctducdccsecscaccsedactce 

Condition in invitation for sale of 6 lots 
of surplus property that items were to 
be sold on all-or-none basis and that 
award will not be made on any 1 item 
without acceptable bid also being 
made on all remaining items requires 
concurrence with administrative ex- 
planation that award on aggregate 
basis was intended, notwithstanding 
that invitation did not require overall 
price, and, although invitation could 
have been clearer, it is not so ambig- 
uous as to require cancellation of award 
to highest aggregate bidder made in 
good faith some 2 months prior to 


Deposits: 
Acceptance or rejection for failure to 
submit: 

Proposed provision tn timber sales in- 
vitations to effect that award will be 
withheld from high bidder who fails 
to submit required bid deposit until 
it is determined whether any of other 
bidders, who meet deposit require- 
ment, would be willing to accept 
award at high bid price is conditional 
rejection depending on actions of 
other bidders and is legally inva- 
lid under competitive bid pro- 
cedures, which require acceptance or 
rejection based on bid submission 
and on relative standing as to price 
at time of opening-.................. 

Whether failure of bidder to furnish 
bid deposit requires rejection of bid 
or is informality which may be 
waived depends on facts and cir 
cumstances of particular situation 
so that no hard and fast rule can be 
applied; however, generally, such de- 
viation may be walved when it is in 
interest of Govt. and bidder’s failure 
to provide bid guarantee does not 
involve lack of financial ability..... 

Deviations—minor ov. substantive—high 
bid for purchase of surplus scrap on 
gross ton rather than pound unit basis as 
specifically required by invitation does 
not contain deviation which affects 
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696 


SALES—Continued 
Bids—Continued 
price or substance of bid or does injustice 
to other bidders, and, therefore, tech- 
nical deviation should have been waived 
and contract awarded to high bidder... 
Late. (See Bids, late) 
Mistakes: 
Unit price o. extension difference: 
Administrative correction—admints- 
trative correction of extended price 
in bid submitted in response to inve 
tation which provides that, in case 
of error in extension of price, unit 
price will govern should only be 
made, without requesting vertfica- 
tion from bidder, where correction 
results in relatively minor change in 
extended price or where circum- 
stances indicate that unit price 
actually represents intended price__ 
Obvious anit price error—purchaser 
who, after notice of award, on basis 
of substantial correction by contract- 
ing officer of extended price to agree 
with unit price in accordance with 
terms of invitation, alleges that error 
was made in unit price and that 
extended price was correct may not 
be considered to have entered into 
valid and binding contract and, in 
view of fact that bid in original ex- 
tended amount is highest of all bids 
received, bid may be modified._.... 
Withdra wal—even though bidder for pur- 
chase of surplus Govt. property reqnests 
permission after opening to withdraw 
high bid because of changed market con- 
ditions, acceptance of bid in accordance 
with terms of invitation results in bind- 
ing contract which may not be waived 
or modified without compensating bene- 


Cancellation—partial performance—award 
and performance on part of second high 
bidder of contract for purchase of surplus 
scrap does not warrant voiding part per- 
formed on determination that contract 
should have been awarded to high bidder 
whose bid was improperly rejected for 
technical deviation in quoting price on 
ton rather than pound basis; however, ff 
some of material has not been removed and 
high bidder wants material under terms of 
original bid and at price not less than that 
offered on pound basis there would be no 
objection to such sale, otherwise material 
should be readvertised for sale............ 

Delivery shortages— withdra wal of material— 
notice—receipt evidence—where a bidder 
submitted high bid for purchase of surplus 
property without knowledge that Govt. 
had issued amendment to invitation ad- 
vising bidders that some of equipment 
which had been described in detail in 
invitation had been withdrawn from sale 
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SALES—Continued Page | SALES—Continued 


and facts with respect to distribution of 
amendment do not establish that copy was 
properly addressed and actually mailed to 
bidder, no contract was effected, and 
refund of purchase price should be made.. 

Price adjustment for losses—crude oil sales 
contracts which were awarded to several 
independent refiners and which have 
become unprofitable because of change in 
market situation may not be modified 
gratuitously when head of contracting 
agency, under Title Il of First War Powers 
Act, 50 U. 8S. C. 611, determined that there 
is not sufficient basis to consider that such 
action would facilitate national defense; 
therefore, established rules of law, that 
officers of Govt. have no authority to 
modify contracts without consideration 
and that supervening events which render 
contract performance less profitable do not 
justify excusing performance or adjusting 
price, are for application 

Price determinations—under sealed bid and 
auction-type sale of crude oil, bid which 
offered price one cent over minimum mar- 
ket price and which was interpreted as 
bid for market price, plus one cent bonus, 
may not be objected to because bonus was 
allegedly calculated too high, since invita- 
tion permitted bidders to increase their 
prices after opening, and bidder by not 
objecting at auction may be regarded as 
having consented to bonus 

Resale logs liability—Government activities— 
fact that award of contract for purchase of 
item from domestic surplus property 
stocks was made unprofitable, due to 
changed market conditions caused by 
another Govt. agency permitting importa- 
tion of huge quantity of same item pur- 
chased at lower prices from foreign excess 
property stocks, does not impose upon 
Govt. as contractor any liability for ob- 
struction to performance of contract re- 
sulting from its public and general acts as 
sovereign 

Spot bids—announcement of high bidder— 
under spot bid sales invitation which pro- 
vides that award of each sale item will be 
made to highest acceptable responsive 
bidder immediately after consideration of 
all bids received for each sale item, an- 
nouncement of high bidder on particular 
item and progression of sale to next item 
constitute award and receipt of late bid 
which was mailed on time but not received 
prior to announcement may not be con- 
sidered in absence of provision in invitation 
which would save rights of bidders whose 
bids were delayed in mails 

Title passage—damage to realty after con- 
tract of sale but before delivery of deed. 


(See Property, public, damage, loss, etc., 
damage occurring after execution of sale 
but before delivery of deed) 


SAVINGS DEPOSITS: 


Distribution on death of member—desig- 
nated beneficiary v. others—savings <le- 
posits with interest thereon due deceased 
member of uniformed services are con- 
sidered as part of ‘the amount found due” 
in settlement of deceased member's ac- 
count within meaning of act of July 12, 
1955, 37 U. 8S. C. 361, and therefore pay- 
ment to member’s designated beneficiary 
as provided in act is proper, notwithstand- 
ing that member had executed will be- 
queathing deposits to relative—not desig- 
nated beneficiary—in trust for his minor 
daughter 

Interest; 

Compound--under 10 U. 8. C. 1035, which 
permits deposit ‘of savings by enlisted 
member of uniformed services and auth- 
orizes payment of deposits and interest 
upon discharge, regulation to permit 
compounding of interest as of date of 
expiration of each 3-year period in case 
of enlistments for longer periods would 
not be proper 

Extended enlistments—savings deposits 
which are not withdrawn at expiration 
of each 3-year enlistment period by 
enlisted members of uniformed services 
whose enlistments are for periods longer 
than 3 years may continue to accrue 
interest to extent authorized by regula- 


Reenlistment—long established rule that 
interest does not accrue on savings de- 
posits of enlisted member of uniformed 
services after date of discharge is for 
application under 10 U. S. C. 1035 (ce), 
even though member reenlists immedi- 
ately; accordingly, if member wishes to 
have deposit continue to draw interest 
after discharge and immediate reenlist- 
ment or after retirement and immediate 
recall to active duty, principal and 
interest must be redeposited in which 
event both principal and accrued interest 
will draw interest 


SET-OFF: 


Compensation, etc., due civilian employees— 
meals furnished by Government—regula- 
tion to preclude deduction from lump-sum 
leave payments due food handlers at Navy 
installations for excess meals received be- 
cause of having used less leave during year 
than was contemplated when charges 
were established on 1l-month basis is 
proper under Bur. of Budget Cir. No. 
A-29, July 16, 1952, which prescribes gen- 
eral policy for furnishing subsistence to 
certain employecs 
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SET-OFF—Continued 
Contract payments: 


Page | SET-OF F—Continued 
Contract paymente—Continued 


Assignments: 
Tax debts: 

Payment of tax debt of Govt. con- 
tractor who assigned contract con- 
taining a ‘‘no-set-off clause” to bank 
as collateral security, first for indi- 
vidual loan and later for loan as 
member of joint venture, was prop- 
erly made from final proceeds due 
under contract in absence of showing 
that contractor at time of set-off 
action was indebted to bank in 
either his own right or in capacity as 
member of joint venture 

Contractor’s tax debt which accrued 
prior to execution of Govt. contract, 
which contained “no-set-off’”’ clause 
and which was subsequently as- 
signed to bank for loan, does not 
become lien on amounts due on con- 
tract under no-set-off provisions of 
Assignment of Claims Act of 1940, 
81 U. 8. ©. 203, which not only 
nullify tax lien provisions in 26 
U. 8. ©. 6821, but also operate to 
reduce Govt.’s common-law right 
of set-off against assignee, and, there- 
fore, contract payments may be 
made to bank in amount not to 
exceed amount owed by contractor 
and any balance should be paid to 
Internal Revenue Service for reduc- 
tion of tax debt 

Contractor's debt for withholding 
taxes and Federal Insurance Contri- 
butions Act taxes, penalty and 
interest for third quarter 1953, which 
did not have to be paid by con- 
tractor until Oct. 31, 1953, last day 
of month following close of tax 
quarter, which was several weeks 
after notice of assignment of con- 
tract pursuant to Assignment of 
Claims Act of 1940, 31 U. 8. C. 203, 
is to be regarded as debt in existence 
prior to notice of assignment and 
matured claim at time of set-off so 
that set-off of taxes, penalty and 
interest from amounts due assignee 
was proper 

Amount due to contractor who is 
indebted to Govt. for various Federal 
taxes is considered property or right 
to property to which tax lien at- 
taches, under sec. 6321 of Internal 
Revenue Code 

Assignment of contract, which did not 
contain ‘‘no-set-off” clause, to bank 
pursuant to Assignment of Claims 
Act of 1940, 41 U. 8. ©. 15, for se- 
curity for periodic loans which had 
been fully repaid to bank at time 
several tax liens were outstanding 
against contractor has no effect on 
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817 


Assignmente—Continued 
Tax debtse—Continued 
priority of tax liens for satisfaction 
from amounts due under contract 
over bank’s right to receive amounts 
as assignee on behalf of contractor 
and loan for remainder of contract 
balance made by bank after tax 
liens attached and with notice of tax 
debts does not make bank purchaser 
of contract balance within exemp- 
tion of sec. 6323 of Internal Revenue 
Code to preclude set-off of tax debts 


Time for set-off action—interest and 
penalties for failure of contractor to pay 
withholding taxes and Federal Insurance 
Contributions Act taxes which were 
computed to period subsequent to date 
work under contract was completed 
and which were set off against amounts 
due under assigned contract should be 
recomputed since set-off action, which is 
essentially an equitable action, requires 
simultaneous adjustment between 
parties of mutual debts so that set-off for 
delinquent tax interest and penalties 
should be made as of date of completion 


SMALL BUSINESS ADMINISTRA- 


TION: 


Contracte—awards to small business con- 


cerns. (See Contracts, awards, small busi- 
ness concerns) 


STATE DEPARTMENT: 
Disbursing officer lossee—losses which are 


incurred by overseas disbursing officers 
performing disbursing functions for Dept. 
of State as well as for other agencies pur- 
suant to authority delegated from Dept. 
of Treasury under sec. 4 of E. O. No. 6166, 
but which, cannot be related to function of 
any partiqular one or more of agencies for 
which digbursements are made, are re 
quired tg be adjusted from current appro- 


priation of Dept. of State available for' 


disbursing function at time adjustment is 
made, in absence of more specific appro- 
priation for such adjustments; however, in 
future disbursing losses may be considered 
as part of cost of disbursing function and 
considered in determination of reimburse- 
ment charges assessed agencies using 
disbursing service 


Jurisdiction—reporting for other agencies— 


use of Dept. of Interior appropriations for 
promotion of mineral resources in U. &., 
its territories and possessions to pay ex- 
penses incident to assignment of solid fuels 
technologist to American Embassy in 
Europe would not only be improper in 
view of specific area limitation in appro- 
priation but, even more significant, would 
be contrary to intent of Congress and 
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STATE DEPARTMENT-—Continued Page| STATES—Continued Page 
President as expressed in Reorganization Federal payments in lieu of tazee—Con. 


Plan No. II of 1939, and Foreign Service 
Act of 1946, which centralized in Dept. of 
State responsibility for foreign fact-finding 
and reporting of type here involved for all 
agencies of Govt. 

United States Information Agency—informa- 
tien dissemination—Christmas cards— 
cost of seasonal greeting cards to be sent by 
U. 8. Information Service posts to local 
dignitaries and other important individ- 
uals in countries where posts are located is 
not cost incident to dissemination abroad 
of information about U. 8. to justify use of 
appropriated funds and to warrant ex- 
ception to long-standing rule that, in 
absence of specific authority, cost of 
Christmas cards is personal expense to be 
borne by officer who ordered and sent 


STATES: 


Federal aid, grants, etc.: 
Agricultural extension service: 
Availability for State taxes: 

Federal funds which are granted to 
States for cooperative agricultural 
experiment work become State funds 
subject only to State restrictions and 
States in disbursing grants may not 
be considered agents of U. 8.; there- 
fore, no objection is made to pay- 
ment from such Federal grant funds 
of nondiscriminatory State sales 
taxes on services and supplies pro- 
cured by States, as purchasers, to 
carry out purposes of grant. 
Comp. Gen. 747, overruled 

Payment of State sales taxes on pur- 
chases made by States for agricul- 
tural extension and experiment work 
for which State receives Federal 
grants is not to be regarded as diver- 
sion of funds for purpose not auth 
orized in grant but rather is to be 
regarded as incident to purpose of 
grant. 14 Comp. Gen. 747, over- 


Reconstruction Finance Corporation prop- 
erty transferred to other Government 
agencies—Continued 

1955, which added secs. 701-704 to 

Fed. Property and Admin. Services 

Act of 1949 

Property use: 

Property in Los Angeles which con- 
sists of 13.8 acres of land and 6 1 
story buildings, known as Plancor 
890, Douglas Aircraft Corp., when 
it was transferred by Reconstruction 
Finance Corp. to Fed. Govt., and 
which is used by Civil Aeronautics 
Adm, and Air Procurement Dist., 
USAF, whose employees occupy 
48% of usable space and devote 55% 
of time to local public service is not 
industrial-type property for which 
payments in lieu of taxes are re- 
quired to be paid by Fed. Govt. to 
Los Angeles but rather may be re 
garded as property primarily used 
for rendition of service to local public 
or office buildings used for purposes 
incidental thereto within meaning 
of 40 U. 8. O. 524 (b) (3) and (4) ex- 
empting such property from pay- 

Federal building in which one-third of 
floor space is used by Veterans 
Admin. for services to or on behalf 
of public and two-thirds is used by 
two private corporations for light 
manufacturing and industrial pur- 
poses may not be regarded as held 
primarily for public service to come 
within tax exemption provisions in 
sec. 704 (b) (3) of act of Aug. 12, 1055, 
40 U.S. C. 524 (b) (3) and to preclude 
Federal payments in lieu of taxes to 


Federal agencies. (See District of 
Columbia, license, permit, etc., fees, 


Federal payments in lieu of taxes: 
Reconstruction Finance Corporation prop- 
erty transferred to other Government 


Federal agency liability) 
STATUTES OF LIMITATION: 
Military service suspension—mustering-out 


agencies: 

Effective date—real property which was 
declared surplus by RFC and accepted 
by War Assets Admin. in 1946, al- 
though title was not transferred to 
U. 8. until 1952, but, which during 
period 1947 to 1952, was not on city 
tax rolls by reason of cancellation of 
taxes, may be regarded as having been 
transferred to U. 8. in 1946 at time it 
was declared surplus and accepted by 
disposal agency so that fact that prop- 
erty was not on rolls in 1952 does not 
preclude payments by Fed. Govt. in 
licu of taxes pursuant to act of Aug. 12, 


pay claima—specific time limitation—July 
16, 1956—for filing mustering-out pay 
claims prescribed in act of July 16, 1952, as 
amended, 38 U. 8. ©. 1013, for members of 
uniformed services who were discharged or 
released prior to date of enactment must, 
under established rules of statutory con- 
struction, prevail over general time limita- 
tion for filing claims against U. 8. in 31 
U. 8. C. 71a, and such specific time limita- 
tion for previously discharged or released 
members may not be extended by sec. 205 
of Soldiers’ and Sailors’ Civil Relief Act 
of 1940, 50 U. 8. C. App. 525..... eounees oo 


475 
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STATUTORY CONSTRUCTION: STATUTORY CONSTRUCTION— 
Code titles enacted into positive law: Page Continued Page 
Administrative construction adoption— Repeale—Continued 


adoption of well-established adminis- 
trative interpretation of sec. 202 (d) (1) 
of Officer Personnel Act of 1947, that only 
staff corps service was for consideration 
in determining eligibility of Navy 
officers for continuation on active list or 
for involuntary retirement, by Congress 
when it enacted into positive law 10 
U. 8. C. 6388 and substituted words“ any 
staff corps of the Navy” for words 
“ Regular Navy” precludes Department 
from disregarding plain language of 
section and reversing former interpreta- 
tion to include line service as well as 
staff corps service 
Changes from derivative statutee—express 
exclusion of aviation cadets from disa- 
bility retirement benefits by 10 U. 8. C, 
1217 precludes payment of physical dis- 
ability retired pay or severance pay to 
aviation cadets subsequent to Aug. 10, 
1956—effective date of enactment into 
positive law of Title 10 of U. 8. Code— 
and decision of Comptroller General in 
®% Comp. Gen. 431, based on statute 
which was substantially changed by 
codification of Title 10, may not be re- 
garded as precedent with respect to 
aviation cadets not retired or placed on 
temporary disability retired list prior to 
Aug. 10, 1956 
Contemporaneous evente—authority to sell 
utility services to purchasers in Atomic 
Energy Commission-owned communities 
that was granted at time Commission was 
engaged in disposing of 2 of 3 communities 
was not intended to terminate when com- 
munities were no longer Commission- 


Inconsistent la wa—certification authorized 
to be made by Secretaries of Army and 
Navy under 40 U. 8. C. 278b to exempt 
leases for national emergency purposes 
from rent limitations in 40 U. 8. C. 278a 
may not be regarded as inconsistent with 
right to acquire space in buildings by 
lease vested in Adm. of General Services 
by subsequently adopted Reorganization 
Plan No. 18 of 1950 so as to be construed 
as function of Adm. of General Services_. 

Policy declarations—ceciaration of Con- 
gressional policy with respect to small 
business contained in various procure- 
ment statutes without specific imple- 
mentation similar to that provided in 
sec. 214 of Small Business Act of 1953, 15 
U. 8. C. 643, for set asides may not be 
construed as repealing or making inap- 
plicable statutory restrictions otherwise 
applicable to advertised procurements so 
as to justify issuance of procurement 
directive under which larger progress 


166 


payments are offered to small business 
concerns in formally advertised competi- 
tive procurement 
Specific v. general—specific time limita- 
tion—July 16, 1956—for filing mustering- 
out pay claims prescribed in act of July 16, 
1952, as amended, 38 U. 8. C. 1013, for mem- 
bers of uniformed services who were dis- 
charged or released prior to date of enact- 
ment must, under established rules of stat- 
utory construction, prevail over general 
time limitation for filing claimsagainst U.S. 
in 31 U. 8. C. 7la, and such specific time 
limitation for previously discharged or re- 
leased members may not be extended by 
sec. 205 of Soldiers’ and Suilors’ Civil Re- 
lief Act of 1940, 60 U. 8. O. App. 525. 


SUBSISTENCE: 


Per diem: 
Interruption of temporary duty for military 
duty: 

Civilian employee who was member of 
Arkansas National Guard when it was 
federalized pursuant to E. O. No. 
10730 and who traveled between per- 
manent civilian duty stations during 
first part of day after which he was 
placed in military furlough status and 
departed for Little Rock for induction 
is entitled to reimbursement for travel 
performed between civilian stations... 

Civilian employees who were on tem- 
porary duty away from their perma- 
nent station, which was a!so military 
duty station for members of Arkansas 
National Guard when it was federal- 
ized pursuant to E. O. No. 10730, and 
who continued to perform temporary 
duty on or before date of actual induc- 
tion are entitled to civilian per diem 
and to travel expenses for authorized 
travel in returning to their official 

, Station 

Meetings. (See Meetings, travel, eto, 
expenses) 
Military personnel: 

Amendment or revocation of orders: 

Amendatory orders which purport to 
retroactively eliminate prohibition 
against per diem to Navy officers and 
enlisted men ordered to temporary 
field duty in “Operation Deepfreeze” 
on Antarctic Continent may not be 
recognized to permit payment of per 
diem in absence of showing that 
assignment is not within meaning 
of ‘other similar activities” in par. 
4250-3 of Jt. Travel Regs. which pve- 
cludes payment of per diem for field 
exercises, maneuvers and other 
similar activities. Modified by 37 
Comp. Gen. 683 
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SUBSISTENCE—Continued 
Per diem—Continued 


Page | SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continucd Military personnel—C ontinued 
Amendment or revocation of orders— Maneuvers, ete.—Continued 
Continued Amendatory orders for per diem—Con. 
On basis of showing that administra- Continent may not be recognized 


tive error was made in designating 

duty in conrection with “Operation 

Deepfreeze” on Antarctic Continent 

as maneuvers, field exercises or other 

similar activities as contemplated by 
par. 4250-3 of Jt. Trav. Regs. and 
that amendatory orders were issued 
on re-evaluation of actual facts 
which indicates that duty relates 
to International Geophysical Year 
and includes research, exploration, 
construction and maintenance, per 

diem payments may be made, 37 

Comp. Gen. 126, modified 

Fleet Logistics Wings and Transport 

Services—successor § squadrons—al- 

though members of uniformed services 

serving in newly constituted Fleet Tac- 
tical Squadrons and Naval Aircraft 

Ferry Squadrons are no longer serving 

with disestablished Fleet Logistics Sup- 

port Wings which were expressly desig- 
nated in sec, 303 (d) of Career Com- 

pensation Act of 189, 37 U. 8. C. 

253 (d), to entitle members to per diem 

when away from their duty stations, 

without issuance of orders for specific 
travel, duties of present assignment 
aol conditions under which performed 
are similar and continuation of duties 
of former Fleet Logistics Support 

Wings so that per diem provisions of 

scc. 303 (d) may be considered appll- 

cable to same extent 

Maneuvers, etc.: 

Advance planning, critique phase 
duty—temporary duty orders which 
do not authorize per diem for mem- 
ber of uniformed services for reason 
that duty constitutes field duty 
within meaning of par. 4201.6 of Jt. 
Travel Regs. and that group travel 
is directed, although member 
traveled alone, may not be regarded 
as having been issued in error and 
that duty contemplated was critique 
phase or advance planning incident 
to field duty for which per diem ts 
authorized in absence of evidence to 
overcome administrative determina- 
tion clearly expressed in orders that 
temporary duty directed constitutes 


Amendatory orders for per diem: 
Amendatory orders which purport 
to retroactively eliminate prohibi- 
tion against per diem to Navy 
officers and enlisted men ordered 
to temporary field duty in ‘‘ Opera- 
tion Deepfreeze” on Antarctic 


to permit payment of per diem in 
absence of showing that assign- 
ment is not within meaning of 
“other similar activities” in par. 
4250-3 of Jt. Travel Regs. which 
precludes payment of per diem for 
field exercises, maneuvers and 
other similar activities. Modified 
by 37 Comp. Gen. 683 

On basis of showing that adminis- 
trative error was made in desig- 
nating duty in connection with 
“Operation Deepfreeze” on Ant- 
arctic Continent as maneuvers, 
field exercises or other similar ac- 
tivities as contemplated by par. 
4250-3 of Jt. Trav. Regs. and that 
amendatory orders were issued on 
re-evaluation of actual facts which 
indicates that duty relates to Inter- 
national Geophysical Year and in- 
cludes research, exploration, con- 
struction and maintenance, per 
diem payments may be made. 37 
Comp. Gen. 126, modified 

Temporary duty orders which desig- 
nate particular type of duty as 
maneuver-field exercise or other 
similar activity within purview of 
pars. 4201-6 and 4250-3 of Jt. Trav. 
Regs. which preclude payment of 
per diem will be given effect in 
audit of accounts and settlements 
of claims on basis of such desig- 
nation for reason that order issuing 
authority should be well ac- 
quainted with conditions under 
which duty will be performed. ... 


Shore patro! duty—shore patrol duty ts 


considered to be separate and distinct 
type of duty for which subsistence ex- 
penses, rather than a per diem as for 
other temporary duty, is prescribed, 
and regulations recognize that in cer- 
tain circumstances member performing 
shore patrol duty may be in travel 
status and entitled to per diem au- 
thorized by sec. 303 of Career Com- 
pensation Act of 1949, 37 U. 8. C, 253, 
and that other assignments do not 
place member in travel status 


Temporary duty: 


At permanent post—members of unt- 
formed services who are on tempo- 
rary disability retired list and who, 
pursuant to competent temporary 
duty orders, travel for periodic phys- 
ical examinations to hospitals which 
are situated in same city as their 
homes are not considered to be in 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 


travel status away from corporate 
limits of their permanent station 
during period of temporary duty so 
as to be entitled to per diem........ 
Near permanent duty station—Navy 
member who, pursuant to perma- 
nent change of station orders direct- 
ing duty at Miramar, Calif., per- 
formed temporary duty at North 
Island, Calif., prior to joining fighter 
squadron at Miramar is to be re- 
garded as having continued in travel 
Status until arrival at new perma 
nent duty station and is entitled to 
per diem for period of temporary 
duty, irrespective of considerations 
of proximity of stations and living 
iis isos cacccenaccnwns.- 
Training or school assignment: 

Failure to complete course—assign- 
ment of member of uniformed 
services to school of instruction for 

6 weeks and upon successful com 
pletion of course, further assign- 
ment to another training course at 
same station for additional 15 
weeks constitute permanent rather 
than temporary change of station 
for 21 consecutive weeks to pre- 
clude receipt of per diem, and con- 
tingency that member may fail to 
meet scholastic requirements for 
successful completion of first course 
may not defeat administrative in- 
tent to continue member under 
instruction for both training pe- 


ROTC Camp-—eligibility of officers 
and enlisted personnel on tempo- 
rary duty at ROTC summer en- 
campment for per diem on account 
of having been billeted in bachelor 
officers quarters inhabited by tran- 
sient Army and Air Force officers 
permanently stationed at installa- 
tion is dependent upon certification 
by installation commander that 
there were not sufficient quarters to 
accommodate personnel participat- 
ing in encampment and ia absence of 
such certificate per diem is not 


Training station made permanent— 
Marine Corps enlisted man who is 
directed to duty at designated sta- 
tion following period of temporary 
duty under instruction but who, 
prior to completion of course, is 
directed to another permanent sta- 
tion is regarded .as having been 
assigned to permanent station from 
time of arrival at course of instruc- 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty— Continued 


tion so as to preclude entitlement to 
per diem for temporary duty, and 
inasmuch as permanent nature of 
first station change arises because of 
assignment following course of in- 
struction, member is not entitled to 
second dislocation allowance for sub- 
sequent change of station under 37 
U. 8. C. 253 (ec) which exempts per- 
manent service school station 
changes from limitation on payment 
of more than 1 dislocation allowance 
EE POR occ cccwadtbusitnese 


SUBSISTENCE ALLOWANCE: 
Shore patrol duty: 
Nontravel status: 
Shore patrol duty is considered to be 


separate and distinct type of duty for 
which subsistence expenses, rather 
than a per diem as for other temporary 
duty, ig prescribed, and regulations 
recognize that in certain circumstances 
member performing shore patrol duty 
may be in travel status and entitled 
to per diem authorized by sec. 303 of 
Career Compensation Act of 1949, 37 
U. S. C. 253. and that other assign- 
ments do not place member in travel 


Shore patrol duty performed at Long 


Beach, Calif., by Marine Corps en- 
listed man who was issued temporary 
duty orders prescribing per diem but 
who commutes daily from his per- 
manent station at El Toro, Calif., 
which is 28 miles distant, may be 
regarded as duty ‘“‘in a general area 
visited by liberty parties from a ship 
or station’’ under regulations which 
prescribe a subsistence allowance 
rather than per diem for shore patrol 
duty in nontravel status............ — 


TAXES: 
Federal: 
Government contracts: 
Import tax. (See Bids, evaluation, im- 


port tax addition) 


Inclusion or exclusion in bids. (See 


Bids, evaluation, tax inclusion or ex- 
clusion) 


Business privilege—Government liability— 
although addition to Hawaii tax laws in 
1957 appears to expressly exempt U. 8. 
from liability for taxes on services, so 
that Territorial tax included on invoice 
for repairs to Govt-owned motor would 
not be payable by U. S., evidence that 
purpose of 1957 amendment was not 
intended to affect existing taxes, but was 
merely for purpose of classifying taxes 
according to rate schedules, establishes 


Page 
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TAXES—Continued 
State—Continued 
that exemption may not be applied to 
preclude payment by U. 8. of tax on 
repair services when incidence of tax 
falls on contractor and is imposed pur- 
suant to sec. 117-14 (f) of Revised Laws of 


Page | TRANSPORTATION—Continued Page 
Dependents—Continued 
Military personnel—Continued 
commercial air pursuant to member’s 
change of station from Texas to Canal 
Zone and after issuance of travel 
authorization is entitled to monetary 


Hawaii, 1955, B-134347, Jan. 15, 1958, allowance in lieu of transportation of 
unpublished decision, overruled -....... 772 dependents computed on distance from 
Payments in liea of taxes. (See States, Brady, Texas, to New York, port of 
Federal payments in lieu of taxes) embarkation for Govt. vessels, under 


Sales—Payments from Federal grants. 
(See States, Federal aid, grants, etc., 
Agricultural Extension Service, avail- 
ability for State taxes) 

TELEGRAMS: 
Bids transmitted by telegraphic facilities. 

(See Bids, late, telegraphic) 

TIME: 
Days v. month—in computing length of serv- 


par. 7003-3b, Jt. Travel Regs., which 
provides that when transportation by 
Govt. vessel is available but not 
utilized and transoceanic travel is per- 
formed at personal expense, monetary 
allowance in licu of transportation is 
payable from old station to port of 
embarkation for Govt. vessels. ......- 274 
Children: 


SNES SIS 4 TS 


VEE OS 


ee 


ice for pay purposes when time lost has 
been made up to complete enlistment con- 
tracts pursuant to 10 U. 8. C. 629a, time 
should be accounted for on day-fcr-day 
basis in those cases where 30-day-month 
method would not be to member’s ad 
vantage by virtue of service in months with 


Adopted—serviceman who legally 
adopted child while overseas and 
who, incident to permanent change 
of station from overseas to U. S., 
bronght child to home he maintained 
in U. 8. for his wife and natural 
daughter is entitled to Govt. trans- 


less or more than 30 days. ._............-. 455 portation for adopted child and to 

Reasonableness—fact that only 4 days were monetary allowance in lieu of trans- 

allowed between time that bids were re- portation in kind for that portion of 

turned unopened to all 3 bidders for reason journey from port of aerial debarka- 

that Govt. misstated its requirements and tion to his home, not to exceed dis- 

time of reopening under amended invita- tance from debarkation point to new 

tion is not such insufficient time, under duty station; however, acquisition of 

3 circumstances where there is no indication additional dependent and accrual of 

4 that more bidders would have responded right for dependent’s transportation 

j had more time been allowed, as to require without relocation of his household 

' rejection of all bids, and, therefore, no incident to return to U. 8. does not 

objection will be made to reinstatement entitle serviceman to dislocation 
f of amended invitation and award to low Cini icttienttciaisiinetiienen 328 

i i ciisiiertinccticaitetinieccadwasecsessen 577 Marital status—military officer’s minor 

TRAILER ALLOWANCE FOR MIL- daughter who, prior to obtaining 

ITARY PERSONNEL: annulment of her marriage, traveled 

Election—outside United States—election by to parents’ home incident to his 

members of uniformed services, incident retirement orders must be regarded 

| to assignment to and from permanent as having valid marriage status until 

overseas stations, to receive trailer allow- annulment was issued, and, there- 

‘ ance for that portion of transportation in fore, daughter may not be considered 

' U. 8. pursuant to sec. 303 (c) of Career “unmarried minor child’ so as to 

' Compensation Act of 1949, 37 U. 8, ©. 253 entitke member to reimbursement 
| (c), does not preclude shipment outside for her transportation............... 129 

‘ U. 8. at Govt. expense of that portion of Discharges under other than honorable 

‘ household effects which is susceptible of corditions—transportation of depend- 

4 being transported independently of trailer ents and household effects of members 

, and for which no trailer allowance is pay- of armed forces discharges from service 

i CD. hitien tannin cbidiiccinestimaen 593 under other than honorable cireum- 


3 
§ 
‘ 
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q 
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TRANSPORTATION: 
Charters: 


Aircraft. (See Aircraft, charter) 
Vessels. (See Vessels, charters) 


Dependents: 


Military personnel: 

Availability of Government trangporta- 
tion—commercial air—Army enlisted 
man whose dependents traveled to 
Canal Zone at personal expense by 


stances may not be authorized at 

Govt. expense in absence of express 

statutory authority therefor.......... 

Dislocation allowance: 

Additional dependent transportation— 
serviceman who legally adopted 
child while overseas and who, in- 
cident to permanent change of sta- 
tion from overseas to U. 8., brought 
child to home he maintained in U. 8. 


21 
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TRANSPORTATION — Continued 
Dependents—Continued 
Military personnel—Continued 


Dislocation allowance—C ontinued 


for his wife and natural daughter is 
entitled to Govt. transportation for 
adopted child and to monetary allow- 
ance in lieu of transportation in kind 
for that porti6n of journey from port 
of aerial debarkation to his home, 
not to exceed distance from debarka- 
tion point to new duty station; 
however, acquisition of additional 
depehdent and accrual of right for 
dependent’s transportation without 
relocation of his household incident 
to return to U. 8. does not entitle 
serviceman to dislocation allowance. 
Right as absolute v. limited—entitle- 
ment to dislocation allowance which 
is payable to members of uniformed 
services in connection with move of 
dependents from 1 permanent station 
to another, with certain exceptions, 
under sec. 303 (c) of Career Com- 
pensation Act of 1949, is not absolute 
right but one which may be waived 
BP IR viviiiitniccnscsctscctsicccs 


Training or school assignment— 


Marine Corps enlisted man who is 
directed to duty at designated station 
following period of temporary duty 
under instruction but who, prior to 
completion of course, is directed to 
another permanent station is re- 
garded as having been assigned to 
permanent station from time of 
arrival at course of instruction so as 
to preclude entitlement to per diem 
for temporary duty, and inasmuch 
as permanent nature of first station 
change arises because of assignment 
following course of instruction, mem- 
ber 4s not en*itled to second dis- 
‘ocation allowance for subsequent 
change of station under 37 U. 8. C. 
253 (c) which exempts permanent 
service school station changes from 
limitation on payment of more than 
1 dislocation allowance in a fiscal 
Transfer at member’s request—transfer 

orders which were issued to member 

of Marine Corps at his request, after 

execution of waiver of travel ex- 

penses, including dislocation allow- 

ance, constitute nothing more than 

permission to change stations and no 

right to payment of dislocation 

allowance could @tcrue under such 


Eligibility of members—under the law, 


transportation of dependents and 
household effects ef members of 
uniformed services incident to ordered 


change of station is limited to distance 


Page | TRANSPORTATION —Continued 
Dependents—Continued 

Military personnel—Continued 
from old to new permanent station, 
and, in absence of specific statutory 
provision, there is no authority for 
promulgation of regulations which 
would authorize excess transportation 
of household effects or of dependents of 
personnel formerly in ineligible grades 
or newly acquired dependents of 
eligible personnel based on ordered 
permanent change of station alone, 
whether stations involved are overseas 
Location at place other than old station at 
time of transfer—under the law, trans- 

328 portation of dependents and household 
effects of members of uniformed serv- 
ices incident to ordered change of 
station is limited to distance from old 
to new permanent station, and, in 
absence of specific statutory provision, 
there is no authority for promulgation 
of regulations which woukd authorize 
excess transportation of household 
effects or of dependents of personnel 

53 formerly in ineligible grades or newly 
acquired dependents of eligible per- 
sonnel based on ordered permanent 
change of station alone, whether sta- 
tions involved are overseas or in U. 8. 

Freight forwarders—free or reduced rate 
services—acceptance by Govt. agency as 
shipper of services of foreign freight for- 
warders free of charge or at reduced rates 
on basis that reimbursement for such serv- 
ices would be included in ocean freight 
brokerage fee paid by water carrier to for- 
warder for securing cargo for ship would be 
contrary to sec. 16 of Shipping Act, 1916, 
46 U. 8. C. 815, which makes it unlawful 
for forwarders to obtain by any unfair 
device or means transportation by water 
at less than rates or charges otherwise 
applicable; therefore, if agency determines 
that foreign freight services are needed, 
they must be paid for from agency funds. 

Household effects: 
Military personnel: 

140 Excess distance—under the law, trans- 
portation of dependents and house- 
hold effects of members of uniformed 
services incident to ordered change of 
station is limited to distance from old 
to new permanent station, and, in 
absence of specific statutory provision, 
there is no authority for promulgation 
of regulations which would authorize 
excess transportation of household 

53 effects or of dependents of personnel 
formerly in ineligible grades or newly 
acquired dependents of eligible per- 
sonnel based on ordered permanent 
change of station alone, whether sta- 
tions involved are overseas or in U. 8. 
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Separation and reentry in another 
grade—Army member who, after 
return from overseas and separation 
from service as lieutenant colonel, 
reenlisted as master sergeant and 
had portion of his household effects 
shipped from place of storage in U. 
8. and some shipped from overseas 
to new duty station did not by 


mixed shipments) 

Changes—transit privileges. (See Trans- 
portation, transit privileges, rate 
changes) 

Determination authority—shipments prior 
to Interstate Commerce Commission de- 
termination of unreasonableness—in 
settlement of claims for transportation 
charges on Govt. shipments, GAO does 


TRANSPORTATION—Continued Page | TRANSPORTATION—Continued Page 
Household effects—Continued Household effects—Continued 
Military personnel—Continued Military personnel—C ontinued 
Ineligibility of members—under the law, Weight limitation—Continued 
transportation of dependents and reason of reentry into service as en- 
household effocts of members of listed man forfeit his right to have 
uniformed services incident to ordered household effects within weight 
change of station is limited to distance alowance prescribed for Meutenant 
from old to new permanent station, colonel shipped to selected point at 
and, in absence of specific statutory Govt. expense not to exceed cost for 
provision, there is no authority for combined shipment to his home of 
promulgation of regulations which CR cs scinncctiintetinebidiiijenaniien 458 
would authorize excess transportation Overseas employeee—shipment from stor- 
of household effects or of dependents age and overseas—shipment of house- 
of personnel formerly in ineligible hold effects frem storage to new official 
grades or newly acquired dependents station within U. 8. incident to transfer of 
of eligible personne! based on ordered overseas employees to U. 8. should be 
permanent change of station alone, effected by Govt. bill of lading or actual 
whether stations involved are overseas expense reimbursement basis under 
OPUS Di intesiccidcciicsianicnse 715 Title Ill of E.O No. 9805, provided cost 
Services for electrical, etc., appliancee— shall not exceed cost of shipment in 1 
technical services which are _per- lot ‘by tho most economical route from 
formed by mechanics before household the last official station to the new.’’...... 203 
appliances—Deepfreezes, refrigerators, Motor carrier shipments—tender of lower 
clothes dryers, hi-fidelity equipment, rate than in tariff—tariff application— motor 
etc.—belonging to military personnel carrier’s tender, pursuant to sec. 22 of 
are prepared for shipment at Govt. Interstato Commerce Act, which offered 
expense and which are necessary to Govt. cheaper rates than normally ap- 
prevent damage in shipment are re- plicable under specific tariffs and which 
garded as part of packing and crating was silent as to application of classifica- 
services incident to transportation of tion, exceptions and rate tariffs, except as 
household effects, and payment by specificially provided for certain packing 
Govt. would be proper under appro- requirements and accessorial services, to 
priate regulations pursuant to sec. be construed as operative tender requires 
303 (¢) of Career Compensation Act of conclusion that omission of applicable 
1949, 37 U. 8S. C. 253 (c), if servicos are tariff? provisions was by deliberate intent 
not other wise available gs part of trans- of offeror who did not intend tender to be 
POPORRIOR. .cccaccecnccecccescescescose 478 subject to tariff rules, and, therefore, upon 
Weight limitation: acceptance by Govt. by making shipment, 
Grade or rank on release from active Govt. became entitled to cheaper rates 
duty—right ta transportation and CRT CI ara cite dedatistitinmnes 753 
travel allowances on separation from Overpayments—deduction reclaims—burden 
active duty arises by virtne of active- of proof—in reclaiming deduction from 
duty status from which member of freight charge payment on basis that 
uniformed services is released rather shipment moved in special van trailers 
than from status which may be re- and that nature of cargo and vehicle 
quired at time of release, or as result necessitated payment of extra premium 
of it, so that member whose active- for insurance, carrier must prove lawful- 
duty status as master sergeant in ness of claimed charge, and in absence of 
Regular Army is terminated by re- evidence of cargo liability insurance for 
tirement in officer grade under secs. each load of freight and special equipment 
402 and 409 of Career Compensation used for each particular shipment, claim 
Act of 1949, 37 U. 8. C. 272, 279, status may not be allowed... ..................... 535 
as master sergeant governs weight of Rates: 
household goods which may be Carload—mixed shipments—exclusive use 
shipped at Govt. expense incident of carrier. (See Transportation, rates, 
WO TDi hens eccckdbiicacaus 354 exclusive use of carrier, cubic foot rule, 
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Ratee—Continued 


not determine reasonableness or un 
reasonableness of rates, but duty 
imposed on Office by law precludes 
sanction of public funds for payment of 
freight charges based on tariff rate com- 
parable to those which have been de- 
termined by ICC to be unjust and un- 
reasonable, notwithstanding that 
charges accrued on shipments which 
wer. made prior to ICC determination. 
Exclusive use of carrier: 

Cubic foot rule: 

Light and bulky shipments—charges 
on shipments of miscellaneous 
freight, which includes articles 
weighing in aggregate in excess of 15 
Ibs. per cubic foot, moving at 
“Freight, N. O. S.”’ rates, on ve- 
hicles ordered for exclusive use are 
not for computation on basis of 
converting actual weight of each 
article to constructive weight of 15 
Ibs. per cubic foot under item 95 of 
Pacific States Motor Tariff Bu. 
U. 8. Govt. Rate Quotation No. 
8A, which is applicable only to ship- 
ments of light and bulky nature. .... 

Mixed shipmentse—charges on ship- 
ments of miscellaneous freight, 
which include articles weighing in 
aggregate in excess of 15 lbs. per 
cubic foot but which are loaded on 
specific size equipment as requested 
by Govt., are precluded from being 
computed on cubic foot rule in item 
120 (a) of Southwestern Motor 
Tariff Bu. U. 8. Govt. Quotation 
No. 1 by item 120 (b) which provides 
that, when shipment is completely 
loaded on equipment ordered and 
furnished, charges on cubic foot 
rule basis shall not exceed charges 
which would accrue under item 110 
of U. 8. Quotation No. 1 for ex- 
clusive use of carrier, and, therefore, 
actual weight of each shipment 
being in excess of minimum weight 
requirements of equipment used 
there is no justification for increasing 
weight of each article under 15 Ibs. 
per cubic foot to that weight in 
computation of freight charge... .... 

Export—proof—carrier claiming additional 
freight charges based on domestic rather 
than export rate for shipments, which 
were consigned to Army depot at Sa- 
vannah, Georgia, during 1942-1945, 
under Govt. bill of lading indicating 
export, has burden of proving domestic 
rate, notwithstanding contention that 
Govt. did not comply with tariff re- 
quirement that carrier be given proof of 
exportation, since tariff did not specify 
any particular kind of notice or any timo 


571 


Rates—Continued 


limit for furnishing proof; and, on basis 
of investigation of similar shipments at 
depot during period indicating that all, 
or substantially all, of shipments were 
either ultimately exported or were con- 
sidered frustrated shipments under 
tariff, which ‘specified export rate for 
shipments that could not be exported 
due to port conditions, carrier’s claims 
Gees bb GRNNWE occ ccicccctuccncsec- 

Reasonablenece—determination author- 
ity. (See Transportation, rates, de- 
termination authority) 


Transit privilegesa—raie changes—increased 


freight rate in amended quotation which 
became effective while Govt. shipment 
was in storage at transit point is inapplica- 
ble under storage-in-transit contract which 
became effective with acceptance of goods 
at initial point of origin and entitled Govt. 
to have goods transported to final destina- 
tion at freight rate in effect when shipment 


Vessele—foreign— American 50% require- 


ment—fact that at time of issuance of 
invitation which required shipment of coal 
to Korea to be made on American flag 
tramp vessels tonnage transported on 
foreign vessels was far in excess of that 
which had moved on American vessels 
made it mandatory, under 46 U. 8. C. 1241 
(b) which requires that at least 50% of 
gross tonnage of certain shipments be 
carried on American flag vessels, to require 
American vessels, and refusal of procuring 
agency to permit contractor to use foreign 
vessel may not be regarded as arbitrary 
determination not in interest of U. 8...... 


TRAVEL EXPENSES: 
Contributions rom private sources—cere- 


monial fi ghte—although determination by 
Chairman of Civil Aeronautics Board as to 
continuing official nature of ceremonial 
flights, in which officers and employees 
and their wives participate as guests and 
at expense of private air carriers will not be 
questioned in exercise of GAO audit, it 
does not appear that such participation is 
in violation of 18 U. 8. ©. 1914 which 
prohibits Govt. officers and employees 
from receiving any salary from sources 
other than U. 8.; however, final deter- 
mination concerning interpretation of 
such criminal provision is or Atty. Gen, 


Faree—lees than first-class accommodations 


used—constructive cost computation—over- 
seas employees who use less than first- 
class accommodations on home leave 
travel (tourist or family plan rates) are 
entitled to travel reimbursement based on 
first-class accommodations unless more 
restrictive regulation has been adopted or 
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TRAVEL EXPENSES—Continued Page| TRAVEL EXPENSES—Continued Page 
unless orders limit cost comparison to class Mili‘ary personnel—Continued 
of accommodations actually used. ........ 113 Reservists—Continued 
Interruption of temporary duty fer military Regular service augmentation for release 
duty: travel benefits: 
Civilian employee who was member of Individual who enlists in Regular 
Arkansas National Guard when it was Navy before his 26th birthday and 
federalized pursuant to E. O. No. 10730 who, pursuant to 10 U. 8. C. 661, is 
and who traveled ‘between permanent transferred to Naval Reserve upon 
civilian duty stations during first part expiration of his enlistment and then 
of day after which he was placed in issued release from active duty is 
military furlough status and departed regarded as having been released as 
for Little Rock for induction is entitled Reserve member rather than Regu- 
to reimbursement for travel performed lar and is not entitled to any travel 
between civilian stations............... 655 time incident to release from active 
Civilian employees who were on tempo- duty in Naval Reserve............. 262 
rary duty away from their permanent Marine Corps officer who, on aceept- 
station, which was also military duty ance of Reserve commission and ter- 
station for members of Arkansas Na- mination of his Regular commission 
tional Guard when it was federalized pursuant to 10 U.'8. C. 6907, is de- 
pursuant to E. 0. No. 10730, and who tached from active duty not more 
continued to perform temporary duty than 10 days later is Reserve officer 
on or before date of actual induction are and he may not have any regular 
entitled to civilian per diem and to time used to augment reserve time 
travel expenses for authorized travel in 80 as to be regarded as reservist called 
returning to their official station........ 655 to active duty in excess of 30 days 
Meetings. (See Meetings, travel, etc. for payment of additional travel 
expenses.) benefits, and only active duty pay 
i Military personnel: for travel time to place from which 
i Release from active duty—aliens—travel he was ordered to Reserve active 
{ and transportation allowances of alien duty may be allowed............... 262 
: members of uniformed services, who at Retirement: 
time of overseas enlistment have homes Grade or rank changes—right to trans- 
of record outside U. 8., and who on portation and travel allowances on 
separation from service select home in separation from active duty arises by 
U. 8., are not governed by act of June 30, virtue of activeduty status from 
1950, 8 U. 8. C. 1440 note, which qualifies which member of uniformed services is 
honorably discharged aliens for perma- released rather than from status which 
nent residence in U. 8., but are governed may be required at time of release, or 
A by Jt. Travel Regs. which limit travel as result of it, so that when member 
and transportation allowances to amount whose active-duty status as master 
not to exceed cost from last duty station sergeant in Regular Army is ter- 
: to nearest port of embarkation, and, minated by retirement in officer grade 
therefore, relmbursement for travel and under secs. 402 and 409 of Career Com- 
transportation expenses for greater dis- pensation Act of 1049, 37 U. 8. C. 272, 
| tance to home of selection in U. 8. may 279, status as master sergeant governs 
: Ae CR cvcctitidcictanccseninciuie 230 weight of household goods which may 
Reservists: be shipped at Govt. expense incident 
i Involuntary release—lump-sum _read- CD Ns iicaiidicstincnnnicwitininn 354 
j justment payment made to reservists Reservists subsequently considered to be 
j who are involuntarily released from retired with pay: 
active duty after 5 years of continuous Act of Aug. 1, 1955, which amended 
4 active duty pursuant to sec. 265 of sec. 303 of Career Compensation Act 
; Armed Forces Reserve Act of 1952, of 1949 to permit members of uni- 
3 as added by act of July 9, 1956, 50 formed services to select home for 
| U. 8. ©. 1016, is not within purview travel and transportation allowances 
of term ‘‘severance pay,” as used in on retirement is applicable to mem- 
act of Aug. 11, 1955, 37 U. 8. ©. 253 (a), bers of reserve components who, 
' se as to entitle such reservists involun- while serving on active duty, became 
tarily released to travel and transpor subject to elimination action under 
tation allowances which accrue to Reserve Officer Personnel Act of 1954 
members discharged with ‘‘severance and, upon application on and after 
Be  isiatubnlintinsintcdesesbessesenian 215 Aug. 11, 1955, were granted retired 


468020 O-58—62 
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TRAVEL EXPENSES—Continued Page| TRAVEL EXPENSES—Continued Page 
Military personnel—Continued Overseas employees— Continued 
Retirement—C ontinued Failure to fulfill contract—Continued 

Reservists subsequently considered to Credit adjustment—Continued 

be retired with pay—Continued Bur. of Budget Cir. A-4, by applica- 
pay under 10 U_ 8. C. 1036 imme- tion of credit in amount equal to cost 
diately following completion of 8 of returning employee, dependents 
years or more of continuous active and household effects from post o. 
duty, and who were paid travel duty at which services prior to home 
allowances only to their homes of leave were completed to place of 
record or place of entry into service, residence, and entitlement to this 
and, therefore, such members are credit adjustment is not affected by 
now entitled to additional amounts employee's election to remain over 
fo travel to home of selection per seas; however, if credit is less than 
formed within time limitations..... 354 debt, balance is for payment, and if 

Members of reserve components of uni- credit is more than debt, balance 
formed services who, following not may be applied to return travel and 
less than 8 years of continuous active transportation cost for which em- 
duty, and separated prior to actual ployee is responsibie for failure to 
day of retirement by reason of Uni complete tour of duty, provided 
form Retirement Date Act of April travel is performed incident to sep- 
23, 1930, 5 U. 8. C. 47a, which re- aration and within reasonable time.. 502 
quires retirements to be effective on Overseas employees who, following re- 
first day of month following month turn to post of duty from home 
in which etirement would otherwise leave, accept private employment 
be effective, may be regarded as overseas prior to completion of new 
having been retired “immediately tour of duty may not have any 
following at least eight years of con- earn. d transportation credit applied 
tinuous active duty” for travel and to subsequent return travel and 
transportation allowances to home transportation expenses if return 
of selection under act of Aug. 11, travel is not performed incident to 
1955, which amended sec. 303 of separation from Govt. service and 
Career Compensation Act of 1949... 354 within reasonable time after date of 

Overseas employees: SI cctcciesdictatsedsiiinnecs 502 
Constructive travel costs: Home leave: 

Less than first-class fare—overseas em- New employment agreement execution— 
ployees who use less than first-class administrative policy which would 
accom modiations on home-leave travel deny home leave rights to overseas 
(tourist or family plan rates) are en- employees by retaining employees on 
titled to travel reimbursement based rolls at overseas station, granting leave 
on first-class accommodations unless but refusing permission for »xecution 
more restrictive regulation has been of new employment agreement because 
adopted or unless orders limit cost position, if vacant, could be filled by 
comparison to class of accommodations locally hired personnel at time of leave 
eee 113 is contrary to 5 U. 8. C. 73b-3 which 

Maximum based on mode authorized— authorizes home leave travel for over- 
maximum allowable travel and trans seas employees upon completion of 
portation expenses of overseas em agreed period of service and provided 
ployees returning to U. 8. on home new overseas employment agreement 
leave depends upon mode of travel is executed prior to departure on leave. 848 
authorized in orders and is limited to Residence deter mination— place of actual 
reimbrusement for expenses actually residence of overseas employees for 
incurred in amount not to exceed con home leave and separation travel is 
structive cost of travel by mode au place established at time of appoint- 
thorized over usually traveled route ment or transfer to overseas post of 
based on lowest first-class rate. ....... 113 duty, and subsequent change of resi- 

Failure to fulfill contract: dence does nut affect employee’s rights 

Credit adjustment: under 5 U. 8. C. 73b-3. 35 Comp. 

Overseas employees who are indebted Gen. 270, overruled in part........... 846 
Territorial residence: 


for home leave travel and transpor- 
tation o. dependents when they 
resign shortly after return to duty 
from home leave are entitled to have 
debt adjusted, pursuant to sec. 27 (d) 
(1) of E. O. No. 9805 as added by 


Overseas employee may be authorized 
travel and transportation expenses 
for home leave to alternate destina- 
tion in Territory in which he has 
his residence provided cost payable 
by Govt. is restricted to actual cost 


947 


Page | UNIFORMS—Continued Page 


INDEX DIGEST 


TRAVEL EXPENSES—Continucd 


eee 


Overseas employess— Continued 
Home leave—Continued 
Territorial residence—Continued 
incurred not to exceed constructive 


national employee who does not furnish 
evidence that commander in overseas 
theater required him to wear uniform for 
security guard duty may not be regarded 
as having been “required by regulations 


or by law”’ to wear uniform which ts condi- 
tion precedent to being furnished uniform 
or to receiving uniform allowance in lieu 
thereof under Federal Employees Uniform 


Portland, Oreg., to Korea at freight 
rates to be determined in accordance 
with tariffs of Pacific Westbound 
Conference, which provide that port 
charges are for account of cargo, berth 


cost to actual place of residence in Allowance Act, 5 U. 8. O. 2131-2133........ 797 
FRET anctsudatininducuieassdeay 119 | VEHICLES: 
Overseas employee whose actual rest- Government: 
_dence is located in Territory of U. 8. Damage: 
may not be authorized home leave Motor pool vehicles: 
travel or transportation expenses to Purchase price limitation effect—pro- 
GOTIIOIIER Gi Bin conescnccacannsnne 119 viso in motor vehicle pool section of 
To place other than residence—sec. 27 (b) Federal Property and Administra- 
of E. O. No. 9805 which permits pay- tive Services Act of 1949, 40 U.S. C. 
ment of home leave travel and trans- 491 (d), which precludes GSA from 
portation expenses to locations other recovering at one time from requisi- 
than place of actual residence provided tioning agency purchase price of 
cost does not exceed cost of round-trip vehicle, but requires recovery 
travel to places of actual residence was through charges for amortization, 
not intended to recognize travel to does not preclude recovery of dam- 
various locations for personal con- ages to vehicles as result of negligence 
venience but rather requires clection or misuse regardless of whether 
in advance of travel of alternate destt- damages are measured by cost of 
i iientsteavoscesncosentetenassessacs 113 repairs or amount of loss in case 
Transfers—return of overseas employees in vehicle cannot be reapired_.......... 306 
leave status for reassignment to other Requisitioning agency liability—costs 
posts, as may be determined during or of repairs to GSA motor pool vehicles 
after leave, may not be regarded as re- damaged by employee of requisi- 
turn for transfer under 5 U. 8. C. 73b-1, tioning agency, with or without 
or return for separation from service, fault or negligence of employee to 
or return for home leave prior to serving whom vehicle is assigned, are con- 
another overseas tour of duty, under new sidered incident to operation of 
written employment agreement, within motor vehicle pool and are reim- 
purview of 5 U. S. C. 73b-3, so as to bursable to GSA by requisitioning 
permit payment by Govt. of return agency under sec. 211 of Federal 
travel and transportation expenses of Property and Administrative Ser- 
employees, dependents and household vices Act of 1949, 40 U. 8. C. 491, 
i acisusinamamaddiaminisimndathineinto 203 and regulations issued pursuant 
Private parties—consultation for Government thereto which provide for payment 
recruitment—college faculty members who of damage claims. (Distinguishes 
are requested to perform travel for con- Te Came GA Siiicewancaccesncnes 8 
sultation on recruitment of college students Purchases—limitations—four-wheel-drive 
in Govt. service may be considered as trucks as station wagons—four-wheel- 
rendering services to Govt. and may be drive trucks with station wagon bodies, 
regarded as “persons serving without which are vehicles composed of hybrid 
compenstion” within meaning of sec. 5 of dual purpose body mounted on truck 
Administrative Expenses Act of 1946, chassis structurally designed to conform to 
5 U. 8. C. 73b-2, so as to be entitled to truck specifications, and constructed 
payment for travel expenses and perdiem. 349 primarily for trucking purposes with 
Tipe—baggage handling, etc.— Government- auxiliary or secondary ability to carry 
owned equipment—at hotels—in order for passengers, need not be regarded as “‘sta- 
employee in travel status to be entitled to tion wagons’”’ as that term is used in pur- 
reimbursement for tips or fees paid for chase price limitation contained in sec. 
handling of Govt.-owned equipment at 201 of General Govt. Matters Appropria- 
hotels there must be showing that separate tion Act, 1b.5, 71 Stat. 63..............<<. - 4 
or additional charge was made on account VESSELS: 
of Govt. property, and, in absence of such Charters: 
showing, tips or fees are to be regarded as Port charges: 
expenses included in per diem allowance... 408 Berth carriers distinguished—under 
UNIFORMS: agreements between Govt. and berth 
Civilian personnel—requirements—foreign carriers for shipment of coal from 
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Chartere—Continued 
Port charges—Continued 

carriers are specifically excluded from 

liability for payment of port charges 

and, therefore, port charges are charge- 

able to U. 8. and may be paid either 

directly to port commission or by 

reimbursement to carrier in event 

carrier has already paid such charge... 
Liability: 

In reply to telegraphic inquiry from 
Portland, Oreg., Comm. of Public 
Works concerning whether dockage 
and service charges against vessels 
loading at West Coast ports would 
be considered in vessel charters for 
coal shipments to Korean ports, 
information that “port charges 
which are assessable by tariff to 
vessel and not the cargo will be 
protected” may not be regarded as 
offer by Govt. to pay such charges, 
and subsequent action of Commis- 
sion in refraining from collecting 
charges from vessels did not create 
actual or implied obligation on U. 8. 
to pay such charges................. 

Under charter agreement between 
Govt. and vessel owner for shipment 
of coal to Korea by which Govt. 
agreed that freight rate would 
include all port charges and that all 
charges applicable to vessel would 
be chargeable to owner’s account, 
responsibility for port charges was 
placed on vessel owner and there is 
no legal basis for reimbursing charter 
carriers for port charges already paid 
or to be paid to port commission... 


Insurance on construction loans: 


Effect: 

Requirement that shipbuilders obtain 
builder’s risk insurance, including war 
risk insurance, does not make cost of 
inclusion of insurance premiums in 
bid price a brokerage fee accruing to 
shipbuilder in violation of sec. 1209 (c) 
of Merchant Marine Act, 1036, 46 
U. 8. C. 1289 (c), when insurance is 
required to be taken out in name of 
shipbuilder, owner and U. 8.......... 

Requirement that shipbuilders obtain 
builder’s risk insurance, including war 
risk insurance, which is procurable 
mainly from Govt., is not deviation 
from normal commercial practice and 
does not transfer specific liability of 
shipbuilder to owner for loss of vessel 
to Govt. so as to be regarded as pro- 
curement of insurance by Govt. 
contrary to principle that Govt. must 


Tankere—eligibility for trade-in allowance. 
(See Maritime Matters, tanker acquisi- 
tion, trade-in allowance eligibility) 
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Transportation and travel expense matters. 


(See Transportation, vessels) 


VETERANS: 
Insurance: 


Commercial insurance premiums paid 
after allotment discontinuance—service- 
man’s liability—commercial insurance 
premiums inadvertently paid by Govt. 
after serviceman requested discontinu- 
ance of voluntary allotment from his pay 
for insurance policy which was not in 
force long enough to have cash surrender 
value may not be regarded as obligation 
of serviceman when he has taken all 
steps required to accomplish discontinu- 
O60 OF SIGIR. cconncoscccscececesnso 

Lapsed commercial policies—refund lia- 
bility—use of balance in Soldiers’ and 
Sailors’ Civil Relief Fund to refund some 
of commercial insurance loss collections 
to former servicemen in accordance with 
decision in U. S. v. Plesha, 352 U. 8. 202, 
when fund was initially established by 
appropriations and includes other 
collections administratively made pur- 
suant to statute for specific purposes 
would be diversion of appropriations for 
another purpose, and in view of inade- 
quacy of fund for any uniform system 
for payment of all claims, implementa- 
tion of Plesha decision requires Congres- 
I satrensncencennusnoormunwse 


VETERANS ADMINISTRATION: 
Appropriations. (See Appropriations, Vet- 


erans Administration) 


WAIVERS: 
Statutory righte—dislocation allowance. (See 


Transportation, dependents, military per- 
sonnel, dislocation allowance, right as 
absolute v. limited) 


WORDS AND PHRASES: 
“Basic compensation”: 


Cost-of-living allowances which were saved 
to overseas employees on conversion of 
employee and position from Classifica- 
tion Act position to prevailing rate posi- 
tion, pursuant to 5 U. 8. O. 1082, do not 
continue to be regarded as part of basic 
compensation on subsequent promotion 
of employee from prevailing rate position 
to Classification Act position, and, there- 
fore, cost-of-living allowance saved on 
original conversion must be deducted 
from basic rate of compensation estab- 
lished under prevailing rate position in 
determining basic rate for Classification 
FE cccnasnetiniintentaneeine 

Post salary differential which is payable to 
employees outside of continental U. 8. 
under 5 U. 8. C. 118h and E. O. No. 
10,000 is not regarded as part of basic 
compensation of position within meaning 
of dual compensation limitation in 5 
U. 8. ©. 58a, and, therefore, a retired 
officer of uniformed services whose re- 


Page 
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WORDS AND PHRASES—Con. 
“Basic compensation” —Continued 


Page] WORDS AND PHRASES—Con. Page 
and unloading charges to lew f. 0. b. bid 


tired pay and civilian compensation ex- 
ceeds $10,000 dual compensation limita- 
tion only when post differential is in- 
cluded may be paid retired pay and re- 
ceive civilian compensation and post 
differential without violating dual com- 


f. o. b. supply depot or f. a. s. designated 
pier at supply depot, on equal basis with- 
out consideration of additional wharfage 


because procuring agency did not con- 
template reshipment overseas but merely 
intended to offer bidders option to deliver 
by rail or truck at depot terminal or by 
water at designated pier is proper under 
accepted definition of abbreviations f. a. s. 


“National defense’—in absence of any 
evidence of Congressional intent to exclude 
civil defense activities from definition of 


pensation prohibition................... 739 as meaning merely “free alongside” and 
“Civil defense’’—in absence of any evidence requiring addition of word ‘‘vessel” or 
of Congressional intent to exclude civil other appropriate indication; however, in 
defense activities from definition of na future to avoid confusion procuring agency 
tional defense in sec. 702 (d) of Defense should explain intended meaning of such 
Production Act Amendments of 1953, 50 abbreviations.......... Ninsedigpnticiatici amigas 459 
U. 8. C. App. 2152, contracts for purchase “Ferry,” “ferry mileage,” “ferry flight” —in 
of equipment for stockpiling for civil the determination of ferry mileage claims 
defense may be regarded as contracts for on the charter air movements for the 
national defense and eligible for guaranty military agencies, the meaning of the 
loans under 50 U. 8. C. App. 2153_........ 417 terms “ferry mileage,’”’ “ferry flight,” or 
“Commissioned officer’’—in view of holding “ferry,”’ used but not defined in an airline 
in Tato v. U. S., 136 C. Cls. 651, and charter tariff, may be determined from 
Atkins, et al. v. U. S., C. Cls. No. 473-56, definitions used in the tariffs of other air 
decided Jan. 15, 1958, that commissioned carriers operating charter services.._...... 4 
warrant officer is not “commissioned “Final Settlement date”’—certification by 
officer’ within meaning of that term as used Comptroller General of date of final settle- 
in dual compensation limitation in sec. 212 ment of public buildings or public works 
of Economy Act of 1932, 5 U. 8. C. 59a, contract as required by Miller: Act, 40 
proper payments of retired pay which may U. 8. C. 270¢, is not identical with accord 
be made administratively on basis of Tato and satisfaction, or with final payment but 
and Atkins decisions to retired com- is unilateral determination of consolidated 
missioned warrant officers holding civilian contract account, after at-least substantial 
positions will not be questioned by ac- completion of work as shown by adminis- 
counting officers and claims submitted to trative records and it may be made with or 
GAO will be settled on same basis.:...... 591 without contractor’s knowledge and ex- 
“Contingent liabilities” —although claims for clusive of adjustments which may result 
price adjustment due to changed con- from appeals, matters reserved for special 
ditions encountered in construction re- consideration or items to be established as 
ceived by Corps of Engineers as construc- proper charges on part of contractor...... 115 
tion agent for St. Lawrence Seaway “Intermittent service” —under dual compen- 
Development Corp. are not obligations for sation act of May 10, 1916, 5 U. 8. C. 58, 
reporting pursuant to sec. 1311 of Supple- which prohibits availability of appropria- 
! mental Appropriation Act, 1955, 31 U. 8. tions for payment to any person receiving 
; C. 200, they do represent possible liabilities more than 1 salary when combined amount 
which should be reported as contingent exceeds $2,000 per annum, courts have 
Mabilities in statements of financial con- interpreted word “‘salary”’ as not applying 
| condition of public enterprise fund ac- to persons employed on intermittent basis, 
i a ivctntntisnndiscsamaiibaiiiciniaonsis 691 and, therefore, intermittent employments 
“Extended active duty of one year or more” — are now held to be outside purview of 
for purpose of establishing eligibility of SE BI aittictarenentneresscariatas 64 
enlisted members of Reserve components “Lump-sum readjustment payment”—lump- 
of uniformed service to reenlistment sum readjustment payment made to re- 
i bonuses on enlistment in Regular service, servists who are involuntarily released 
i phrase ‘‘extended active duty of one year from active duty after 5 years of continuous 
i or more’’ as used in sec. 207 (b) of Career active duty pursuant to sec. 265 of Armed 
Compensation Act of 1949, 37 U. 8. C. 238 Forces Reserve Act of 1952, as added by 
(b), means active duty of 1 year or more act of July 9, 1956, 50 U. 8. C. 1016, is not 
} which has not been interrupted by more within purview of term ‘‘severance pay,” 
than 90 days between each period of active as used in act of Aug. 11, 1955, 37 U. S. C. 
duty and does not require continuous 253 (a), so as to entitle such reservists in- 
active duty of 1 year or more............. 80 voluntarily released to travel and trans- 
“F. a. s.’’—evaluation of f. o. b. and f. a. s. portation allowances which accrue to 
delivery bid submitted in response to members discharged with ‘“‘severance 
invitation, which provided for delivery IS icccaustinadacnnnaiseuetbnnietabeaceduaia 215 
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national defense in sec. 702 (d) of Defense porary field duty in “Operation Deep- 
Production Act Amendments of 1953, 50 freeze’ on Antarctic Continent may not 
U. 8. C. App. 2152, contracts for purchase be recognized to permit payment of per 
of equipment for stockpiling for civil de- diem in absence of showing that assign- 
fense may be regarded as contracts for ment is not within meaning of ‘other 
national defense and eligible for guaranty similar activities” in par. 4250-3 of Jt. 
loans under 50 U. 8. C. App. 2153. 417 Travel Regs. which precludes payment of 

“Official position” —although generally em- per diem for field exercises, maneuvers and 
ployee may not acquire official position other similar activities. Modified by 37 
within purview of salary retention benefit Comp. Gen. 683. 
act of June 18, 1956, 5 U. 8. ©. 1107, other “Station wagons”—four-wheel-drive trucks 
than by proper assignment or appoint- with station wagon bodies, which are ve- 
ment supported by adequate evidence, hicles composed of hybrid dual purpose 
there may be cases such as occupancy of body mounted on truck chassis struc- 
of position over long period of years which turally designed to conform to truck spect- 
might warrant conclusion that position is fications, and constructed primarily for 
official position in absence of evidence, trucking purposes with auxiliary or seo- 
and, therefore, no general rule can be ondary ability to carry passengers, need 
established and each case is for considera- not be regarded as ‘‘station wagons” as 
tion on facts 718 that term is used in purchase price limita- 


“Other factors considered” —awards of Govt. tion contained in sec. 201 of General Govt. 
contracts are required to be made to lowest Matters Appropriation Act, 1958, 71 Stat. 
responsible bidder who is able to meet 
specifications, and phrase “other factors 
considered”’ in procurement statutes may 
not be construed to broaden scope of ex- 
isting advertising requirements or to intro- 
duce new bid evaluation criteria in order 
to permit awards to other than lowest 
bidder on basis of experience, superior per- 
formance, financial resources, and other 
factors where low bidder is able to meet 


“Such appropriation”—term “such appro 
priation’’ as used in limitation respecting 
number of patients to be furnished in- 
patient care and treatment refers to gross 
amount appropriated, including sum for 
reimbursable services 

“Training duty’—inasmuch as term “full- 
time training duty’’ is included in defini- 
tion of ‘‘active duty’”’ in 10 U. 8. C. 101 (22), 

550 it may be regarded as “active service” 
within meaning of sec. 203 (b) of Career 
Compensation Act of 1949, 37 U. 8. O. 
234 (b), which provides special pay for 
Reserve commissioned officers who are 
recalled to duty after period of 1 year or 
more of active duty. 36 Comp. Gen. 179, 


“Part-time service’—part-time employ- 
ments are subject to dual compensation 
act of May 10, 1916, 5 U. 8. C. 58, which 
prohibits availability of appropriations for 
payment to any person receiving more 
than 1 salary when combined amount ex- 
ceeds $2,000 per annum 

= “Unscheduled overtime” —word 

“Salary”—under dual compensation act of oii” tan 0) 0 Dele Sn 
May 10, 1916, 5 U. 8. C. 58, which pro- eneen Don Aah of open os amended bs 
hibits availability of appropriations for ae os as of Sept 1 1954, 5 U. 8 = 

ment to an person receiving more : ais r ao 
ee 1 salary ae cmabinad es 912a, which provides overtime compensa- 
exceeds $2,000 per annum, courts have in- tion for 2-hour minimum period of call- 
to persons employed on intermittent basis, aiicnbns suse acini ol aati tent 
and, therefore, intermittent employments seuihé.: scala ie pages 
= ned — to be outside purview of such o which is announced at beg g of work: 
cantor activities”—amendatory orders was Se Cee Sees Se ee 
~ \ must be regarded as unscheduled duty and 
which purport to retroactively eliminate employee is entitled to overtime compen- 
prohibition against per diem to Navy sation for minimum of 2 hours regardless of 
officers and enlisted men ordered to tem- length of call-back duty 
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